IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3554
UNI TED STATES OF AMERI CA, Pl ai ntiff-Appell ee,
vVer sus
DON DOWLI NG, Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(May 21, 1992)
Bef ore, BROWN, GARWOCD and EMLIO M GARZA, Circuit Judges.
JOHN R BROWN, Circuit Judge:

The sol e i ssue before us is whether 18 U . S.C. §8 3585(b) all ows
credit for time spent in official detention to reduce a term of
pr obati on.

Dow i ng, who pleaded guilty to m sprision of a felony, argues
that the tine he served in Parish Prison prior to his sentencing
shoul d be credited towards the community confi nenent portion of the
three year sentence of probation he eventually received. Because
Dow i ng' s hal fway house confinenment is nerely a special condition
of his probation, rather than a termof inprisonnment, no credit may
apply to reduce his sentence. W therefore affirmthe judgnment of
the district court.

How it all started

Dowing was arrested on January 23, 1991, for aiding the



attenpted escape of Gayleann P. Neidhardt, a federal inmate, from
the St. Tammany Parish Prison. Dow ing was ordered detained
W t hout bond and he remained in Ol eans Parish Prison fromJanuary
24 to April 5, 1991, a total of 74 days.

On April 3, 1991, Dowing entered a plea of guilty pursuant to
a Plea Agreenent in which the Governnent agreed to dismss the
original Indictnent against him and supersede the original
Indictment with a Bill of Information charging himw th m sprision
of afelony. 18 U S.C 8§ 4. Two days later Dowling was rel eased
on a personal surety bond.

On June 19, 1991, the District Court sentenced Dowling to
three years probation and, in addition to standard conditions of
probation, the District Court ordered himconfined for six nonths
at the Volunteers of Anmerica Community Correctional Center, a
hal fway house, where he was instructed to remain except for the
hours he spent at his place of enploynent.! Although requested by
Dowing at sentencing, the District Court refused to give him
credit for the 74 days he served in the Parish Prison fromthe date
of his arrest and detention, January 22, 1991, until April 5, 1991,
when he made bond.

Credit Crossfire

L According to the Statenent of Reasons for |nposing Sentence, the

District Court accepted the Sentencing Cuidelines range of 0-6 nonths as
calculated in the probation officer's Pre Sentence |Investigation Report, and the
District Court found "no reason to depart fromthe sentence called for by
application of the guidelines ...." A sentence of probation was nerited as
Dowing's mnimmtermof inprisonment was zero nonths. U S.S.G § 5Bl.1(a)(1).
Because Dowing' s crinme was a felony, a probationary termof not |ess than one
nor nore than five years was authorized. 18 U S.C. 8§ 3561(b)(1). Therefore, the
District Court was authorized to sentence Dowing to three years' probation. The
six-month term of residence at the hal fway house was included in Dowing' s
sentence as a special condition of probation. U S.S. G § 5Bl1.4(b)(19); 8§ 5F1.1.
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In an effort to distinguish his appeal from that of the

defendant in United States v. Tenple,? 918 F.2d 134 (10th Cir.

1990), Dowling seeks to set aside only the community confi nenent
portion of his sentence because:

(a) the District Court's sentence refusing credit
for time served in Parish Prison (prior to sentencing)
toward Dowing's conmmunity confinenent condition of
probation exceeded the six nonth nmaxi mum sentence
established in the guideline range;

(b) the District Court failed to articulate any
specific reasons for the upward departure; and

(c) the denial of credit for tinme served violated
equal protection as no rational basis exists for the

di sparate treatnent of asimlarly situated def endant who

receives credit for tine served only because he was

sentenced to six nonths' inprisonnent rather than six

mont hs' conmmunity confinenent as a special condition of

pr obati on.

The Governnment responds that since Dowing was sentenced to a
term of probation, rather than a term of inprisonnment, he cannot
receive credit for tinme served in presentence custody to reduce his
probation. The Governnent clains that the statute governing credit

for time served, 18 U . S.C. § 3585(b), allows credit for presentence

2 In Tenpl e, the nanesake defendant contended that he shoul d receive

credit for time spent in confinement on a prior felony conviction to reduce his
probation term 918 F.2d at 135. Interpreting 18 U.S.C. § 3568 (8 3585(b)'s
predecessor statute -- see note 4, infra), the Tenth Crcuit held that "Congress
did not intend crimnal defendants to receive credit toward probation for tine
spent in custody" because a "term of probation" does not "constitute[] a sentence
of inprisonnent pursuant to section 3568." |d.

Dowl i ng argues that Tenple does not foreclose his credit request because he
was not sentenced to "straight probation"” as in Tenple, but, instead, received a
termof probation with a special condition attached: a six-nmonth stay in a
hal fway house. Thus, Dowl ing seeks to apply credit toward only his six-nonth
community confinenment term hoping that such a focus renoves his appeal from
within the anbit of Tenple.



official detention®to be applied only to "a termof inprisonnent."
Therefore, the issue of Dowing's appeal conmes down to this:
Whet her Dow i ng's special condition of probation confining himto
a hal fway house is a "termof inprisonnent” toward which credit may
be awar ded.
Only give credit where credit is due

The phrase "termof inprisonnent” carries significant neaning
as a termof-art in 18 US C 8§ 3585(b), the statute which
authorizes credit for prior custody. Section 3585(hb),* which
becane effective in 1987 as part of the Sentencing Reform Act of
1984, 18 U.S.C. 8§ 3551 et seq., states:

A defendant shall be given credit toward the service of

a term of inprisonnment for any tinme he has spent in

official detention prior to the date the sentence

comences- -

(1) as a result of the offense for which the
sentence was i nposed; or

(2) as a result of any other charge for which the
defendant was arrested after the commi ssion of the
of fense for which the sentence was i nposed,

that has not been credited agai nst anot her sentence.

s It is uncontroverted and we agree that Dowing's 74-day stay in
Ol eans Parish Prison constituted "official detention" for purposes of 18 U S. C
§ 3585(b). United States v. Becak, 954 F.2d 386, 388 (6th Gir. 1992) ("'officia
detention' neans incarceration.”).

4 18 U.S.C. 8§ 3585(b) is a recodification of its predecessor statute
18 U.S.C. § 3568 which stated in relevant part:

The sentence of inprisonnment of any person convicted of an of fense
shal |l comrence to run fromthe date on which such person is received
at the penitentiary, reformatory, or jail for service of such
sentence. The Attorney General shall give any such person credit
toward service of his sentence for any days spent in custody in
connection with the offense or acts for which sentence was i nposed

18 U.S.C. § 3568



18 U.S.C. § 3585(b).
Inits recent opinioninterpreting 18 U . S.C. § 3585(b), United
States v. Wlson, 503 U.S. __ , 112 S.C. 1351, 117 L.Ed.2d 593

(1992), the United States Suprenme Court held that 8 3585(b) does
not authorize a district court to conpute credit for tinme spent in
official detention at sentencing, but that credit awards are to be
made by the Attorney General, through the Bureau of Prisons,® after
sent enci ng. ® 117 L.Ed.2d at 600. Prisoners may then seek
adm nistrative review of the conputations of their credit, see 28
C.F.R 88 542.10-542.16 (1990), and, once they have exhausted their
adm nistrative renedies, prisoners may only then pursue judicial
review of these conputations. 117 L.Ed.2d at 601.

Dow i ng cannot receive credit toward his hal fway house stay

because 8§ 3585(b) does not authorize credit to be awarded toward a

5 28 CF.R 8 0.96 (1991) states that "[t]he Director of the Bureau of
Prisons is authorized to exercise or performany of the authority, functions, or
duties conferred or inposed upon the Attorney CGeneral by any law relating to the
conmmitnent, control, or treatnent or persons ... charged with or convicted of
of fenses against the United States ...." This all inclusive del egation
aut hori zes the Bureau of Prisons to make credit determinations. United States v.
Lucas, 898 F.2d 1554, 1555 n.2 (11th G r. 1990).

6 The W son opinion explains exactly why it is the job of the Bureau

of Prisons, and not the District Court,to determ ne the anmount of credit, if any,
to be awarded to the defendant:

After a District Court sentences a federal offender, the Attorney
Ceneral, through the Bureau of Prisons, has the responsibility for
adm ni stering the sentence. See 18 U S.C. § 3621(a)("A person who
has been sentenced to a termof inprisonnent...shall be committed to
the custody of the Bureau of Prisons until the expiration of the
terminposed'). To fulfill this duty, the Bureau of Prisons nust
know how much of the sentence the offender has left to serve.
Because the offender has a right to certain jail-time credit under 8§
3585(b), and because the District Court cannot determ ne the anmpunt
of credit at sentencing [because federal defendants do not always
begin to serve their sentences inmmediately], the Attorney Genera

has no choice but to nmake the determ nation as an administrative
matter when inprisoning the defendant.

Wlson, 117 L.Ed.2d at 600-601.



termof probation, no matter how severe the probationary conditions
i nposed on the offender. This is so because a necessary condition
to obtaining 8 3585(b) credit is that the offender nust first
exhaust his adm nistrative renedies before the Bureau of Prisons.
Wlson, 117 L.Ed.2d at 601. Yet, unlike his co-defendant's who
received prison terns for their roles in the attenpted escape
Dowl ing was not conmtted to the custody of the Bureau of Prisons
after sentencing.” As Dowing's sentence of probation is not
supervi sed by the Bureau of Prisons, he obviously cannot exhaust
his adm nistrative renedies before it.® See 28 C.F.R § 0.96
(1991). Since he cannot seek revi ew before the Bureau, such revi ew
bei ng an absolute prerequisite to receiving credit, Dowing cannot
enjoy the benefit of a 8§ 3585(b) credit determ nation.?®
Accordingly, the District Court correctly determ ned that
Dowing is due no credit towards the hal fway house portion of his
probation term not because the 8 3585(b) cal cul ation nakes it so,

but because 8§ 3585(b) does not apply to nor award credit toward a

! In fact, on Dowing' s Judgnment and Probation/ Comritment Order the

District Court struck the clause ordering that "The defendant is hereby comitted
to the custody of the United States Bureau of Prisons for a term of

nont hs" (underline indicates deleted portion). Instead, the court typed [The
defendant is hereby] "placed on probation for a termof three years....” In
contrast, on the co-defendants' Conmi tnment Orders, the clause was not deleted as
bot h co-defendants were sentenced to terns of inprisonnent.

8 The Bureau of Prisons exercises no control over Dowling; rather, it

is the District Court that supervises Dowing' s termof probation. 3 C. Wight,
Federal Practice and Procedure: Crimnal 2d 8§ 529 at pp. 152-153 (1982) ("Since
the probation lawis intended to rehabilitate the offender w thout having to
place himin prison, it contenplates that during the probation period he will be
within the jurisdiction of the court that retains control over himand be
available to probation officers for the performance of their duties.").

° Thus, by enploying the Suprene Court's holding in WIlson, we agree
with the result in United States v. Tenple: 18 U S.C. § 3585(b) does not
aut horize credit to be awarded toward a termof probation. 918 F.2d at 135
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termof probation in the first place.?°

As a final matter, Dowing's constitutional challenge is
W thout nmerit. Even assum ng that a defendant sentenced to a term
of probation with a special condition attached is simlarly
situated to a defendant sentenced to a like termof inprisonnent,
there exists a rational basis for such disparate treatnent in
awarding credit tinme toward a sentence of inprisonnment and denyi ng
it to atermof probation: To wit, Dowing was presumably placed
in the hal fway house environnent to ease his return to society.
Gven that there is a specific rehabilitative purpose to his
successfully conpleting his comunity confinenent (i.e., to
incorporate Dowing as a |lawabiding citizen back into society),
the rehabilitative gain of a halfway house stay (as opposed to the
punitive or retributive value of inprisonnent) should not be
di m ni shed by applying credit to reduce the termof his probation.

The District Court did not err in denying credit for tine

served.
AFFI RVED.
10 Thus, for purposes of 18 U.S.C. § 3585(b), a special condition of
probation confining one to a hal fway house cannot qualify as a "term of
inmprisonment."” Cf. United States v. Canales, _ F.2d , ____(5th Cr. 1992)

(escape froma hal fway house while serving a "sentence of inprisonment” nerits
enhancenent of sentence under U . S.S.G § 4Al.1(e); United States v. Vickers, 891
F.2d 86, 87-88 (5th Cir. 1989) (sane)).




