UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3696
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LARRY URBANI ,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Louisiana

(July 13, 1992)

Bef ore GARWOOD, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel l ant Larry Urbani (Urbani) pleaded guilty to
conspiracy to commt fraud and was sentenced follow ng that pleato
atermof inprisonnment within the guidelines range. He brings this
appeal chal l enging the governnent's refusal to nove for a downward
departure from the guidelines under U S S .G § 5KL.1 and the
district court's refusal to hold an evidentiary hearing to exam ne
the extent of his assistance to the governnent. W affirm

Facts and Proceedi ngs Bel ow

On Cctober 18, 1990, Urbani and three others were naned in a



forty-one-count indictnent concerning a fraudulent schene of
| easing vending and amusenent nmachines, engaged in by several
related conpanies of which U bani was an enpl oyee. Ur bani was
named in twenty-seven counts, charging him with conspiring to
commt mail and wire fraud and wth the substantive fraud of f enses,
in violation of 18 U S C. 88 371, 1341, and 1343. After the
i ndi ctment was handed down, he entered into a plea agreenent with
the governnent. Under it, Urbani agreed to plead guilty to Count
One of the indictnent, the conspiracy count, to submt to
debri efi ng whenever requested by |aw enforcenent authorities, and
to testify fully and truthfully before a grand jury or at any
trial. In exchange, the governnent agreed not to pursue the
remai ning counts of the indictnment (or other offensessQexcept
crimes of violence, if anysQrelated to the subject matter of the
investigation leading to the indictnent), and to "bring to the
attention of the Court any cooperation rendered to | aw enforcenent
authorities by the defendant."! The plea agreenent expressly and
unequi vocal |y di scl ai nred, however, any obligation by t he gover nnent
tofile a notion authorizing the district court to depart downward
from the guidelines under U S. S.G 8§ 5K1.1 for the defendant's

substantial assistance to the authorities.? Urbani entered a

. It was al so agreed that any statenents or testinony
furni shed by WUbani (or anything derived therefrom would not be
used agai nst him

2 The pl ea agreenent, dated Novenber 29, 1990, st ated:

"However, defendant's cooperation does not
automatically require the Governnent to request a
departure fromthe sentencing guidelines for
substantial assistance to the Governnent. That
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guilty plea pursuant to this agreenent on April 11, 1991.

Bet ween Novenber 1990 and June 1991, Urbani attended seven
debriefing sessions with the governnent. Prior to his schedul ed
sentenci ng on June 26, 1991, Urbani was informed by the Assistant
United States Attorney that a notion from the governnment for a
section 5K1.1 departure would not be forthcom ng. Sentencing was
continued at Urbani's request to permt himto try to resolve this
di sagreenent with the governnent.

The presentence report (PSR) calculated a guidelines
i nprisonment range of twenty-four to thirty nonths and noted that
"[n] o information has been devel oped whi ch woul d i ndi cate an upward
or downward departure from the guidelines."” Urbani did not
chal | enge the cal cul ati on of the guideline range, but did object to
the PSR on the ground that he was entitled to a section 5K1.1
departure. As described in the probation officer's addendumto the
PSR, Urbani's objection was that "failure to grant a Section 5K1.1
inthis circunstance is arbitrary on the part of the Governnent and
violative of his due process rights."

The prosecutor did not change his m nd about the 5K1.1 notion

during the four-week continuance. However, on July 23 he did send

decision wll be nmade by the Governnent after it

eval uates the cooperation. |If the Governnent decides
to file a notion that the Court nay depart pursuant to
Section 5K. 1 [sic] of the sentencing guidelines, the

Governnment will file a notion at a tinme determ ned by
the Governnent, and only after the Governnent eval uates
the entire cooperation of defendant. . . . The

def endant further understands that the Governnent is
under no obligation whatsoever to file a notion with
the Court at any tinme for the departure fromthe
Sent enci ng Cui delines.™



a letter to the district court describing U bani's cooperation

The letter noted that since the plea bargain Urbani had attended
seven neetings with the investigating agents, and i n the opini on of
those agents had been truthful in responding to questions.
However, the letter also stated that the information provided by
Urbani had | argely been known to the governnent already through
Urbani's co-defendants and through various potential defendants,
who had cooperated in the case before Urbani offered to assist the
governnent, and through the investigative efforts of the Federal
Bureau of Investigation (FBI), Internal Revenue Service (IRS), and
Federal Trade Commi ssion. The |letter noted that although Urbani's
cooperation further verified certain facts that the governnent was
relyingoninits prosecutions, it cane only after he had initially
turned down an offer to cooperate in the early stages of the
i nvestigation and the governnent had al ready sufficiently prepared
its case to return an indictnent. For those reasons, the letter
i ndi cated, the governnment would not nove for a departure under
section 5K1.1, but would al so not object to the court's inposing a
sentence at the | ower end of the guideline range.

At the sentencing hearing on July 24, 1991, Urbani, through
counsel, reiterated his contention that he was entitled to a
downward departure. Counsel stated that

"while we agree at this point with the guidelines as

suggested in the pre-sentence report, we thank the

Governnent for the letter indicating that they reconmend

a lower end of the guidelines in this case, we believe,

Your Honor, that there is evidence to present to the

Court that indicates that our client is entitled to a

downward departure under the 5K1.1. . . . The United

States Governnent and defense disagree from a factua
st andpoi nt whether our client is entitled to that."
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He requested an evidentiary hearing on this matter and perm ssion
to subpoena the FBI and |IRS agents to whom he had provided

information. The district court accepted Urbani's contention that
it had authority, even in the absence of a 5K1.1 notion fromthe
governnent, to exam ne whether he was entitled to such a departure,
but noted that whether or not to hold a hearing renained a
discretionary matter for the district court. The court declinedto
foll ow the course suggested by Urbani, choosing instead to rely on
the PSR, on the governnent's letter of July 23, and on any
information Urbani w shed to provide orally at the sentencing
hearing. Through his counsel U bani inforned the court that he had
attended neetings totaling twenty to thirty hours, and that the
i nformati on he had provi ded had enabl ed the governnent to recover
val uabl e assets and had ai ded its ongoi ng i nvestigations i nto ot her
crimes. The governnent sinply replied that its position was
adequately outlined in the July 23 letter. The district court
i nposed a sentence of twenty-five nonths' inprisonnent.

In a notion for reconsideration dated August 2, 1991, Urban
again asked the district court to exercise its discretion to hold
a hearing on his entitlenment to a section 5K1.1 reduction, or
"[a]lternatively" to conduct such a hearing "to determ ne whet her
the governnent has not acted in an arbitrary and capricious

manner."® This notion was deni ed as noot.

3 In a brief filed belowin support of this notion, the
passi ng and whol | y unel aborat ed-on conment is nade that the
governnent "di shonored the plea agreenent.” That contention was
not previously raised, and has not been raised on appeal. It is

t heref ore abandoned. Moreover, the record contains absolutely no
evi dence, nor any factual allegations or elaborations, tending to
support that contention.



Urbani brings this appeal chall engi ng t he governnent's refusal
to nove for a departure under section 5K1.1 and the district
court's denial of an evidentiary hearing.

Di scussi on

US S G 8 5K1.1 (policy statenent) provides that "[u]pon
nmotion of the governnent stating that the defendant has provi ded
substantial assistance in the investigation or prosecution of
anot her person who has commtted an offense, the court nay depart
fromthe guidelines.” |In considering the constraints, if any, on
the governnent's decision whether or not to file a notion under
this section, we nust begin with the Suprene Court's recent
decision in Wade v. United States, 60 U S.L.W 4389 (1992). In
Wade, the Suprenme Court considered district courts' authority to
review a prosecutor's refusal to file a notion under 18 U S. C. 8§
3553(e), which authorizes a district court, upon notion of the
governnent, to inpose a sentence less than a statutory mninumin
recognition of the defendant's substantial assistance to the
governnent. Although the present case does not involve a statutory
m ni mum sentence and thus inplicates only section 5K1.1 and not
section 3553(e),* the Suprenme Court in Wade indicated that the

principles it announced were applicable to both sections.?®

4 18 U.S.C. §8 371, to which Urbani pleaded guilty, limts
sentences to no nore than five years, but does not inpose a
mnimumlimt.

5 The gui deline range for Wade's drug offenses was 97 to 121
mont hs' i nprisonnent, but the pertinent statute required a ten-
year m ni mum sentence. Apparently because the guidelines do not
aut hori ze a sentence bel ow any statutorily nmandated m ni num see
US S G 8 5GL 1(c)(2), the Suprenme Court observed that Wade's
claimof entitlenent to a notion allowing the court to depart
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Li ke Urbani, Wade argued based solely on the extent of his
assi stance to the governnent that the governnent's refusal to nove
for a downward departure was arbitrary and hence violative of his
constitutional rights. The Court first observed that the guideline
provi sion and the statute condition a court's authority to depart
on a notion fromthe governnent, but that this arrangenent itself
does not |imt the governnent's discretion to decide whether to
make such a notion in a particular case. See Wade, 60 U S. L. W at
4390 ("[I]n both § 3553(e) and 8§ 5K1.1 the condition [imting the
court's authority gives the Governnment a power, not a duty, to file
a notion when a defendant has substantially assisted."). Rather,
the Court noted, this decision by the governnent is reviewable only
on the sane basis as other discretionary decisions by a prosecutor:
district courts may grant relief "if they find that the refusal was
based on an unconstitutional notive" such as the defendant's race
or religion. | d. The Court made plain, though, that absent a
substantial threshold showi ng of such a constitutionally inproper
nmotive, district courts lack authority to scrutinize the |evel of
the defendant's cooperation and interpose their own assessnent of
its value. Moreover, this |imted scope of review forecl oses even
the need for an evidentiary hearing solely to docunent the
defendant's assistance: "It follows that a claimthat a defendant

nmerely provi ded substanti al assistance wll not entitle a def endant

bel ow 120 nont hs on these charges "inplicates both 18 U S.C. §
3553(e) and USSG § 5K1.1." Wade, 60 U S.L.W at 4390. The Court
further noted that the parties had argued the case on the prem se
that in such a situation "the two provisions pose identical and
equal | y burdensone obstacles.” Id.
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to a remedy or even to discovery or an evidentiary hearing." 1d.58

Urbani's contentions cannot survive the framework established
by the Suprenme Court in Wade. He has not at any point alleged an
illicit notivation underlying the governnent's refusal to request
a bK1l.1 departure. The entirety of his argunent, both to this
Court and to the district court, has been that given his |evel of
cooperation with the governnent, w thholding a 5K1.1 notion was
arbitrary and without justification. Thus, it is exactly the type
of clainsQi.e., "a claim that a defendant nerely provided
subst anti al assi stance"sqQt hat Wade i ndi cates i s unavailing and does
not warrant an evidentiary hearing.

The standard applicable to other discretionary prosecutori al
decisions, with which the Wade Court equated the decision to file
a 5K1. 1 notion, see supra, confirns this view Decisions regarding

whom to prosecute are commtted to the governnent's discretion

unl ess "' deli berately based upon an unjustifiable standard such as
race, religion, or other arbitrary classification,' including the
exercise of protected statutory and constitutional rights."” Wyte

v. United States, 105 S. Ct. 1524, 1531 (1985) (citations omtted)
(quoting Bordenkircher v. Hayes, 98 C. . 663, 668 (1978)) (cited

6 This holding by the Court clarifies an issue to which we
referred in a 1989 opinion sustaining section 5K1.1 against a
chal l enge that, by requiring a notion by the governnent, it
failed to inplenment the statutory directive to reflect the
appropri ateness of taking into account a defendant's assistance
to the governnent. |In that case we stated that section 5KI1.1
"obvi ously does not preclude a district court fromentertaining a
def endant's show ng that the governnent is refusing to recognize
such substantial assistance.”" United States v. White, 869 F.2d
822, 829 (5th Cr.) (per curiam, cert. denied, 109 S.C. 3172
(1989). See also United States v. Paden, 908 F.2d 1229, 1234
(5th Gr. 1990), cert. denied, 111 S.C. 710 (1991).
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at Wade, 60 US L W at 4390). Li kewi se, the prosecutor's
discretion in selecting the crimnal statute under which to
prosecute is subject only to the limtation that the decision not
i nvol ve deliberate discrimnation against a class of defendants.
United States v. Batchelder, 99 S C. 2198, 2204 (1979);
Bordenkircher v. Hayes, 98 S. (. 663, 668-69 (1978).

Under the principle expressed in these cases, although a
def endant m ght conceivably state grounds for relief by alleging
that refusal to nove for a departure under section 5K1l.1 was
"arbitrary" because it was based on his nenbershipin an identified
group, or on sone specified characteristic, that the governnent has
no possibly legitimate grounds for treating in a discrimnatory
manner, Urbani's unadorned al | egati on of general arbitrari ness nust
fail. |t contains no suggestion that the governnent's deci sion was
based on such a constitutionally suspect reason. Absent any such
suggestion, it is difficult to see howhis claimindicates anything
nmore than his disagreenent with the governnent's decision and an
invitation to the district court to simlarly disagree, which is
exactly the type of judicial oversight that Wade, through its
adoption of the Wayte standard, forbids as overly intrusive on the
prosecution's broad discretion.

We understand the Suprene Court to have been reiterating this
basic distinction in stating that "Wade would be entitled to relief
if the prosecutor's refusal to nove was not rationally related to
any legitimte Governnent end." Wde, 60 U. S.L.W at 4391 (citing
Chapman v. United States, 111 S.Ct. 1919 (1991)). Any inclination

to give this statenent broader neaning, so as to enconpass Urbani's



claim is foreclosed not only by the preceding discussion in the
Suprene Court's opinion but by the facts of the Wade case. I n
response to Wade's argunent, which was evidently identical in
substance to Urbani's, the district court ruled that it had no
power to inpose a sentence below the statutory mninmum w t hout a
nmotion from the governnent and no authority to inquire into the
governnent's notives for not filing a notion. Despite qualifying
that approach sonewhat by clarifying that district courts are
authorized to inquire into the governnent's notives tothe limted
extent of ensuring that the decision was not driven by a
constitutionally forbidden purpose, the Suprene Court found no
obstacle to affirmng Wade's sentence, because on its face Wade's
claimdid not raise such an issue. The Court thus by necessary
inplication held that Wade's contentions were sufficiently renoved
fromones that could state a claimto render harnl ess a denial of
a hearing, even though the denial was possibly based on the
district court's overly restrictive understanding of its own
aut hority.

In the present case, by contrast, the district court assuned
that it did have authority to consider the evidence of Urbani's
cooperation in deciding whether to depart, yet chose torely on the
governnent's letter and on the statenents nade at the sentencing
heari ng. The district court's view of its authority was, if
anyt hing, too broad according to the subsequent pronouncenents in
Wade. Therefore, its refusal to conduct an evidentiary heari ng was

not based on an incorrect view of the law, but was essentially a
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deci si on based on the allegations before it.” Even nore than in
Wade, therefore, the district court's decision cannot have
constituted an abuse of discretion.
Concl usi on

Because under the Suprene Court's Wade deci si on prosecutori al
decisions to grant or withhold a notion under section 5K1.1 are
insulated from challenge on the grounds raised by Ubani, he is
entitled to no relief fromthe governnent's refusal to make such a
nmotion, and the district court did not err in declining to hold an
evidentiary hearing to exam ne the extent of Urbani's assistance.
The district court's sentence is therefore

AFFI RVED.

! We al so observe that there was apparently little, if any,
specific factual dispute about Urbani's cooperation; the
governnent did not contest Urbani's counsel's statenents at the
sentenci ng hearing, and Urbani has not expressly chall enged any
factual particulars of the account given in the governnment's July
23 letter, either to the district court or to this Court.
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