IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3697

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
CHARLES N. RILEY,
Def endant - Appel | ant,

Appeal fromthe United States District Court
for the Eastern District of Louisiana

July 29, 1992

Bef ore H GGE NBOTHAM DUHE, Circuit Judges, and HUNTER:, District
Judge

EDWN F. HUNTER, JR , District Judge:

Def endant was i ndi cted on one count of possession of cocai ne,
in violation of Title 21, United States Code, 8§ 844(a), and one
count of possession of afirearmby a convicted felon, in violation
of Title 18, United States Code, 8 922(g)(1l). He was found "not
guilty" as to Count | (possession of cocaine) and "guilty" as to

Count |1l (possession of a firearm by a convicted felon).? He

! Senior District Judge of the Western District of Louisiana
sitting by designation.

2 Presently, Riley has conpleted his 10 nonth incarceration
sentence and is now on 3 years supervised rel ease.



chal l enges the district court's denial of his notion to suppress
t he evi dence obtai ned by the warrantl ess entry of his resi dence and
t he subsequent search. Finding no error, we affirm
| .
FACTS

The police officers were aware that a drug deal had been set
for Sunday night at 9:00 o' clock p.m They knew t hat deal had been
arranged from a house at 8233 Curran Boulevard in New Ol eans.?
The house was pl aced under surveill ance.

After twenty to thirty mnutes, officers observed Terry More
| eave the house. He was carrying a white bag. Two officers
previously assigned to watch the house foll owed as he drove to the
LaQuinta Mdtor Inn where the drug deal was to be consunmmat ed.
Moore was arrested on a drug charge. The white bag contained
cocaine. He inforned the officers that there was a | arge sum of
money, a gun, and another person in the house at 8233 Curran
Boul evard. Defendant was the | essee of the residence at that site.

Armed with the fact that Moore possessed cocai ne, the gun and
nmoney i nformation furni shed by Moore, and the cel |l ul ar phone which
Moor e possessed, the conmandi ng officer dispatched anywhere from
six to nine police officers to 8233 Curran Boul evard to "secure the

residence."” The officers forced opened the front door. Appell ant

3 At oral argunment, the governnment stated that the officers
listened in on the conversati on when i nformant nade the call to the
house on Curran Boul evard. The officers heard the informant and
soneone naned Terry discuss an inmmnent drug transaction. It is
noteworthy that the record does not support such particulars. The
record does support that the officers knewthe deal had been set up
fromthat residence.



was in the bedroom A protective sweep of the house was conduct ed.
Ri | ey was det ai ned pendi ng i nvesti gati on and advi sed of his Mranda
rights.

The officers prepared to procure a search warrant. Ril ey
informed that a search warrant was not necessary; that there was
nothing inside the residence, and that the officers were free to
sear ch. The officers assured his voluntary consent to the
warrant| ess search of his house by having Riley sign a "Perm ssion
for Search and Sei zure" form#* This formwas w tnessed by two NOPD
officers. After consent was given, the officers found, in Riley's
resi dence, $14,000 and a gun hi dden under a waterbed mattress, and
a small amount of cocaine in a bathrobe.

Resol ution of defendant's notion to suppress requires us to
address two separate issues: first, whether the entry and i nternal
securing of the prem ses constituted an inpermssible seizure
second, whether the subsequent witten consent to search was

vol unt ary.

4 The formreads in pertinent part:

". . . PERM SSI ON FOR SEARCH AND SEI ZURE

. . . . IN ORDER TO COOPERATE WTH . . . .

| AM GVING THHS WRITTEN PERM SSION To these police
officers freely and voluntarily wthout threats or
prom ses having been made to ne and after having been
informed by these officers that | have the right to
refuse to permt this search and seizure. It is ny
desire to assist them the extra tine it would take to
obtain a search warrant, and for this reason | have gi ven
nmy consent.

/sl Charles N. Riley"
3



The Warrantless Entry

Defendant insists that the officers' initial entry into the
resi dence without a warrant was violative of his Fourth Amendnent
rights, and that, any evidence discovered during the subsequent
search should have been suppressed as "fruit" of this illega
entry. Riley also argues that the Permssion for Search and
Sei zure was not freely and voluntarily given. The district judge
concluded that there was probable cause to secure the hone and
valid consent to conduct the search.

In reviewwng the ruling on the notion to suppress, this Court
must accept the district court's factual findings unless they are
clearly erroneous or are influenced by an incorrect view of the

law. United States v. Miniz-Mel chor, 894 F.2d 1430, 1433-34 (5th

Cir.1990), cert. denied, u. S. , 110 S. . 1957 (1990);

See also United States v. Reed, 882 F.2d 147, 149 (5th

Cir.1989) (Evidence viewed in |light nost favorable to the party
prevailing bel ow).

A warrantless entry into a hone to effectuate a search or

seizure i s presunptively unreasonable. See Payton v. New York, 445
U S. 573, 586-87, 100 S.Ct. 1371, 1380, 63 L.Ed.2d 639 (1980). The
"physical entry of the hone is the chief evil against which the

wording of the Fourth Amendnent is directed.” United States v.

United States District Court, 407 U S. 297, 313, 92 S. C. 2125,

2134, 32 L.Ed.2d 752 (1972); U. S. v. Capote-Capote, 946 F.2d 1100

(5th Cr.1991). We recognize that individual interests outrank



governnment convenience in Fourth Anmendnent bal ancing. But, we
hasten to add that exigent circunstances may justify a warrantl ess

entry. See Mnnesota v. A son, 495 U S. 91, 110 S.C. 1684, 1690,

109 L. Ed. 2d 85 (1990). Because a warrantless search is presuned to
be unreasonabl e, the Governnent has the burden of proving that the
warrant | ess search was conduct ed pursuant to an exception. Cool i dge
v. New Hanpshire, 403 U S. 443, 91 S. . 2022, 29 L.Ed.2d 564
(1971).

Here, the police had abundant probabl e cause to believe that
there was a crimnal drug operation being carried out fromR ley's
house. The only issue is whether exigent circunstances existed to
justify the warrantless entry.® Courts have catal ogued nunerous
situations in which exigent circunstances exist. But the fina
answer nust be applied carefully to the individual factual
scenari o. Rel evant factors for a determnation of exigent
ci rcunst ances i ncl ude: (1) the degree of urgency involved and
anount of tinme necessary to obtain a warrant; (2) a reasonable
belief that contraband is about to be renoved; (3) the possibility
of danger to police officers guarding the site of contraband while
a search warrant is sought; (4) information indicating the
contraband's possessors know police are on their trail; and (5)

the ready destructibility of the contraband. See United States v.

5 Arguably, the w ser course m ght have been to secure the
prem ses fromthe outside while waiting for the warrant. But, the
entry nmade here does not require a different result under the
Fourth Amendnent. The "hei ghtened protection we accorded privacy
interests is sinply not inplicated where a sei zure of prem ses, not
a search, is at issue." Sequrav. United States, 468 U. S. 796, 104
S.Ct. 3380, 3388, 82 L.Ed.2d 599 (1984).
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Vasquez, 953 F.2d 176, 180 (5th Cir.1992); United States v. Capote-

Capote, 946 F.2d 1100, 1103 (5th Cr.1991)(listing exanples of
exi gent circunstances that may justify warrantless entry); United

States v. Thonpson, 700 F.2d 944, 948 (5th Cir.1983), affirned on

appeal after remand, 720 F.2d 385 (5th Cr.1983); United States v.

Reed, 935 F.2d 641, 642 (4th Cir.1991).°¢

Oficers were aware of the inpending deal which Moore
finalized. They knew that he had set up the "deal" from 8233
Curran Boul evard. They observed More | eave 8233 Curran Boul evar d.
He was carrying a plastic bag; he was arrested. Moore advised the
officers that there was a | arge sumof noney, a handgun and anot her
i ndividual at the residence he had just left. Sergeant G mno
wth 13 years experience with the NOPD narcotics, concluded that
there was a good probability that the fruits, instrunentalities and
evidence of a narcotic trafficking crinme would be found in the
house. He realized that More possessed a cellular phone. He
believed that, since the house had not been secured, the appell ant
could arm hinsel f and/or destroy or renove contraband in the tine
that it would take to procure a warrant. It was a Sunday night.
The warrant woul d not be fast com ng.

The presence of a cellular phone indicated to the officers
that Moore was going to report back and failure to call back or
return would alert the other occupant that sonething had gone

Wr ong. See United States v. Espinoza-Seanez, 862 F.2d 526, 538

6 The need to i nvoke the exigent circunstances exception is
particularly conpelling in narcotic cases because of the ease, with
whi ch they nmay be destroyed.



(5th Cir.1988)(Court noted that jury could have decided that the
presence of cellular phone are the "tools of the trade" of a drug

dealer); See United States v. Wil ferdinger, 782 F.2d 1473, 1476

(9th Cir.1986)(Fact that one's failure to return m ght cause those
inside to dispose of any evidence can be considered when
determ ni ng exi gent circunstances). Sergeant G m no was i nfl uenced
by the fact that Mdore had cocaine in his possession. Surely he
was justifiedin his belief that there was a great probability that
drugs would be found. The need to preserve evidence that may be
| ost or destroyed if a search is delayed is and has |ong been a
consideration in determ ning the existence of exi gent circunstance.

United States v. Johnson, 802 F.2d 1459, 1462 (D.C. Cr.1986);

Schnerber v. California, 384 U S. 757, 86 S.C. 1826, 16 L. Ed.2d

908 (1966) (The destruction of evidence presents the requisite
exigency). Courts should consider "[t]he appearance of the scene
of the search in the circunstances presented as it woul d appear to
reasonabl e and prudent nen standing in the shoes of the officers.”

United States v. Wsocki, 457 F.2d 1155, 1160 (5th Cr.), cert.

denied 409 U S. 859, 93 S.C. 145, 34 L.Ed.2d 105 (1972); United

States v. Socey, 846 F.2d 1439, 1446 (D.C. Cr.), cert. denied, 488
U S 858, 109 S.C. 152, 102 L.Ed.2d 123 (1988).
The gun is a factor. See United States v. Reed, 935 F. 2d 641

(4th Cr.1991)(lists an array of cases which substantiate that
presence of a gun can justify warrantless entry). Sergeant G m no
feared that in the tinme incurred to obtain a warrant the occupant

could arm hinself with the gun. A man with a gun coul d endanger



the police in setting up a perineter surveill ance.

Two ot her factors that are noteworthy. The drug deal was on
Terry Moore's terns. Prior to Sunday, the investigation did not
entail the house at 8233 Curran Boul evard. It had only been under
surveillance for twenty to thirty mnutes when Muore exited the
residence. The officers left the house unattended. Tinme was of
the essence. The nmandi ble delay incident to obtaining a warrant
sonetinmes nust yield to the need for i nmedi ate action. They had no
idea of what mght devel op. The officers certainly had a
reasonabl e belief that: 1) a person occupied the private dwelling
in question; 2) the occupant would becone aware of the
i nvestigation because of the inplications of the cellular phone;
3) the occupant could thus armhinself wth the gun; and 4) drugs
coul d be found and/or destroyed. This was all wei ghed agai nst the
time delay necessitated to procure a warrant. Such delay in
securing awarrant in alarge netropolitan center on a Sunday ni ght
unfortunately is not unconmon

We are not prepared to say under the limted circunstances of
this case that the seizure was unreasonable under the Fourth
Amendnent .

L1,

VWas the Consent to Search Voluntarily

Appel lant insists that the consent to search was not given
freely and voluntarily. Counsel suggests that it was only an

acqui escence to an inevitable situation by virtue of the



overwhel m ng presence of the police in appellant's hone.’
The voluntariness of consent nust be determned by an

exam nation of the totality of the circunstances. United States v.

Davis, 749 F.2d 292, 294 (5th G r.1985). "Were the validity of a
search rests on consent, the State has the burden of proving that
the necessary consent was obtained and that it was freely and
voluntarily given, a burden that is not satisfied by showi ng a nere

subm ssion to a claimof lawful authority." Florida v. Royer, 103

S.C. 1319, 1324 (1983); See United States v. lLopez, 911 F.2d
1006, 1010 (5th G r.1990), citing to Schneckloth v. Bustanonte, 412

U S 218, 248, 93 S.Ct. 2041, 2058, 36 L.Ed.2d 854 (1973) (It nust
be shown that the consent was not given "sinply in acqui escence to
a claimof lawful authority"). Proof of a voluntary and effective
consent nust be proven by a preponderance of the evidence. United

States v. Hurtado, 905 F.2d 74, 75 (5th Cr.1990). There are nany

factors to be considered. This Court has previously announced
certain ones:

(D the voluntariness of the defendant's custodi al
status; (2) the presence of coercive police procedures;
(3) the extent and | evel of the defendant's cooperation;
(4) the defendant's awareness of his right to refuse
consent; (5) the defendant's education and intelligence,
and (6) the defendant's belief that no incrimnating
evidence will be found. United States v. Galberth, 846
F.2d 983, 987 (5th GCir.1988), cert. denied, 488 U S. 865.

The record reveals that an officer infornmed Riley that the

! Appel | ant makes two argunents with respect to the consent
i ssue. The aforenentioned and also that the illegality of the
initial entry was not so attenuated to dissipate the taint. W

need not address this i ssue because of our finding that the initial
entry was not a violation of his constitutional rights.
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police were going to seek a search warrant. The record reveals
that Riley voluntarily consented to the search. The consent was
the intervening factor which detoured the procurenent of a warrant.
The officers advised Riley of his Mranda rights. The consent was
given in surroundings famliar to Riley, as opposed to the police
station house. R ley denonstrated at the suppression hearing that
he had sufficient intelligence to read and understand the search
and seizure form?

Concl usi on

We are persuaded that sufficient exigency existed to justify
the warrantless entry by the police, and that the subsequent
consent to search was valid.

The conviction and sentence are affirned.

8 The district court concluded that Appellant signed the form
and that it had been signed before the search was conducted and
that he did so voluntarily. The district court was entitled to nmake
these conclusions based on his perception as to wtness
credibility. Absent clear error, we accept the district court's
fi ndi ngs.
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