UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-3916

JAY H RILEY,,
Pl ai ntiff-Appellant,

ver sus

ERNEST WOOTEN, Individually and in his
capacity as Sheriff of Plaquem nes Parish, Et Al .,

Def endant s,

ERNEST WOOTEN, Etc., and
PLAQUEM NES PARI SH COUNCI L,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Eastern District of Louisiana

(August 18, 1993)
Bef ore REYNALDO G GARZA, H GE NBOTHAM and DeMOSS, Circuit Judges.

DeMoss, Circuit Judge:
|. FACTS AND PROCEDURAL HI STORY

On June 18, 1989, Plaquem nes Parish Sheriff's deputies and a
representative of the Louisiana Ofice of Alcohol and Beverage
Control entered Jay R |l ey's business, the J.U Lounge, and renoved
his state and pari sh al cohol permts and other permts and |icenses
necessary for himto operate, which effectively closed down his
busi ness. In his federal suit, R ley alleges that such actions
were unl awful because the Council and sheriff closed his business
and suspended his licenses without prior notice or an opportunity

for a hearing violating his right to procedural due process.



Because of those allegedly unlawful actions, Riley clains that the
Counci| and Sheriff danmaged hi s busi ness.

On August 24, 1989, Riley filed a petition for danages, wit
of mandamus, and tenporary restraining order in Louisiana state
court against Ernest Woten, in his capacity as Sheriff of
Pl aquem nes Pari sh; Luke Petrovich, in his capacity as President of
Pl aquem nes Pari sh; Larry Di ckenson, in his capacity as
Comm ssi oner of the Ofice of Al cohol and Beverage Control; and the
State of Louisiana.

The next week, Luke Petrovich filed a petition for revocation
and/ or suspension of Riley's |iquor permt and occupational |icense
with the Plaquem nes Parish Council (the Council) alleging that
Ri |l ey served al cohol to intoxicated persons, operated a disorderly
house, violated Plaquem nes Parish building codes, and that
representatives of Riley possessed and sold drugs on the prem ses.
At a public hearing on Septenber 28, 1989, the Council adopted
Resol ution Nunmbers 89-334 and 89-335, which revoked Riley's
Pl aguem nes Parish occupational Ilicense and |Iliquor permt.
Meanwhile, in the state court suit the defendants filed an
exception of prematurity, which the court granted on Septenber 1
1989. Riley appealed the trial court's ruling. On appeal, because
t he Council had conducted a hearing and revoked Riley's permt and
|icense, the Louisiana appellate court sustained the dismssal of
Riley's case as noot as far as he was seeking the return of his
license and permt.

On Cctober 16, 1989, Riley filed a notion and order for
devol utive appeal in Louisiana state court chal |l engi ng the deci sion

of the Council to revoke his permts. The Louisiana trial court



dism ssed the suit since Rley had not tinely brought it under
Loui siana law, which required an aggrieved party to appeal the
suspension of their permts within 10 days of being notified of the
suspension. See La. R S. 33:4788.

Not to be deterred, Riley again sued Sheriff Woten,
Petrovich, and the Council in the United States District Court for
the Eastern District of Louisiana (USDC) asserting that they
violated his right to procedural due process.! Petrovich filed a
motion for sunmary judgnment based on absolute immunity, which was
unopposed, and the USDC granted the notion. The Council then filed
a notion to dismss on the ground of res judicata, and on Cctober
8, 1991, the USDC granted the notion. Riley appealed the COctober
8 dism ssal on Cctober 25. Thereafter, on Decenber 2, the USDC
di sm ssed Sheriff Woten on the ground of res judicata. Ril ey
appeal ed the Decenber 2 dism ssal on January 6.

1. DI SCUSSI ON

1. Appellate Jurisdiction

The Council contends when Ri | ey appeal ed the order di sm ssing
his claimagainst it, this Court did not have jurisdiction because
the order was interlocutory and there was no Rule 54(b)?
certification. That is so, because when the USDC di sm ssed the
Council, it had not adjudicated R ley's claim against Sheriff

Wot en and; therefore, there was not a final judgnment. After the

1 We have subject matter jurisdiction of this appeal pursuant to 28 U.S.C. § 1331, which states "[t]he district
courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the
United States."

2 Fed. R. Civ. P. 54(b) states "[w]hen more than one claim for relief is presented in an action, whether asa
claim, counterclaim, cross-claim, or third-party claim, or when multiple partiesareinvolved, the court may direct
the entry of afina judgment as to one or more but fewer than all of the claims or parties only upon an express
determination that thereis no just reason for delay and upon an express direction for the entry of judgment.”
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USDC di sm ssed Sheriff Woten, R ley appealed the order as to
Sheriff Woten, but did not appeal the order relating to the
Council. Therefore, according to the Council, this Court has no
appellate jurisdiction over it.

In a multi-party suit, a court's order is final only if it
meets one of two conditions: (1) it nust adjudicate all the clains
of all the parties, or (2) the court nust expressly determ ne there

is no just reason for delay and direct an entry of judgnent under

Rul e 54(b). Jetco Electronic Industries, Inc., v. Gardiner, 473
F.2d 1228, 1231 (5th Gr. 1973).

To support its contention that we do not have appellate
jurisdiction over it, the Council directs us to the cases of

Kirtland v. J. Ray McDernott & Co., 568 F.2d 1166 (5th Gr. 1978)

and United States v. Taylor, 632 F.2d 530 (5th Cr. 1980). I n

Kirtland, the plaintiff sued his enployer, MDernott, under the
Jones Act and general maritinme law. Kirtland, at 1168. Later he
sued an additional defendant, Colunbia Gulf Transm ssion Conpany.
Id. The trial court then granted a summary judgnent to Col unbi a
and the plaintiff appeal ed. Id. One day after the appeal was
docketed, the trial court entered a Rule 54(b) order stating there
was no just reason for delaying an entry of final judgnent. |d.
On appeal, this court dism ssed the appeal hol ding that when "nore
than one claimfor relief is presented in an action, an express
determ nation pursuant to Rule 54(b) is required as a prerequisite
to an appeal froman order disposing of fewer than all the clains."
1 d.

In Tayl or, the defendant appealed the trial court's denial of

his nmotion to join and the dism ssal of his counter-claim Tayl or,



at 530. After the defendants appeal ed, the plaintiff dism ssed the
case, which ended the litigation. 1d. at 531. On appeal, this
court refused to exercise its jurisdiction holding that the
defendant's failure to appeal fromthe final judgnent making the
joinder denial and the counter-claim dismssal a final and
appeal abl e deci sion deprived the court of jurisdiction. 1d. The
court also held the final judgnent did not retroactively validate
the premature notice of appeal. |Id.

To refute the Council's contention, Riley relies on the Rule

first announced in Jetco Electric Industries, Inc., v. Grdi ner,

473 F.2d 1228 (5th Gr. 1973). In Jetco, the plaintiffs
prematurely appealed an order dismssing only one of three
defendants. 1d. at 1231. Several nonths later, the trial court
entered an agreed judgnent disposing of the clains against the two
remai ni ng defendants. 1d. On appeal, while recognizing that the
appeal net neither the requirenents of Rule 54(b) nor a fina
j udgnent , this court nevertheless concluded that it had
jurisdiction to consider the premature appeal. |1d. at 1231. The
court stated the "two orders, considered together, termnated this
litigation just as effectively as woul d have been the case had the
district judge gone through the notions of entering a single order
formally reciting the substance of the earlier tw orders."” 1d.;

See also Alcorn County, Mss. v. US. Interstate Supplies Inc., 731

F.2d 1160, 1166 (5th G r. 1984) (interpreting Jetco) ("[We may
consider a premature appeal in those cases where judgnent becones
final prior to disposition of the appeal.").

This court has followed the Jetco rule in many decisions

See, Levronv. Gl f Intern. Marine, Inc., 854 F.2d 777, 779-80 (5th




Cr. 1988); Gowey Maritine Corp., v. Panama Canal Comm, 849 F. 2d

951, 953 (5th Cr. 1988); Alcom Electric Exchange, Inc., V.

Bur gess, 849 F.2d 964, 966-69 (5th Cr. 1988) (expressly rejecting
Taylor); Sandidge v. Salen O fshore Drilling Co., 764 F.2d 252, 255

(5th Gr. 1985); Tower v. Mdss, 625 F.2d 1161, 1164-65 (5th G

1980). More recently, this court reaffirmed the efficacy of the
Jetco Rule in Simmons v. WIllcox, 911 F.2d 1077, 1080 (5th Cr.

1990) . In Sinmmons, the trial court granted sunmary judgnent to
four of six defendants, thus |leaving two defendants remaining in
the case. Id. at 1080. Wthout seeking a Rule 54(b)
certification, the plaintiff appealed. 1d. After that, the trial
court dismssed the remaining tw defendants and the plaintiff
filed a second appeal. This court held that it had appellate
jurisdiction over all of the defendants in that the defect in the
initial appeal was cured by the later dismssal of the remaining
def endants, which ended the litigation before the disposition of
the appeal . 1d.

In our view, the Jetco Rule controls the present case and we
shoul d exercise jurisdiction over this appeal. Simlar to Jetco
and Si nmons, here, the defect in Riley's original appeal was cured

by the trial court's subsequent dism ssal of Sheriff Woten from

the case before we di sposed of the appeal. The cases relied upon
by the Council, Kirtland and Taylor, are distinguishable. I n

Kirtland, the original premature notice of appeal was not cured by

a later dismssal of the remaining defendant before the court
di sposed of the appeal, and in Taylor the litigation was ended by
the plaintiff's voluntary dism ssal of the case. To the extent the

opinions in Kirtland and Taylor conflict with the opinion in Jetco,



we hold that Jetco controls as this Crcuit has applied it nore
prevalently and for a | onger period.

2. Res Judi cat a

W nust first decide whether the state or federal rules of

claimpreclusion apply. In University of Tennessee v. Elliott, 478

U S 788, 799 (1986), the Suprene Court held that federal courts
apply state rules of issue preclusion after a state admnistrative
adj udication. Since this case involves the preclusive effect to
give the Council's admnistrative adjudication, Louisiana' s res
judicata | aw governs this appeal.

Both parties agree that under Louisiana |aw once the tine to
appeal an adm nistrative ruling has run, the ruling becones final

and has res judicata effect. See, Robinson v. Gty of Baton Rouge,

566 So. 2d 415 (La. App. 1st Gir. 1990); La. R S. 33:4788.3 What
the parties disagree onis the scope of the preclusive effect to be
given to Riley's failure to appeal tinely the Council's ruling.
Loui si ana Revi sed St atute Annot ated 13: 4231 determ nes the scope of
the preclusive effect of a prior suit. For a fornmer judgnent to
bar a subsequent suit on the ground of res judicata, the statute
required that:

[t] he thi ng demanded nust be the sane; the demand nust be
f ounded on the same cause of action; the demand nust be

® La R.S. 33:4788 states:

[t]he holder of the permit who is aggrieved by a decision of the governing body of the
municipallity or parish or amunicipal acoholic beverage control board to suspend or revoke
his permit, may within ten days of the notification of the decision takea devolutive appeal to
the district court having jurisdiction of his place of business and on such appeal thetrial shall
bedonovo....

La R.S. 33:4788.



bet ween t he sane parties, and forned by t hemagai nst each
other in the sane quality.*

La. R S. 13:4231.

Ril ey contends that the state suit challenging the Council's
ruling does not preclude himon the ground of res judicata from
bringing the present suit, because neither the state suit nor the
Council hearing addressed the sane relief or the sanme cause of
action, the propriety of and damages flowng from the initial
closing of his business on June 18, which he now pursues in the
present suit. To support his contention that the present actionis
not barred by res judicata, Riley relies on the Fifth Crcuit case

of Frazier v. King, 873 F.2d 820, 824 (5th Cr.), cert. denied, 493

U S 977 (1989).°

In Frazier,®the plaintiff, after obtaining a favorable ruling
in a Louisiana Cvil Service Comm ssion (LCSC) hearing, sued in
federal court for danmages alleging that her enployer viol ated her
constitutional rights under the First and Fourteenth anendnents and
commtted several state law torts. In response, the defendants

answered, and the trial court agreed, that the LCSC adjudication

* Sheriff Wooten points out the L ouisiana L egislature has recently amended La. R.S. 13:4231, so that it now
adopts the broader common law theory of resjudicatawhich isbased on atransactional or occurrencetest. The
commentsto the recent amendmentsto thelegidation succinctly state"R.S. 13:4231 makesasubstantial change
inthe law. Under the present law a second action would be barred by the defense of resjudicataonly when the
plaintiff seeks the same relief based on the same cause or grounds. This interpretation of res judicatais too
narrow to fully implement the purpose of resjudicatawhichisto foster judicial efficiency and aso to protect the
defendant from multiple lawsuits. . . ." Under the new La. R.S. 13:4231, Wooten contends Riley's federa suit
would be barred. What Wooten omitsisthat thecommentsto the Act specifically statethat "the preclusive effect
and authority of ajudgment rendered in an action filed before the effective date of this Act, shall be determined
by the law in effect prior to January 1, 1991."

® See also Cantrelle Fence & Supply Co., Inc. v. Allstate Ins. Co., 515 So.2d 1074 (La. 1987), which
recogni zes that the common law rule allowing preclusive effect to be givento al mattersthat might have been
pled or raised isinapplicable in Louisiana.

® In Frazier, the court did not decide whether state or federal rules of claim preclusion apply after a state
agency, rather than astate administrative, adjudication. Under either thefederal or staterule of claim preclusion,
the court held that the plaintiff's federal claims were not barred.
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barred the federal clains on the ground of res judicata. On
appeal, this Court reversed, holding that the "thing" demanded by
the plaintiff in the agency hearing, reinstatenent wth back pay,
differed fromthe relief she sought in federal court, noney damages
and attorney's fees, and; indeed, could not have been granted in
the agency hearing. In the present case, R ley argues the
adm ni strative hearing conducted by the Council did not decide the
propriety of or the damages resulting fromthe initial closing of
his business, and, therefore, did not adjudicate his rights
regarding the initial June 18 closing. Riley contends, just as in
Frazier, neither the "thing" demanded by hi mnor the present cause
of action was adjudicated by the Council or the state court, and
consequently Louisiana's law of res judicata does not bar the
present suit.

The Council contends that Riley's argunment that its
admnistrative hearing did not have as its focus the initial
closing of his business, and, therefore, did not adjudicate his
procedural due process rights regarding the initial closing msses
the point. According to the Council, whether its admnistrative
hearing addressed the initial closing of his business is not
essential to the core of its res judicata argunent. Rather, the
Council contends that its admnistrative ruling revoking Riley's
permts is final and acts as res judicata on the issue of the
revocation of the permtsinthat Riley failed to appeal tinely its
ruling. Therefore, the Council contends the issue of the
revocation of the permts is final, and consequently any claimfor
damages by Riley resulting fromthe revocation of those permts is

barred, even his claim for danmages resulting from the initial



closing of his business. |[|f Louisiana did not take such a narrow
view of res judicata, the Council's argunent m ght carry the day.

The Council contends that Myers v. City of Lafayette, 537 So.

2d 1269, 1275 (La. App. 3rd Cr. 1989) supports its argunent that
because Riley failed to appeal the adm nistrative ruling, he has no
claimfor damages resulting fromthe cl osing of his business in any
regard. In Myers, the court held that the plaintiff's failure to
appeal tinely the Louisiana Ofice of Al coholic Beverage Control's
deni al of her al cohol beverage permts to the court as the statute
requi red, made the decision of the state and the city not to issue
the permts final and binding on all of the parties. Further, the
court stated "[s]ince plaintiff had no legal right to conpel the
i ssuance of permts or to even now chall enge the non-issuance of
the permts she has no cause of action for damages resulting from
the non-issuance of the permts."” Id. at 1275. In sum the
Counci | contends Riley's failure to appeal tinely its
admnistrative ruling revoking his permts bars him from now
bringing a procedural due process claimfor the initial closing of
hi s busi ness.

The Council's argunent relying on Mers is unpersuasive,
however, because Myers invol ved neither the revocation of an i ssued
permt nor the closing of an ongoi ng busi ness, but the denial of an
application for a permt. In Myers, therefore the issue of the
propriety of the closing of the plaintiff's business, initial or
ot herwi se, was not before the court. Consequently, we concl ude
that the holding in Myers does not foreclose Riley from bringing
his procedural due process claimin the present case. Moreover,

our conclusion is buttressed by the Loui siana Suprene Court case of

10



Paillot v. Woton, 559 So.2d 758 (La. 1990), in which the court

struck down the Council ordinances’ in issue on this appeal.

In Paillot, the plaintiff, Paillot, sued seeking damages and
an order enjoining the Council from suspending her permts on the
ground of due process, after the sheriff and the Council shut down
her bar without prior notice or a hearing. The Louisiana trial
court issued a prelimnary injunction ordering the Council to
return all of Paillot's permts, pending a hearing. After the
court issued the injunction, the Council conducted a hearing and
suspended Paillot's permts. On appeal, the Louisiana Suprene
Court held the Pl aguem ne's ordi nances allow ng the revocation of
Paillot's permts and the closing of her business w thout prior
notice and a hearing violated her right to procedural due process.
In so holding, the court rejected the Council's argunent that the
admnistrative hearing after the initial <closing cured the
illegality of theinitial closing. Inrejecting that argunent, the
court stated:

[ b] ecause in this case the |icense and permts were again

suspended when a hearing was finally held by the counci

al nost a nonth after the initial governnent action, there

is reason to believe plaintiff my have commtted

violations which justified suspension of the permts.
However "to one who protests against the taking of his

” Plaguemines Parish Ordinance 4-14 provided:

[1]f any disturbance of the peace, public nuisance or other violation of state law or this chapter iscommitted on
said premises[businesses licensed to sell alcoholic beverages], the president of the council with the approval of
the commissioner of finance or the sheriff, is hereby authorized to suspend or revoke said permit [to sell liquor
or beer] ... In case of such suspension or revocation, permittee may appeal to the council for a hearing, to
remove or recall the suspension or revocation, pending which hearing no liquor or beer shall be sold by permittee

Plaguemines Parish Ordinance 14-26 provided:
if any violation of Louisianalaw or parish ordinanceiscommitted on said [licensed] premise, thecouncil, through
its president, with recommendationsfrom thedirector of administration or the sheriff, may suspend or revokethe

occupational license to continue to conduct such business. . . .
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property w thout due process of law, it is no answer to
say that in his particul ar case due process of | aw woul d
have led to the sane result because he had no adequate
defense on the nerits.'

Id. at 762 (quoting Wlson v. Gty of New Ol eans, 479 So.2d 891,

894 (La. 1985)).

W are obligated to follow the Louisiana courts'
interpretation of its lawregarding res judicata. |In our view, the
Loui si ana Suprene Court would not bar Riley fromsuing the Counci
or Sheriff Woten on the ground of res judicata for the initial
closing of his business although the Council held a Ilater
adm nistrative hearing, which Rley |ost.

In sum the Council hearing did not address the propriety of
the initial closing of Riley's business or whether R ley suffered
any damages because of the closing. That fact, coupled wth
Loui siana's narrow view of res judicata supports our hol ding that
the USDC erred in granting sunmary judgnent to the Council and
Sheriff Woten.

[11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

is REVERSED and the case i s REMANDED
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