IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4255

KENNETH E. WLDBUR, SR, ET AL.,
Pl aintiffs-Appellants,
V.
ARCO CHEM CAL CO., ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

(Decenber 7, 1992)

ON PETI TI ON FOR REHEARI NG AND SUGGESTI ON FOR REHEARI NG EN BANC

(Opinion 10/12/92, 5th Gr. 1992, 974 F.2d 631)
Before KING and WENER, G rcuit Judges, and LAKE*, District Judge.

PER CURI AM

The Petitions for Rehearing are DEN ED and no nenber of this
panel or Judge in regular active service on the Court having
requested that the Court be polled on rehearing en banc (Federal
Rul es of Appell ate Procedure and Local Rule 35) the Suggestion for
Rehearing En Banc i s DENI ED.

Al t hough we have denied rehearing, we wite to clarify our

opinion in tw respects, neither of which is material to the

* District Judge for the Southern District of Texas, sitting
by desi gnati on.



out cone of our deci sion. The parties agree that the court did not
fully describe the relationship between section 35 of the ARRP and
the special severance benefits under Schedule M of the STAP. W
agree and nodify the Cctober 12, 1992, opinion by deleting the
sentence that begins at the end of 974 F. 2d page 633 and substitut-
ing instead the foll ow ng sentence:

Enpl oyees eligible for Section 35 benefits had

the option of choosing between enhanced ARRP

retirement benefits plus a reduced special

paynment under the STAP or regular severance

paynments under the STAP with no enhanced ARRP

retirement benefits.?

Plaintiffs argue that our opinion fails to expressly state
that the district court can consider remanded facts to the
admnistrator, that is, facts not originally considered by the ARRP
adm ni strator but considered by the adm nistrator after the dis-
trict court remanded plaintiffs' clainms to the admnistrator for
further consideration. The remands by the district court to the
ARRP adm ni strator were by agreenent of the parties, and neither
party conpl ai ned on appeal of any of the orders of the district
court remanding plaintiffs' clains for further consideration by the

ARRP adm ni strator. Since newfacts were presented to the adm ni s-

trator by agreenent of the parties, the district court is to give

1 The sentence deleted read as foll ows:

An eligible enployee could elect to receive either
enhanced retirenent benefits under section 35 of
the ARRP or the special severance benefits provided
by Schedule M of the STAP, but not both.
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t hese remanded facts the sanme consideration it is to give to facts
initially considered by the ARRP admi nistrator. Part |1l of our
opi ni on explains the anal ytical framework for the district court's

consideration of both original and remanded facts.
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