IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4334

CAL R SENECA, RYAN SENECA
and JAM E SENECA,
Pl aintiffs-Appellants,

ver sus

PH LLI PS PETROLEUM COVPANY, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana

(June 10, 1992)

Before WLLIAMS, JOLLY, and H G3 NBOTHAM Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Cal R Seneca, Ryan Seneca and Jam e Seneca appeal fromthe
grant of summary judgnent in their action against Phillips
Petroleum arising from Cal Seneca's back injury incurred on a
Phillips offshore platform W find that the district court's
grant of sunmmary judgnent on Seneca's negligence clai mwas based on

an erroneous interpretation of Ainsworth v. Shell O fshore, Inc.,

829 F.2d 548 (5th Cir. 1987). Phillips is nonetheless entitled to
summary judgnent on Seneca's negligence claimbecause the record
evi dence denonstrates that no material issue of fact exists on this

claim Seneca has al so asserted clains under La. Cv. Code Art.



2317 and 2322. W affirmthe district court's grant of summary
judgnent for Phillips on both of these clains.
| .

Ni t rogen Punping and Coil ed Tubing Specialists, Inc. (NPACT)
provides coil tubing services for Phillips Petroleums drilling
operations in the Gulf of Mexico. At the tine of the accident,
Seneca was an NPACT enployee assigned to perform coil tubing
services on an offshore platformowned and operated by Phillips.

Phillips was responsible for transporting workers to and from
its offshore facilities. On April 14, 1987, Tad Carl, an NPACT
foreman, asked Phillips to bring a replacenment worker out to the
platform to allow an NPACT enployee to be transported to shore
The repl acenent enpl oyee arrived at the dock and signed in, but for
sone reason was not transported to Platform 66C to join Seneca's
crew. Seneca alleges that Phillips was negligent inits failure to
informthe replacenent worker that he should board the helicopter
going out to platform 66C

After the NPACT enpl oyee had | eft the platformbut before the
repl acenent enployee had arrived, Phillips ordered NPACT to rig
down its coil tubing unit on Platform 66A. A rig down operation
would normally call for three enployees, but because of the delay
in transporting the replacenent worker to the platform only two
NPACT enpl oyees were avail able. NPACT enpl oyees Carl and Seneca
were noved to 66A to begin the rig down operation and Carl was
assured that Phillips enpl oyee John Guidry would help themw th the

rig down.



Before the rig down was conpleted, Guidry stopped assisting
Seneca and left the immedi ate area, apparently in response to an
al armor buzzer on the platform He did not indicate how | ong he
woul d be gone or where he was goi ng. Seneca continued to coil the
| ast few feet of hoses and then attenpted to cl ose the heavy gate
to the hose basket by hinself. He had never closed the gate by
hi nrsel f before, but had always had the assistance of a coworker.
He had, however, seen other, |arger nen cl ose these gates before by
t hensel ves. By his own adm ssi on, Seneca nade no efforts to | ocate
anyone to help himlift the gate. Seneca decided to |ift the gate
because there was no one el se within sight or hearing and "you j ust
don't whine to anyone about . . . well, you left ne here and you
wouldn't do it." Seneca severely injured his back in the attenpt
to close the gate.

Seneca filed suit against Phillips on several theories of
liability. In October 1988, Phillips noved for sunmary judgnent on
Seneca's clainms under La. Gv. Code Arts. 2315, 2316, 2317, and
2322. The court granted its notion as to Art. 2317, but denied it
as to the other provisions. In February 1989, Phillips filed
anot her notion for summary judgnent on the remaining clains. The
district court granted the notion for sunmary judgnent as to all
clains. Seneca tinely appeal ed.

1.

The district court held that under Ainsworth v. Shel

Ofshore, Inc., 829 F. 2d 548, 550 (5th Cr. 1987), Phillips owed no

duty to Seneca. This basis for the grant of summary judgnent was



based upon a misinterpretation of the proper scope of Ainsworth. In
Ainsworth, Shell's subcontractor had been negligent in its
mai nt enance of safe working conditions on the platform and the
guestion was to what extent a contractor is liable for its
subcontractor's negligence. W held that under Louisiana |law "a

principal generally is not |iable for the offenses an i ndependent

contractor commts in the course of performng its contractual

duties." 829 F.2d at 550 (enphasis added). Unli ke Ainsworth
Seneca does not base his claim upon the negligent acts of the
subcontractor, but alleges that his harmwas caused directly by the
negligent acts of Shell enployees. Therefore, Ainsworth has no
application here.

Phillips argues that we may nonetheless affirm the summary
judgnent on the ground that there is no genuine issue of nmateri al

fact on the question of Phillips' negligence. See Church of

Scientology of Calif. v. Cazares, 638 F.2d 1272, 1281 (5th Cr.

1981) (court may uphold grant of summary judgnent on different
grounds than relied upon by trial court.). W agree. Qur review
of the record convinces us that Phillips is entitled to summary
j udgnent on the issues of negligence and causati on.

Seneca relies upon Lazzell v. Booker Drilling Co., Inc., 816

F.2d 196 (5th G r. 1987), where we held that a principal could be
liable for its enployees' negligent failure to carry through on a
prom se to hel p a subcontractor conpl ete operations onthe oil rig.
Lazzell stands for the proposition that a contractor who pron ses

to assist a subcontractor in the conpletion of a task accepts the



responsibility of performng that task non-negligently. Assum ng
arquendo that Phillips accepted such a duty in this case, Seneca
cannot prevail wunless he can also denonstrate that Phillips'
enpl oyees acted negligently and that their negligence caused his
injury.

Seneca alleges that Phillips is |iable because Guidry was
negligent in |leaving the work area during the rig down operation.
No reasonable jury could conclude from the record evidence that
GQuidry was negligent in |leaving the work he was doing with Seneca
for one to two m nutes during an operation that took several hours.
There is no evidence that a hand assisting in the rig down
procedure is required to be available at every nonent during a
routine rig down. The undi sputed evidence is that Quidry left
Seneca's i medi ate area only one to two m nutes before the acci dent
and was back in tinme to help Carl tend the injured Seneca. Unlike
the situation in Lazzell where an inpending storm nade i medi ate
action necessary, there were no exigent circunstances requiring
that the gate be lifted before Guidry returned or soneone el se was
available. 1In fact, Seneca admtted in his deposition that there
were several other tasks to be conpleted in the rigdown which coul d
have been done safely in Guidry's absence. This accident resulted
fromSeneca's decision to attenpt the lift of the gate on his own,
not fromany negligent action by Guidry.

Seneca further asserts that Phillips was negligent in failing
to ensure that a replacenment NPACT crew nenber was transported to

the platform Even if we assune that Phillips was negligent in



arrangi ng the crew change, this alleged negligence cannot be said
to have proximately caused Seneca's injury. The undi sput ed
evi dence indicates that NPACT had on several previous occasions
conpl eted rigdown procedures with two NPACT nen and an additi onal
man provided by Phillips. Seneca has offered no evidence that it
was i nproper for the rig down to be conpleted by a conbi ned work
crew of NPACT and Phillips enployees. H's only real conplaint is
that the enployee whom Phillips assigned to do the work was
negligent. Because we find that Guidry did not negligently cause
Seneca's injuries, the failure of Phillips to transport another
NPACT worker to take his place cannot constitute a proxi mate cause
of Seneca's injury.
L1l

Seneca al so alleges that Phillips is strictly |iable under La.
Cv. Code Art. 2317. To prove liability under Art. 2317, the
plaintiff nust show that the thing which caused the injury was in
the care or custody of owner; that a vice or defect existed in the
thing; that the vice or defect created an unreasonable risk of

harm that the defendants failed to nmake the thing safe; and that

the vice or defect caused the alleged injury. Friou v. Phillips

Petroleum Co., 948 F.2d 972, 975 (5th Cr. 1991). The district

court granted summary judgnent for Phillips because Seneca failed
to produce sufficient sunmary judgnent evidence to support his
argunent that Phillips had control over the NPACT coil tubing unit.

Qur case law has broadly interpreted the custody requirenment

to extend to those who have general safety supervision over an



area. Dobbs v. @Gulf G| Conpany, 759 F.2d 1213 (5th Cr. 1985);

Haas v. Atlantic Richfield, 799 F.2d 1011 (5th Gr. 1986). W need

not address the issue of custody, however, because Seneca has
failed to establish a genuine issue of material fact as to whet her
the coil tubing unit contained a vice or defect. Seneca alleges
that the unit was defective because it did not contain a tag
cautioning that two persons are required to lift the basket. The
sole evidentiary support for this claimis the expert report of
St ephen Killingsworth.

We first note that there are nunerous procedural problens with
our consideration of Killingsworth's report at all. The report was
pl aced into evidence after the district court had already ruled
upon Phillips' notion for summary judgnent. On appeal, we consi der
only the materials before the district court at the tine of its

ruling. N ssho-Iwai Am Corp. v. Kline, 845 F.2d 1300, 1307 (5th

Cir. 1988). The district court denied Seneca's notion to alter or
anend the judgnment on the basis of this evidence. W reviewthe

deni al of such a notion for abuse of discretion only. Schauss v.

Metals Depository Corp., 757 F.2d 649 (5th Gr. 1985). Seneca had

anpl e opportunity to cone forward with evidence supporting its
claimof a vice or defect and failed to do so. The district court
acted well withinits discretionin refusing to alter or anend the
judgnent on the basis of an unsworn letter froma person with no
recitation of his qualifications or any other indication of

expertise. See Duplantis v. Shell O fshore, Inc., 948 F.2d 187,




191 (expert letter not considered for summary judgnment purposes
where it is unsworn and fails to indicate expert's qualifications).

Even i f we consider Killingsworth's report, however, we would
still affirmsummary judgnent for Phillips. The relevant part of
the report states that "[t]he only possible deficiencies in the
coiled tubing systenis gate was [sic] the lack of caution tags
instructing users to have two people |ift the gate. However, the
| ack of caution tags was not the cause of this accident.” Such an
equi vocal statenent of possible defect coupled with a cl ear deni al
of causation cannot possibly create an issue of fact sufficient to
W t hst and summary j udgnent.

| V.

Seneca has also alleged liability under La. Cv. Code Art.
2322. In order to prove liability under Art. 2322, the plaintiff
must denonstrate that a building which the defendant owns has a
ruin caused by a vice in construction of a neglect of the owner

whi ch causes the plaintiff's damage. dsen v. Shell Q1 Co., 561

F.2d 1178 (5th Cr. 1977). Art. 2322 extends to appurtenances of
bui | di ngs. In determ ning whether the coil tubing unit was an
appurtenance of the oil platform the court considers how securely
the structure is attached to the building and the degree of

permanence intended. Harrison v. Exxon Corp., 824 F.2d 444 (5th

Cr. 1987).
The coiled tubing unit at issue here rested on skids and was
only tenporarily connected to the platformwhile it was in use. It

was i ntended to be noved by NPACT fromone platformto another as



needed. Therefore, the district court concluded that the unit was
not an appurtenance covered under Art. 2322.

Seneca argues that the large size of the coiled tubing unit
and the nunber of hours required to di sengage and nove it nake it
per manent enough to support Art. 2322 liability. We di sagree
None of the cases to which Seneca points apply Art. 2322 to an item
which is designed to be noved regularly. Al t hough the coiled
tubing unit is difficult to nove, it is clearly designed for
tenporary use on a platformand not as a pernmanent addition. The
district court correctly granted of summary judgnent on this claim

The judgnent of the district court is AFFI RMED



