UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 91-4387

MARI LYN VELLBORN, I ndividually and
as Admnistratrix of the Estate of
Bobby Wel | born, deceased,

Pl aintiff-Appellee
Cr oss- Appel | ant ,

VERSUS
SEARS, ROEBUCK & CO.,
Def endant - Appel | ant,
and
THE CHAMBERLAI N GROUP, | NC.,

Def endant - Appel | ant
Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

(August 21, 1992)
Bef ore BROAN, GARWOOD and EM LIO M GARZA, Circuit Judges.
EMLIOM GARZA, Crcuit Judge:

This diversity case is a products liability action involving
an automatic garage door opener nmanufactured by the Chanberl ain
G oup, Inc. (Chanberlain) and distributed by Sears, Roebuck & Co.
(Sears). Marilyn Wellborn (Well born) brought this action agai nst
Sears and Chanberlain after her son was killed as a result of the
garage door opener nmal functioning. W affirmin part and certify

the question))Does a decedent's cause of action under the Texas



Decepti ve Trade Practi ces-Consuner Protection Act survive under the
Texas Survival Statute))to the Texas Suprene Court.
I

In late 1986, Well born bought a Chanberl ain automatic garage
door opener from Sears. Wllborn's friend, Jerone Smth (Smth),
installed it in Wellborn's garage in April or May of 1987. Wile
installing the opener, Wllborn and Smth studied the owners'
manual ,! and then they performed the test outlined in that manual.
Testing the garage door opener, however, Wellborn and Smth used a
"two by four" instead of the one-inch obstacle described in the
owners' manual .2 Moreover, subsequent to installing the opener in
1987, Well born did not performthe annual test to determ ne whet her
any further adjustnents to the opener were necessary.

Vel | born often worked the night shift and, on those eveni ngs,
she left her fourteen-year-old son, Bobby, at hone wthout
supervi si on. During the evening of Novenmber 2, 1988, Wl |l born

t el ephoned Bobby at honme but he did not answer. She then tele-

. The manual contained the following rule in bold-faced
print:
The Safety Reverse SystemTest is inportant. . . . The garage
door nust reverse on contact with a one inch obstacle placed
on the fl oor. Failure to properly adjust the opener may
result in serious personal injury froma cl osing garage door.
Repeat the test at |east once a year and make any needed
adj ust nent s.
Record Excerpts, tab 7, at 3, Wellborn v. Sears, Roebuck & Co.
No. 91-4387 (5th CGr. filed August 15, 1991) ["Record Excerpts"].
Anot her rule advised: "Do not use force adjustnents to
conpensate for a binding or sticking garage door. Excessive force
will interfere with the proper operation of the safety reverse
system or damage the garage door." |d.

2 See supra note 1.



phoned Smth and, at her request, Smth went to the Well borns'
home. There, Smth found Bobby pinned underneath the garage door
with his skateboard next to his feet. Smth activated the
automati c garage door opener, and the garage door rose.

| nvestigating officers subsequently arrived at the Wl | borns'
and tested the garage door and the opener: They placed their hands
under the door about two feet fromthe ground, and found that the
garage door worked properly. Wen the officers tested the garage
door in the sane manner from about eight inches, however, the
garage door did not reverse. An expert |later determned that the
garage door did not reverse because of faulty installation. The
force adjustnents had been set to nmaxi mum and the length of the
door arm was too short.

I n Novenber of 1989, Well born brought this suit agai nst Sears
and Chanberlain.® At trial, the parties offered evidence as to how
the accident occurred. Wellborn testified that Bobby was aware of
the dangers of getting beneath garage doors and that Bobby knew
that the garage door opener was a piece of nmachinery designed to
raise and |ower the garage door. One of the Wellborns' ol der
nei ghbors testified that she had observed Bobby playing a "gane"
where he raced under the closing garage door. The investigating

of ficer and another expert agreed that the accident's probable

3 Vel | born asserted causes of action pursuant to the Texas
Deceptive Trade Practi ces-Consuner Protection Act, Tex. Bus. & Com
Code Ann. 8 17.41, et seq. (DTPA), strict liability, negligence,
the Texas Wongful Death Statute, Tex. Cv. Prac. & Rem Ann. 8§
71. 002 (West 1986), and the Texas Survival Statute, Tex. Cv. Prac.
& Rem Code Ann. 8§ 71.021 (West 1986).
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cause was Bobby's attenpt to race the closing door on his skate-
board.* The defendants' experts testified that the blunt traum to
Bobby' s forehead probably neant that Bobby hit his forehead on the
concrete driveway and was knocked unconsci ous and that the garage
door then struck Bobby's back, which restricted his ability to
breathe. According to Wellborn's experts, Bobby struggled to free
hi nmsel f, and remmi ned conscious for a mninmum of three to five
m nut es))possi bly as | ong as several hours. Bobby eventually | ost
consci ousness and di ed.

Followng trial, the jury, finding that Wellborn and Bobby
were not contributorily negligent, returned a verdict in favor of
Vel | born. The district court accepted the verdict and rendered
judgnent. Sears and Chanberl ain then noved for judgnment notwth-
standing the verdict, for anewtrial, for remttitur, and to alter
or anmend the judgnent. The district court denied the notion for
judgnent n.o.v., for a new trial, and to alter or anend the
judgnent. However, because Well born did not provide Chanberlain
Wth proper statutory notice, the district court granted the
defendants' notion for remttitur in part, thereby deleting the
addi tional DTPA additional damages awarded agai nst Chanberl ai n.

I

Thi s appeal raises the foll ow ng issues:

4 They testified that Bobby, who was wearing cleats,
probably lost his balance while skateboarding at the lip of the
garage door where there is a seamand a slight drop as the pavenent
changes froma rough to a snooth surface.
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(a) whether the evidence supports the jury's finding
t hat Bobby and Wel |l born were not contributorily redi e

(b) whether the district court correctly applied the
statute of limtations;

(c) whether Bobby is a consuner under the DTPA,

(d) whether a cause of action under the DTPA survives
to the consuner's estate;

(e) whether the jury's awards were excessive; and

(f) whether the DTPA's notice requirenent requires
actual notice to the defendant.

A

Sears and Chanberlain challenge the sufficiency of the
evidence to support the jury's finding that neither Bobby nor
Wl | born was contributorily negligent. They contend that Bobby's
and Well born's negligence caused the accident and that they were
therefore contributorily negligent. Wllborn, on the other hand,
contends that the jury's findings that she and Bobby were not
contributorily negligent are supported by the evidence.

Because the defendants failed to nove for a directed verdict
on this issue, we are foreclosed fromreview ng the sufficiency of
t he evi dence supporting the jury's findings that neither Bobby nor
VWl |l born was contributorily negligent. See Wlls v. H co |Indep
Sch. Dist., 736 F.2d 243, 249 (5th G r. 1984), cert. dism ssed, 473
US 901, 106 S. C. 11 (1985) ("This Court has held repeatedly
that the sufficiency of the evidence supporting jury findings is
normal Iy not reviewabl e on appeal unless the party seeking review
has made a notion for a directed verdict in the district court."),

citing Little v. Bankers Life & Casualty Co., 426 F.2d 509, 510
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(5th Gr. 1970) ("In this Grcuit it is well established that the
sufficiency of the evidence supporting . . . the jury's findingsis
not revi ewabl e on appeal unless the party seeking review has nade
a notion for a directed verdict in the trial court."); Quinn v.
Sout hwest Whod Products, Inc., 597 F.2d 1018, 1024 (5th Cr. 1979).
Where the noving party has failed "to preserve the issue of
sufficiency of the evidence for appellate review, our inquiry is
limted to whether there was any evidence to support the jury's
verdict, irrespective of its sufficiency, or whether plain error
was commtted . . . ." Hall v. Cown Zellerbach Corp., 715 F. 2d
983, 986 (5th Cr. 1983) (citations and quotations omtted); see
also Little, 426 F.2d at 511 ("Qur consideration is limted to
whet her plain error has been commtted which, if not noticed, woul d
result in a manifest mscarriage of justice.") (citations omtted).
We determ ne, therefore, whether there was any evi dence to support
the jury's findings that neither Bobby nor WIlIlborn was
contributorily negligent.

The record does contain evidence that Bobby and Wel | born were
not contributorily negligent. First, Wllborn and Smth read the
owners' manual, Smithinstalled it according to the directions, and
they both tested the reversal nmechanismwth a "two by four" to
ensure it was functioning properly. Second, Wellborn always used
t he garage door opener according to the directions in the owners
manual . Third, Well born testified that she had specifically warned

Bobby not to |eave any bicycles or other itens under the garage



door.®> Fourth, Bobby's and Wel |l born's conduct was not inconsi stent
with their knowl edge of the risks posed by the garage door opener.?®
The garage door opener was expressly represented and desi gned by
the defendants to reverse "if anything interferes wth door
travel".” The owners' manual did not state or could anyone have
inferred fromit that the garage door was less likely to reverse
after striking a playing child than it would after striking a one-
i nch obstacle. Bobby and Wl |l born had no know edge of the risks

actual ly posed by the garage door. W find, therefore, that there

5 Specifically, Wellborn testified as foll ows:

Q [Y]ou warned Bobby not to | eave any bicycles or other

itens under that door?

A Yes .

* * %

Q And you believe Bobby was nmature enough to understand

not to get under the door?

A That's right.

Q And you, | believe, believed Bobby was bri ght enough

not to play ganmes with the door or do things around the

door that would entail getting under it while it was

cl osi ng?

A Yes, | thought he was.
Record on Appeal, vol. 5, at 80, Wellborn v. Sears, Roebuck & Co.,
No. 91-4387 (5th Gr. filed June 12, 1991) ["Record on Appeal"].

6 For exanple, in a 1985 letter to Chamberlain, the
Consuner Product Safety Comm ssion warned: "The risk to youngsters
from autonmati c garage door openers nay be even nore treacherous
because so many parents are thensel ves whol |y unaware that they can
prove to be fatal "playthings.'" Supplenental Record Excerpts, tab
2, Wellborn v. Sears, Roebuck & Co., No. 91-4387 (5th Cr. filed
Sept. 30, 1991) ["Supplenental Record Excerpts”]. Wllborn also
testified that she believed the garage door would reverse when
sonet hing obstructed its path, and that she was unaware of the

possibility that the garage door could kill soneone.
! Suppl enental Record Excerpts, tab 1, at 19. The note
st at es:

Door STOPS in UP direction if anything interferes with
door travel. Door REVERSES in DOMN direction if anything
interferes with door travel (including binding or
unbal anced doors).
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is evidence to support the jury's findings that neither Bobby nor
Vel | born was contributorily negligent.
B

Def endants contend that Wellborn's DTPA action is barred by
the statute of limtations and, accordingly, there is no basis for
awar di ng DTPA additional damages and attorney fees. Def endant s
reason that, after they plead the statute of limtations as a
defense, Wellborn failed to neet her burden of pleading the
di scovery rule. Wel | born argues that she properly plead the
di scovery rul e® before the district court.

Cting Wods v. WlliamF. Mercer, Inc., 769 S.W2d 515, 518
(Tex. 1988), the defendants argue that, pursuant to Texas | aw,
Wl | born))as the party seeking to avail herself of the discovery
rul e))nust plead that rule in federal court.® While Texas | aw does
supply the applicable statute of limtations in this diversity

case, "federal |aw governs the pleading requirenents of a case in

8 Atwo-year statute of limtations governs actions brought
under the Texas DTPA. Tex. Bus. & Com Code Ann. 8§ 17.565 (West
1987) ("All actions . . . nust be comenced within two years after

the date on which the false, msleading, or deceptive act or
practice occurred . ."). The discovery rule under the DTPA
provi des, however, that suit may be brought "within tw years after
t he consuner discovered or in the exercise of reasonable diligence
shoul d have di scovered the occurrence of the fal se, m sleading, or
deceptive act or practice.”" |d.

o The Texas Suprenme Court has held that the plaintiff has
the burden in a DTPA case both to plead and to secure favorable
findings on her discovery rule theory: "A plaintiff seeking to
avail itself of the discovery rule nust . . . plead the rule .

[ and] nust al so bear the burden of proving and securing favorable
findings thereon." Wods v. WIlliamF. Mercer, Inc., 769 S . W2d
515, 518 (Tex. 1988); see also Dick Poe Mtors v. D ckey, 802
S.W2d 739 (Tex. App.))El Paso 1990, wit denied).
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federal court."” Sinpson v. Janes, 903 F.2d 372, 375 (5th Cr.
1990), citing J.M Blythe Mdtor Lines Corp. v. Blalock, 310 F.2d 77
(5th Gr. 1962). "Under Rule 8 of the Federal Rules of Gvil
Procedure, it is enough that the plaintiff plead sufficient facts
to put the defense on notice of the theories on which the conpl ai nt
is based." 1d.; see also Fed. R Gv. P. 8.

We find that Well born plead and produced sufficient facts to
put the defendants on notice of her reliance on the discovery rule.
The facts alleged in her conplaint and the evidence at trial
i ndi cates that Well born bought the garage door opener in |ate 1986
and, after reading the owners' manual, installedit in April or My
of 1987. Nothing that Well born saw or did during the installation
indicated to her that the door was not capable of reversing after
encountering an obstruction. Bobby was injured and died on
Novenber 2, 1988. Vel |l born filed suit on Novenber 30,
1989))approximately thirteen nonths follow ng Bobby's death.
Throughout the trial, there was testinony regarding the fact that,
prior to Bobby's accident, neither Wellborn nor Bobby was aware of
the possibility that the garage door could restrict an individual
and cause fatal injuries. Accordingly, we hold that the district
court properly found that Wel |l born's clains were not barred by the
statute of I|imtations because neither WlIlborn nor Bobby
di scovered, or should have di scovered, that the garage door opener

woul d not function properly until Novenber 2, 1988.

10 Wl I born testified that it was Bobby's death that nade
her realize that the garage door would not necessarily reverse.
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C

The defendants contend that, because Bobby neither sought nor
acqui red the garage door opener for purchase or |ease, Bobby does
not neet the DTPA's definition of "consuner".? | nstead, the
def endant s argue, Bobby was a "nere incidental user of the garage
door opener))he was not even licensed to drive [and therefore] he
could not use the garage door opener for its primry purpose.”
Appel l ants' Brief at 26, Wellborn v. Sears, Roebuck & Co., No. 91-
4387 (5th Gr. filed Aug. 15, 1991) (citation omtted)
["Appel l ants' Brief"]. W disagree.

The DTPA provides that a consuner is entitled to recover both
actual and additional damages plus attorney fees. See Tex. Bus. &
Com Code Ann. 8§ 17.50 (West 1987 and Supp. 1992). A "consuner" is
defined as one "who seeks or acquires by purchase or |ease .
any goods or services . . . ." |1d. § 17.45(4) (West 1987). The
Texas Suprene Court has liberally construed terns of the DITPA in
order to effectuate the Act's conprehensive application. See,
e.g., Kennedy v. Sale, 689 S.W2d 890, 892 (Tex. 1985), quoting
Caneron v. Terrell & Garrett, Inc., 618 S. W2d 535, 541 (Tex. 1981)
("The Act is designed to protect consuners fromany deceptive trade
practice made i n connection with the purchase or | ease of any goods
or services. To this end, we nust give the Act, under the rul e of
i beral construction, its nost conprehensive application possible

W t hout doing any violence to its terns.") (citation omtted).

1 The def endants concede that Wel | born is a consuner and 1S
entitled to mai ntain a DITPA acti on.
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Direct contractual privity between an individual and the
defendant is not a consideration in determning an individual's
status as a consuner under the DIPA. See Kennedy, 689 S.W2d at
892-93 (citation omtted). Standing as a consuner is established
interns of the individual's "relationship to the transaction, not
by a contractual relationship wwth the defendant.” Birchfield v.
Texar kana Mem Hosp., 747 S.W2d 361, 368 (Tex. 1987). Thus, one
may acquire goods or services that have been purchased by anot her
for the plaintiff's benefit.

I n Kennedy, the Texas Suprene Court expressly held that one
need not have been a purchaser in order to qualify for consuner
status under the DTPA. See Kennedy, 689 S. W2d at 892-93. Kennedy
hel d that an enpl oyee covered by group insurance purchased by his
enpl oyer was a consuner in that he acquired the benefits of the
services of the policy due to the coverage of the policy
provisions, irrespective of the fact that he did not actually
purchase the policy benefits from the agent. See id.
Subsequent|ly, the Texas Suprene Court extended consuner status to
a m nor who, through the efforts of her parents, acquired goods and
services fromthe defendants. See Birchfield, 747 S.W2d at 368.
Birchfield held that the mnor acquired goods and services,
"regardl ess of the fact that she obviously did not contract for
them" |Id. at 368 (Citing Flenniken v. Longview Bank & Trust Co.,
661 S.W2d 705, 707 (Tex. 1983) for the proposition that "A

plaintiff establishes her standing as a consuner in ternms of her
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relationship to a transaction, not by a contractual relationship
with the defendant.").

Al t hough Bobby did not enter into a contractual relationship
wth the defendants, he acquired the garage door opener and the
benefits it provided. Wllborn did not purchase the garage door
opener specifically for Bobby's benefit; neverthel ess, Bobby |ived
with Well born and regularly used the garage door opener until the
time of his death. Wellborn testified that one of the reasons that
she bought the garage door opener was to provide additional
security for Bobby on the nights that Bobby was hone by hinself.
| ndeed, Wellborn had instructed Bobby to |ock the house up at
ni ght. Because Bobby acquired the garage door opener when it was
purchased for his benefit, installed in his hone, and used by him
we hold that, under the facts of this case, Bobby is a consuner.

D

Havi ng determ ned that Bobby is a consuner under the DTPA we
now exam ne the question whether a cause of action under the DTPA
survives a consuner's death.

Three Texas courts of appeals have addressed the question
whet her a cause of action under the DTPA survives to the estate of
a consuner. One court of appeals has ruled against the
survivability of a cause of action under the DITPA. See First Nat'l
Bank v. Hackworth, 673 S.W2d 218, 220-21 (Tex. App.--San Antonio
1984, no wit) (en banc) (ruling that a cause of action under the
DTPA to recover treble damages and attorney fees does not survive

a consuner's death). However, two courts of appeals have
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determned that a cause of action under the DIPA survives a
consuner's deat h. See Thomes v. Porter, 761 S.W2d 592, 594-45
(Tex. App.--Fort Worth 1988, no wit) (holding that cause of action
under the DTPA, exenplary damages based on the DITPA, and attorney
fees under the DTPA all survive consuner's death and nay be
recovered by the estate of deceased consuner); Mhan Vol kswagen,
Inc. v. Hall, 648 S.W2d 324, 333 (Tex. App.--Houston [1st D st.]
1982, wit ref'dn.r.e.) ("W hold that the decedent occupied the
status of a "consuner' within the neaning of the Act, . . . and
t hat her cause of action under the Act survived to her heirs and
the legal representatives of her estate."), aff'd on reh'g, 648
S.W2d 334 (Texas App.--Houston [1st Dist.] 1982) (reaffirmng this
holding). Hall, 648 S.W2d at 334 reaffirmng this holding). The
Texas Suprene Court, however, has yet to rule on this issue.
| ndeed, in 1984, in Shell Gl Co. v. Chapman, 682 S.W2d 257 (Tex.
1984), the Texas Suprene Court expressly "reserve[d] to anot her day
di scussion of survival of DTPA damages."” 1d. at 259.

The question of the survivability of a cause of action under
the DITPA is an inportant question of Texas law which 1is
determ native of an issue in this appeal. Because there is no
controlling precedent, we certify this question to the Suprene

Court of Texas.
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The jury awarded Wellborn $1,002,836 as admnistratrix of
Bobby's estate!? and $1,275,000 for her pecuniary |oss, |oss of
conpani onship and society, and nental anguish.®® Follow ng the
jury's verdict, the defendants noved to remt the actual danages
awar ded, and the district court denied that notion. The defendants
contend on appeal that the jury's awards to Well born are excessive
and that this court should remt the jury awards or, in the
alternative, remand for a new trial

This court wll not reverse a jury verdict as excessive
"except on the strongest of show ngs." Cal darera v. Eastern
Airlines, Inc., 705 F.2d 778, 784 (5th Cr. 1983) (citation and
quotation omtted). Indeed, we will not disturb the jury's award
unless we find it to be "entirely disproportionate to the injury
sustained." 1d.; see also Wakefield v. United States, 765 F. 2d 55,
59 (5th Gr. 1985). A jury's award is disproportionate to the
injury sustained if it is so large that it shocks the judicial
conscience or it indicates passion, prejudice, corruption, bias, or
anot her i nproper notive. See Caldarera, 705 F.2d at 784; see al so
Pope v. Rollins Protective Servs. Co., 703 F.2d 197, 207 (5th G
1983) (This court "will not reverse the jury's verdict unless the
award is so large that it shows passion or prejudice or shocks the

judicial conscience."). If we determne that a remttitur is

12 This award consists of $2,836 in funeral and buri al
expenses and $1, 000, 000 for Bobby's conscious nental anguish and
pai n and suffering.

13 The jury awarded Well born $50, 000 for pecuniary | oss,
$612, 500 for |oss of conpanionship and society and $612,500 for
ment al angui sh.
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appropriate, we decide the anobunt of the remttitur in accordance
with the "maxi mum recovery rul e"))which mandates that the jury's
verdi ct be "reduced to the maxi num anmount the jury could properly
have awarded." Cal darera, 705 F.2d at 784.

(1)

Chal l enging the jury's $1, 000, 000 award for consci ous pain and
suffering experienced prior to Bobby's death, the defendants
contend that the evidence establishes that Bobby was not consci ous
after he fell from his skateboard. Wellborn, however, contends
that the record shows that Bobby was consci ous before he di ed and,
therefore, recovery for Bobby's pain and suffering should be
al | owed.

Texas | aw provides that damages for pain and suffering are
recoverable only if the person was aware or conscious after the
accident. See Southern Pac. Transp. Co. v. Luna, 730 S.W2d 36, 38
(Tex. App.--Corpus Christi 1987, no wit) ("In Texas, only pain
consciously suffered and experienced is conpensable."), citing
Burrous v. Knotts, 482 S.W2d 358 (Tex. G v. App.--Tyler 1972, no
writ); Sharpe v. Miuinoz, 256 S. W 2d 890 (Tex. Cv. App.--San Antonio
1953, wit ref'dn.r.e.). Cf. Levinge Corp. v. Ledezma, 752 S. W 2d
641, 645 (Tex. App.--Houston [1st Dist.] 1988, no wit) ("Damages
for pain and suffering during unconsci ousness are not all owable."),
citing Canales v. Bank of Cal., 316 S.W2d 314, 318 (Tex. Cv.
App. --Eastland 1958, wit ref'd n.r.e.); see also Guznman v.
Guaj ardo, 761 S. W 2d 506, 512 (Tex. App.--Corpus Christi 1988, wit

deni ed) ($600,000 award upheld where decedent "consciously felt
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severe pain for at least fifteen mnutes after being struck");
M ssouri Pac. R R v. Lane, 720 S.W2d 830, 833 (Tex. App.--
Texar kana 1986, no wit) ($19,500 award upheld for pain and
suffering due to terror and angui sh decedent suffered for six to
ei ght seconds); Qulf State Uil. Co. v. Reed, 659 S.W2d 849, 855
(Tex. App.--Houston [14th Dist.] 1983, wit ref'd n.r.e.).

The parties have presented conflicting evidence as to whet her
Bobby was conscious after he was struck by the garage door. The
def endants argue that the evidence establishes that Bobby | ost his
bal ance while on his skateboard, which caused himto fall face
down, suffer a contusion on his forehead, and |ose consciousness
bef ore the garage door descended on his back.* Wellborn points to
evi dence which shows that Bobby was conscious after he fell from
his skateboard and was struck by the garage door. Vel | born's
expert testified that he thought that Bobby was conscious for
approximately three to five mnutes after the fall.'¥™ The coroner,
who arrived at the Wellborns' and pronounced Bobby dead, recorded
on Bobby's death certificate that Bobby had been alive for

approximately thirty mnutes following the accident.!® Even the

14 See Record on Appeal, vol. 8, at 206-07, 232-33.
15 See Record on Appeal, vol. 8, at 76, 103-04.

16 The coroner testified:
| put down on the death certificate that he had been
alive about 30 mnutes. How long he was alive, | don't

know, but he had))he had apparently vomted and he had
apparentl y))l renenber))l have sone notes, and it has
“mucous on his face.' | got the inpression that he
had))stuff had run out of his nose and nmouth. And there
was a, for want of a better word, there was a wal |l ow ng
where he had lain, or laid, . . . That indicated to ne
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def endant s' pat hol ogi st conceded that, if Bobby was consci ous under
the garage door, it could have possibly taken several hours for
Bobby to die.! W find that the evidence is sufficient to support
the jury's $1, 000,000 award for the conscious pain and suffering
Bobby experienced prior to his death.

(2)

Next, the defendants nake a gl obal challenge to the jury award
for Well born's pecuniary |oss, |oss of conpanionship and society,
and nental anguish, contending that the jury's awards can only be
expl ai ned by passion or prejudice.

In wongful death cases, Texas |aw provides for the recovery
of damages for nental angui sh and | oss of society and conpani onship
and, in awarding such damages, the jury "may consider (1) the
rel ati onshi p between husband and wife, or a parent and child; (2)
the living arrangenents of the parties; (3) any absence of the
deceased fromthe beneficiary for extended periods; (4) the harnony
of famly relations; and (5 comon interests and activities."
Moore v. Lillebo, 722 S.W2d 683, 688 (Tex. 1986); see al so Guznman,
761 S.W2d at 510, citing More, supra. Awards for nental anguish

shoul d conpensate for the "enotional pain, tornent, and suffering"

t hat he had gotten caught, had perhaps gotten excited, he
had t hrown up, exuded sonething fromhis nose, and in the
process of being stuck, and | would presune it))

don't))l don't know what to assign it to, but he got so
excited by the fact perhaps that he couldn't get out,
that's sone speculation to that, is that he wal | owed back
and forth and nmade this big wall ow of wet material that
cane out of his nouth and nose on the ground.

Record on Appeal, vol. 9, at 93-94.

17 See Record on Appeal, vol. 8, at 244.
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experienced due to the death of a famly nenber. See Myore, 772
S.W2d at 688; Lane, 720 at 833 (Texas allows for "a recovery for
termnation of the parent-child relationship and the resulting
mental anguish . . . .") (citations omtted).

The evidence is sufficient to support the jury's award for
VWl |l born's |oss of conpanionship and society and for nental
angui sh. Since her divorce in 1979, Wl |l born has acted as Bobby's
sol e caretaker. Bobby and his nother had a very close rel ationship
and took part in nmany activities: the evidence indicates that they
fished, rode horses and shot firearns together. At trial, Wellborn
descri bed Bobby as a thoughtful child and she i ntroduced nmany cards
and letters Bobby had witten to show his thoughtful ness.

The record establishes that Bobby's death had a profound
i npact on Wellborn. Follow ng Bobby's death, Wellborn initially
m ssed sone tinme fromwork, and when she was at work she had a hard
tinme. At first, she couldn't sleep at all, and her doctor
prescribed nedication for her. The record al so shows that Wl | born
attended group therapy sessions follow ng Bobby's death. The
evidence al so reveals that Wellborn was still affected by Bobby's
death nore than two years after the accident. For exanple, at the
time of trial, Wellborn periodically mssed tine fromwork. And,
Vel | born keeps Bobby's roomvirtually the sane as it was before his
death. Wellborn visits Bobby's grave al nost daily and pl aces paper
flowers on his grave that she nade. The record reflects that Bobby
and Wl | born had a very close rel ationship and that Bobby's death

was especially difficult for Wellborn. W find that the evidence
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is sufficient to support the jury's $1, 225,000 award to Wl | born
for her nmental anguish and |oss of society and conpani onship.

The evidence is also sufficient to support the jury's $50, 000
award for Wellborn's pecuniary | oss. Wel | born offered evidence
t hat Bobby regul arly wor ked around the house, fed and cared for the
farmanimal s.® See General Mtors v. Gizzle, 642 S.W2d 837, 843
(Tex. App.--Waco 1982, wit dismssed) (In the wongful death
action of a mnor child, "[d]amges awarded survivi ng parent
must be based on the pecuni ary val ue of the mnor child's services
until he reaches majority and such suns as m ght reasonably be
expected as contributions after the child reaches majority, m nus
the cost and expense of the child' s care, support, education, and
mai nt enance.") (citation omtted). W find that the evidence is
also sufficient to allow Wellborn's recovery for her pecuniary
| oss.

F

I n her cross-appeal, Wellborn challenges the district court's
conclusion that she is not entitled to the additional damages the
jury awarded against Chanberlain because she did not give
Chanber | ai n proper pre-suit notice.

The DTPA requires that a plaintiff serve the defendant with a

demand letter as a prerequisite to filing suit. See Tex. Bus. &

18 For exanpl e, Wel | born produced evi dence that Bobby hel ped
with washing the dishes and he left little nessages for Well born
expl ai ni ng that he had done the chores that Wl |l born had asked him
to do. See Record on Appeal, vol. 5, at 61. Responding to a
question as to the type of chores Bobby would do, Wellborn
testified that Bobby would "take out the trash or, you know, feed
the horse and the dogs and stuff like that." 1d. at 50.
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Com Code Ann. 8 17.505(a) (West 1987 and Supp. 1992); see also
Autonobile Ins. Co. of Hartford v. Davila, 805 S.W2d 897, 901-02
(Tex. App.--Corpus Christi 1991, wit denied). "This notice nust
advi se the person of the consuner's specific conplaint and the
anount of actual danmages and expenses, including attorney's fees,
i f any, reasonably incurred by the consuner in asserting the claim
agai nst the defendant." Davila, 805 S.W2d at 901-02, citing Tex.
Bus. & Com Code Ann. 8 17.505(a). It was therefore Wellborn's
burden to provide Chanberlain with proper witten notice as a
prerequi site to recovering addi ti onal damages agai nst Chanber| ai n.
On August 2, 1989, Wellborn forwarded a notice letter to
Sears. Approximately two weeks | ater, Wellborn's counsel received
a copy of a Sears' letter to Chanberlain. 1In this letter, Sears
forwarded Wellborn's claim to Chanberlain and requested that
Chanber | ain advise Wellborn of its position regarding the claim
Counsel for both defendants subsequently inforned WeIlIlborn's
counsel that he was representing both defendants on Wellborn's
claim and that all correspondence should be sent to him
VWl |l born's notice letter to Sears did not informChanberlain of any
conpl aint that Wel |l born had agai nst Chanberlain. It was addressed
to and nmade conplaints against "Sears Roebuck & Co." \Wellborn
conpl ai ned of alleged "fal se, m sleading and deceptive acts and a
course of conduct by Sears in violation of the DTPA." Suppl enent al
Record Excerpts, tab 3. Wl Il born conpl ai ned that Sears represented
and warranted that the garage door opener was safe and efficient,

and that Sears was aware of the defect but failed to correct or
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warn consuners about the product. Wellborn's DTPA notice letter to
Sears did not nention Chanberlain or any conduct by Chanberl ain.
We find that Wel | born failed to provide Chanberlain the statutorily
prescribed witten notice. See Davila, 805 S.W2d at 901-02.
Therefore, we affirmthe district court's deletion of additional
damages agai nst Chanber| ai n.

1]

For the foregoing reasons, we AFFIRM the district court's
judgnent in its entirety except we CERTIFY the foll ow ng question
to the Texas Suprene Court))Does a decedent's cause of action under
t he Texas Deceptive Trade Practi ces-Consuner Protection Act survive

under the Texas Survival Statute?
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