UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 91-4542

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JAVES GLENN THOVAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas

( Septenber 16, 1992)

Bef ore VAN GRAAFEI LAND, © KING and EMLIO M GARZA, Circuit
Judges.

EMLIOM GARZA, Crcuit Judge:

Def endant, Janmes d enn Thomas, was convicted of fourteen
counts of illegal activities involving the alteration of notor
vehicle identification nunbers, in violation of 18 U S.C. 8§ 511-
12, 2321-22. The district court sentenced Thomas to 51 nonths on
each count. Thonmas appeals his conviction and sentence on the
grounds that the district court inproperly admtted illegally

sei zed evidence and erred in sentencing him W affirm

" Senior Circuit Judge of the Second Circuit, sitting by
desi gnation



I

As part of the Texas Departnent of Public Safety's ("DPS")
pi |l ot program of docunenting sal vage vehicles not economcally
feasible to rebuild,! investigator diff Babbitt, a DPS agent,
tracked a sal vage vehicle to Thonmas's auto sal vage busi ness.
Babbitt conducted an inventory inspection, pursuant to Tex. Rev.
Civ. Stat. Ann. art. 6687-2(e) (West 1992).2 During this
i nspection, Babbitt seized a vehicle and VIN pl ates, which
provided himwith the necessary information to secure a search
warrant for Thomas's residence. Acting pursuant to the search
warrant, Babbitt seized VIN plates found in Thomas's briefcase at
his hone.

Thomas was convicted of fourteen counts of trafficking in

motor vehicles with falsified identification nunbers, see 18

! The purpose of the programis to uncover illegal "sal vage
swtch" or "vehicle identification nunber ("VIN') swtch"
operations. Each VINis a unique nunber that identifies only one
vehicle. Under a salvage or VIN swtch schene, the VIN fromthe
salvage is swtched to a stolen car, which is then sold under the
gui se of rebuilt salvage. Record on Appeal, vol. 3, at 242, 252-
53.

2 Article 6687-2(e) provides:

An aut onobi | e sal vage deal er shall keep all records
required to be kept by this article for one year after
the date of sale or disposal of the item and he shal
all ow an i nspection of the records by a peace officer
at any reasonable tine. A peace officer may inspect
the inventory on the prem ses of the autonobile sal vage
deal er at any reasonable tine in order to verify,

check, or audit the records. An autonobile sal vage
deal er or an enpl oyee of the dealer shall allow and
shall not interfere with a full and conplete inspection
by a peace officer of the inventory, prem ses, and
inventory records of the dealer.
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U S C 88 2321-22, and of altering and falsifying vehicle
identification nunbers. See 18 U. S.C. 88 511-12. The district
court sentenced Thonmas to 51 nonths on each count. Thonas
chal | enges his conviction and sentence, contending that: (a) the
warrant| ess search of his business did not fall under an
exception to the warrant requirenent; (b) the search warrant for
hi s resi dence was not supported by probable cause; and (c) the

trial judge erred in calculating his sentence.

I

A
Adm ni strative searches of sal vage yards are generally held to
be exceptions to the warrant requirenent of the Fourth Anmendnent
because of "the inportant state interest in adm nistrative schenes
designed to regul ate t he vehi cl e-di smantli ng or aut onobi |l e-j unkyard
i ndustry." New York v. Burger, 482 U. S. 691, 698, 107 S. . 2636,
2641-42, 96 L. Ed. 2d 601 (1987). One of the requirenents of a
valid adm ni strative schene is the "certainty and regularity of its
application.” 482 U S. at 703, 107 S. . at 2644 (quoting Donovan
v. Dewey, 452 U. S. 594, 603, 101 S. . 2534, 2540, 69 L. Ed. 2d
262 (1981)). Thomas does not question the validity of the Texas
schene aut horizing the search of his business. See Tex. Rev. Cv.
Stat. Ann. art. 6687-2(e). Instead, he argues that the particul ar
adm ni strative search of his sal vage business violated the Fourth
Amendnent because it was not part of a schene of periodic and

frequent inspections, but rather was targeted at gathering



informati on concerning specific vehicles. This argunent 1is
meritless.

Adm ni strative searches conducted pursuant to valid statutory
schenes do not violate the Constitution sinply because of the
exi stence of a specific suspicion of wongdoing. In United States
v. Villanonte-Marquez, 462 U.S. 579, 103 S. &. 2573, 77 L. Ed. 2d
22 (1983), the defendants argued that custons officials could not
rely on a statute authorizing adm nistrative searches of vessels,
because the officials were followng an informant's tip that a
vessel was carrying marijuana. The Court rejected this argunent
because it saw "little logic in sanctioning such exam nations of
ordi nary, unsuspect vessels but forbidding them in the case of
suspected smuggl ers." Vill anont e- Marquez, 462 U. S. at 584 n. 3, 103
S. CG. at 2577 n.3 (quoting United States v. Arra, 630 F.2d 836,
846 (1st Cir. 1980)); see United States v. Nechy, 827 F.2d 1161,
1167 (7th Gr. 1987) ("[I]t does rather turn the Fourth Anendnent
on its head to conpl ain about not the dearth but the plethora of
grounds" of suspicion.).

Thomas also clains that Babbitt could not legally seize the
vehicle and VIN plates from his busi ness because Babbitt did not
know at the time of the search that the vehicle was stolen.
Seizure i s appropriate where the governnent agent is lawfully on a
defendant's property, and has probable cause to associate goods
wth crimnal activity. See Texas v. Brown, 460 U. S. 730, 739, 103
S. . 1535, 1542, 75 L. Ed. 2d 502 (1983) ("[Qur decisions have

cone to reflect the rule that if, while lawfully engaged in an

-4-



activity in a particular place, police officers perceive a
suspicious object, they may seize it imediately."). Babbi tt
observed the tell-tale signs of a salvage switch in progress when
he conducted his inventory i nspection.® This provided Babbitt with
probable cause to associate the seized goods wth crimnal
activity. Because Babbitt was | awfully on defendant's property for
an adm ni strative inspection, the seizure of the vehicle and VIN

pl ates was vali d.

3 For exanple, Babbitt observed on several vehicles: (1)
vice marks indicating forced entry; (2) VIN plates that had been
burned and repainted; and (3) engine and transm ssion nunbers
t hat had been ground and restanped. See Record on Appeal, vol.
3, at 289-345.
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Thomas further contends that the affidavit® in support of the
search warrant for his hone | acked probabl e cause because: (a) the
affidavit did not expressly include a statenent of tineliness; and
(b) the affidavit did not establish a nexus between defendant's
home and the instrunentalities of the offense. I n considering
t hese i ssues, "this court isnot limtedtothe "clearly erroneous
standard and nmay nake an i ndependent review of the sufficiency of
an affidavit." Hale v. Fish, 899 F.2d 390, 398-99 (5th Gr. 1990).

The "totality of the circunstances" test governs whether a search

4 The affidavit reads, in relevant part:

Affiant is currently involved in an investigation of an
organi zed and sophisticated theft ring. This theft
ring involves the theft of and the alteration of notor
vehicles. In this investigation Affiant has good
reason to believe and does believe that Janes G enn
Thomas herei nafter styled defendant, is altering stolen
nmotor vehicles to conceal the identity. These
alterations include the grinding and re-stanpi ng of
certain confidential vehicle identification nunbers.
The dies used in re-stanping of certain confidential
vehicle identification nunbers are used in furtherance
of the offense of theft and therefore, these dies are
crimnal instrunments . . . . Affiant has good reason to
bel i eve and does believe that these crim nal
instrunments are being conceal ed by the defendant at his
shop or residence . . . . Affiant's belief is based on
the fact that numerous vehicles have been seized that
were sold by the defendant. These vehicles were
altered and nost have been identified as stolen. These
alterations were extensive and required nunmerous tools
and speci alized equi pnent |eading Affiant to believe
the work to be done in the defendant's shop. . . .
Therefore, the dies and other crimnal instrunents,
used in furtherance of the offense of theft; are
believed to be concealed at the residence as well as
the shop. Affiant request [sic] the issuance of this
search warrant in accordance of [sic] CCP Article

18. 02.

Governnent Exhibit Z, included in Brief for Thomas, Appendix A
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warrant i s supported by probable cause. See lllinois v. Gates, 462
UusS 213, 103 S. &. 2317, 76 L. Ed. 2d 527 (1983). Under Gates,
"the duty of a reviewing court is sinply to ensure that the
magi strate had a "substantial basis for . . . conclud[ing]' that
probabl e cause existed." 462 U S at 238-39, 103 S. C. at 2332
(quoting Jones v. United States, 362 U S. 257, 271, 80 S. . 725,
736, 4 L. Ed. 2d 697 (1960)).

While Babbitt's affidavit failed to nention any dates
connecting the suspected crine to the defendant, we do not find
this oversight to be fatal. Babbitt's affidavit included the
foll ow ng avernents: (a) that he was "currently involved in an
i nvestigation" of an organi zed theft ring involving the alteration
of VINs; (b) that he believed that Thomas was "altering stolen
nmot or vehicles" to conceal their identities; (c) that he believed
that "crimnal instrunents [used in furthering these crines] are
bei ng concealed by the defendant at his shop or residence"; (d)
that these crimnal instrunents "are believed to be conceal ed at
the residence as well as the shop;" and (e) that his belief "is
based on the fact that nunerous vehicl es have been sei zed that were
sol d by defendant."” Brief for Thomas, Appendix A Al of these
statenents are in the present tense, and descri be ongoi ng crim nal
activity.

Thomas does not allege that the facts recited in the affidavit
were stale, nor is there any indication that the information in the
affidavit was untinely. Moreover, the affidavit does not suggest

t hat Babbitt purposely avoided using dates in order to use stale
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information to his advantage. See Brief for Thomas, Appendi x A
| ndeed, the nost that can be said is that Babbitt sinply forgot to
put specific dates in his affidavit. Based on these circunstances,
we cannot say that the issuing magistrate did not have a
substantial basis for finding that probable cause existed. See
United States v. Smth, 783 F.2d 648, 652 (6th G r. 1986) (hol ding
that where the affiant stated that he had reason to believe
marijuana "is now' on defendant's prem ses, and there was no
i ndication that the affidavit contai ned stale information, that the
affidavit established probable cause). Thus, we find that
Babbitt's affidavit, though far from perfect, net its probable
cause requirenent.?’

Thomas al so contends that the affidavit failed to establish a
nexus between the crimnal activity and defendant's hone. Thi s
nexus "may be established "through nornmal inferences as to where
the articles sought woul d be located.'" United States v. Pace, 955
F.2d 270, 277 (5th G r. 1992) (quoting United States v. Freeman
685 F.2d 942, 949 (5th Cr. 1982)). During the inspection of
Thomas' s sal vage busi ness, Babbitt found and seized VIN plates and

one vehicle, but did not find the dies used to restanp VINs. Since

> W recogni ze those cases holding that an affidavit's use
of the present tense should not be approved as a sufficient neans
of conveying tineliness. See, e.g., Dxon v. State of Florida,
403 F. 2d 49, 51 (5th Gr. 1968); Rosencranz v. United States, 356
F.2d 310, 315-18 (1st Gr. 1966). However, we have not found any
cases after Gates, holding that an affidavit automatically fails
to neet its probabl e cause requirenent because of the absence of
dates. Thus, under the "totality of the circunstances" we
conclude that Babbitt's affidavit established probable cause to
i ssue the warrant.
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t hese crimnal instrunents were not found at Thomas's busi ness, the
expectation of finding the dies at Thomas's hone was a reasonabl e
i nference supporting a determ nation of probable cause. See Pace,
955 F. 2d at 277 ("The expectation of finding evidence of the crine
at the suspect's hone, given that such evidence was not found at
the scene of the illegal activity, was a reasonabl e i nference which
supported the magistrate's determnation of probable cause to
search the residence."). Therefore, we find that Babbitt's
affidavit did establish a nexus between the crimnal activity and
Thomas' s hone.

Thomas further asserts that the seizure of VIN plates froma
briefcase in his hone exceeded the scope of the warrant. He
specifically contends that since the affidavit did not explicitly
describe these plates as itens to be seized, they should have been
considered inadm ssible at trial. Wile the affidavit does not
explicitly nention VIN plates, the warrant authorizes the seizure
of "dies and other crimnal instrunents, used in furtherance of the
of fense." Brief for Thonmas, Appendi x A (enphasis added). The VIN
pl ates found in defendant's hone were clearly instrunents used in
furthering defendant's schene of altering VINs. Further, the dies
whi ch the DPS were searching for were no | onger than two-and-a-hal f
i nches | ong and approxi mately a quarter-inch square. See Record on
Appeal, vol. 3, at 330-31 (direct examnation of Ciff Babbitt).
Because it was reasonable to believe that Thomas's briefcase could
contain the dies, the search of the briefcase did not exceed the

scope of the warrant. See United States v. Gwa, 831 F.2d 538,
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543-44 (5th Gr. 1987) (" [Alny container situated wthin
residential premses which is the subject of a validly-issued
warrant may be searched if it is reasonable to believe that the
container could conceal itens of the kind portrayed in the
warrant.'") (quoting United States v. Gay, 814 F.2d 49, 51 (1st
Cir. 1987)).

C

The remaining issues before this court involve Thonas's
sent ence. Thomas argues that the district court erred in
calculating his crimnal history score. |In particular, he asserts
that his previous sentence for theft in state court shoul d not have
been considered a "prior sentence" for purposes of applying
US SG 88 4A1.1 and 4Al1.2.° W review a district court's
application of the sentencing guidelines to the facts for clear
error. See United States v. Shano, 955 F.2d 291, 294 (5th Cr.),
cert. dismssed, 112 S. . 1520 (1992).

Under U.S.S.G 8§ 4Al.1(a), a court may "add three points for
each prior sentence of inprisonnent exceeding one year." The
guidelines define "prior sentence" as "any sentence previously
inposed . . . for conduct not part of the instant offense.”
US S G 8§ 4A1.2(a)(1). Thomas argues that his state sentence for
theft was not a "prior sentence" because it involved conduct which

was part of his instant federal offense for altering VINs.

6 See United States Sentencing Conm ssion, Quidelines Manual
(Nov. 1991).
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The interpretation of "conduct not part of the instant
offense" is a matter of first inpression in this circuit. Wile
Thomas argues that the critical inquiry here shoul d be whet her the
prior and instant offense are related, other courts do not agree.
See United States v. Walling, 936 F.2d 469, 471 (10th Gr. 1991)
("The question of "related cases' referred to in § 4Al.2(a)(2),
applies to the relationship between prior sentences, not to the
rel ati onship between prior sentences and the present offense.");
United States v. Garcia, 909 F.2d 389, 392 (9th Gr. 1990) ("There
is noindication that the cormentary [defining "rel ated cases'] was
intended to define the words "“conduct not a part of the instant
offense' in sec. 4Al.2(a)(1)."). We believe the critical inquiry
is whether the prior conduct constitutes a "severable, distinct
of fense" from the offense of conviction. United States v.
Bl unberg, 961 F.2d 787, 792 (8th Cr. 1992); see United States v.
Beddow, 957 F.2d 1330, 1338 (6th Cr. 1992).

Thomas' s argunent rests solely on his assertion that sone of
t he vehicles involved in his state conviction for theft, were al so
involved in his instant federal conviction for altering VINs. W
do not agree. Though sonme of the vehicles that were part of
Thomas's state indictnments were involved in his investigation for
the instant federal offense, none of the vehicles were nmade part of
Thomas's indictment and conviction in the district court.’” Thus,

because Thomas's convictions for theft and altering VINs involve

" See Record on Appeal, vol. 6, at 16-17 (cross-exam nation
of iff Babbitt).
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di stinct offenses wth different elenents, and the convictions for
each offense involve different vehicles, this court finds no error
inthe district court's application of section 4Al1.2(a)(1).

Thomas further maintains that the district court erred in
cal cul ating his base offense | evel by considering | oss, rather than
retail value, in applying and interpreting U S S.G 88 2B6.1 and
2F1. 1. W review the district court's interpretation of the
sent enci ng gui deli nes de novo. See United States v. Singleton, 946
F.2d 23, 24 (5th Gir. 1991), cert. denied, 112 S. Ct. 1231 (1992).

This issue arises out of the difference between retail value
and | oss, as used by the guidelines in calculating base offense
| evel s. According to section 2B6.1, a district court may increase
a defendant's offense | evel by the correspondi ng nunber of |evels
fromthe table in section 2F1.1, if the retail value of the notor
vehi cl es exceeded $2, 000. However, the table in section 2F1.1
provides that if "the | oss exceeded $2,000, increase the offense
| evel " according to the anount of | oss.

Thomas argues that the district court shoul d have used retai
value, rather than loss, in applying section 2B6.1 to section
2F1.1. W do not agree. Section 2B6.1 of the guidelines clearly
directs a district court, upon finding that the retail value
exceeded $2,000, to use the ampunt of loss in applying the |oss
table in section 2F1. 1. Nowhere in sections 2B6.1 or 2Fl1.1, or
their Comentary, does it nention using only retail value in

applying the loss table in section 2F1.1. Therefore, we find no
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error in the district court's consideration of loss in applying
section 2B6.1 to section 2F1.1.8

Thomas al so argues that the district court erred in arriving
at an estimation of |oss, by considering the incidental costs
i ncurred by i nsurance conpanies, victins, and i nnocent purchasers.
We review for clear error, as the issue before the court involves
the application of the guidelines to the facts. See Shano, 955
F.2d at 294.

The Commentary to section 2Bl.1 defines loss as being the
mar ket value of the property taken. However, only where
ascertaining market value is inpractical, may a court neasure | oss
in sone other way.® After reviewing the record, we find that the
retail value of the vehicles involved was neither difficult to
ascertain or inadequate to neasure harmto the victim Babbi tt
testified, wthout objection, that the average cost for each

vehicle "would probably be sonewhere in the neighborhood of

8 Qur decision in United States v. Patterson, 962 F.2d 409
(5th Gr. 1992), is not inapposite. There, we upheld the
district court's use of retail value in applying section 2F1.1
ld. at 413-14. However, in applying this section, |oss
ordinarily is equated with retail value, unless the nmarket val ue
is difficult to ascertain or inadequate to neasure harmto the
victim See U S S.G 8§ 2F1.1, comment. (n.7) (cross-referencing
to definition of loss in section 2Bl1.1).

® The Commentary to section 2Bl1.1 defines | oss as:

[ T] he val ue of the property taken, damaged, or
destroyed. Odinarily, when property is taken or
destroyed the loss is the fair nmarket value of the
particul ar property at issue. Were the market val ue
is difficult to ascertain or inadequate to neasure the
harmto the victim the court may neasure | oss in sone
ot her way, such as reasonabl e replacenent cost to the
victim
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$20,000." See Record on Appeal, vol. 6, at 16 (cross-exam nation
of Aiff Babbitt). Both parties accept this $20,000 figure as a
reasonabl e approxi mati on of the retail value of each vehicle. See
Brief for Thomas at 19-20; Brief for United States at 29. Since
retail value was a practical neasure of loss, we find that the
district court clearly erred by considering incidental costs before
retail value

The governnent, however, argues that because 30 cars were
invol ved at $20,000 each (30 x $20,000 = $600,000), Thomas's
argunent is noot since his sentence was based on a finding that
total loss fell between $350,000 and $500,000. See Presentence
Report ("PSR') at 3; Record on Appeal, vol. 6, at 18. Accordingly,
the governnent contends that even if the district court erred in
estimating | oss, defendant suffered no harm W agree, and find a
remand unwarranted. See WIllians v. United States, = US|
112 S. C. 1112, 1120-21, 117 L. Ed. 2d 341 (1992) ("[A] renand is
[in]appropriate . . . [where] the review ng court concl udes, on the
record as a whole, that the error was harmless.").

A district court nust consider a defendant's relevant conduct
in calculating a base offense level . U S.S.G § 1B1.3. Babbitt
testified, w thout objection, that 30 vehicles were involved in

Thomas's VIN-switch schene. See Record on Appeal, vol. 6, at 12

10 A defendant's rel evant conduct includes "all acts and
om ssions commtted or aided and abetted by the defendant, or for
whi ch the defendant woul d be ot herw se accountabl e, that occurred
during the conmm ssion of offense of conviction." US S. G 8§
1B1.3(a)(1). In addition, all harmthat resulted fromthe acts
or om ssions nust be counted. U S.S.G § 1Bl1.3(a)(3).
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(direct examnation of iff Babbitt). Thonas did not contest this
evi dence during the presentence hearing. 1d. Pursuant to section
1B1.3, we find that the district court properly considered these
vehicl es as part of Thonmas's rel evant conduct, for the purpose of
calculating his base offense |evel. Addendum to PSR at 1A
Babbitt al so testified, wthout objection, that the retail val ue of
each of these vehicles was "sonewhere in the neighborhood of
$20,000." Record on Appeal, vol. 6, at 16 (cross-exani nation of
Ciff Babbitt). This evidence is also uncontroverted. Thus, even
if the district court had used retail value rather than incidental
loss in applying section 2F1.1, the aggregate loss figure (30 x
$20, 000 = $600, 000) woul d have been greater than the loss figure
(bet ween $350, 000 and $500,000) actually used.!* Accordingly, no
remand i s necessary. Wllians, 112 S. C. at 1120-21.

For the foregoing reasons, we AFFIRM

11 The PSR states that only 24 vehicles were involved in
Thomas' VIN-switch schene. Addendumto PSR at 1A. However, at
$20, 000 per vehicle, the aggregate loss figure using retail val ue
would still be between $350,000 and $500, 000 (24 x $20, 000 =
$480, 000) .
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