UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4526

DAVI D E. HEASLEY AND KATHLEEN HEASLEY,

Petiti oners-Appel | ants,
Cr oss- Appel | ees,

ver sus
COMM SSI ONER OF | NTERNAL REVENUE

Respondent - Appel | ee,
Cr oss- Appel | ant .

Appeal from A Decision of the United States Tax Court

(Jul'y 20, 1992)
Before BRI GHT,! JOLLY, and BARKSDALE, Circuit Judges.
BRI GHT, Senior Crcuit Judge:

David and Kathleen Heasley (The Heasleys) appeal from the
deci sion of the Tax Court denying a portion of their request for
attorneys' fees and litigation costs under 26 U.S.C. §8 7430 (1988).
The Heasl eys incurred the sought-after fees and costs during prior
litigation before the Tax Court and on appeal to this court. The
I nt ernal Revenue Service cross-appeals, challenging the Heasl eys'

entitlenent to any fee award and di sputing the manner in which the

. Senior Circuit Judge of the E ghth Crcuit, sitting by
desi gnati on.



Tax Court calculated the award. W affirmin part, reverse in part
and remand in part.
| . BACKGROUND

The facts that led to the underlying litigation have been set

forth in an earlier decision by this court. Heasley V.

Commi ssioner, 902 F.2d 380 (5th Gr. 1990) [Heasley 1]. W

el aborate only as necessary to franme our analysis of the issues
rai sed on this appeal.

Pronpt ed by Gayl en Danner, who purported to be a financial and
securities dealer, the Heasl eys invested in an energy conservation
pl an i n Decenber 1983. Under the plan, which was sponsored by the
O E.C. Leasing Corporation [O E.C. ], the Heasl eys | eased tw energy
savings units from OE C. at a yearly cost of $5,6000 per unit.
O E.C. ascribed a value of $100,000 to each unit.

Nei t her Heasl ey graduated from high school. Both had Iimted
I nvest ment experi ence. As a return on their investnent, the
Heasl eys thought they would receive a percentage of the energy
savings yielded by the end users of the units. Al though Danner
di scussed the investnent's tax advant ages, the Heasl eys viewed the
O E C leasing plan as a source of future incone.?

At Danner's suggestion, the Heasleys enployed Gene Smth, a
C.P.A, to prepare their 1983 tax return. Smith clained a $10, 000
deduction on the advance rent of the units and a $20, 000 i nvest ment

tax credit, which he carried back to 1980 and 1981. After

2 For a nore detailed description of the plan, see the Tax
Court's menorandum opinion, Heasley v. Conmm ssioner, 55 T.C M
(CCH) 1748 (1988), and Soriano v. |I.R S., 90 T.C. 44 (1988).
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investing $14,161 in the OE C plan, the Heasleys received in
excess of $23,000 in refunds from the Internal Revenue Service
[IRS] for the three years. The O E. C. investnent never generated
any incone. The Heasleys lost all the noney they invested with
Danner, over $25, 000.

After sending the Heasleys a prefiling notification letter in
1986, the IRStotally disall owed the $10, 000 deducti on and $20, 000
i nvestment tax credit. The Heasl eys becane liable for the $23, 000
deficiency, plus interest. The I RS al so assessed $7,419.75 in
penal ties: a $1, 153. 05 negligence penalty under 1. R C. 8 6653(a) (1)
(1988); a $5,940.90 valuation overstatenment penalty under |I.R C
8§ 6659 (1988); a $325.80 substantial understatement penalty under
. R C 8§ 6661 (1988) and an additional interest penalty on the
di sal l owed investnent tax credit under I.R C. 8§ 6621 (1988).

After exhausting their admnistrative renedi es, the Heasl eys
sued the IRS. They conceded their liability for the deficiency and
only challenged the assessnent of the penalties and additional
interest. The Tax Court upheld the assessnent of the penalties and

interest. Heasley v. Comm ssioner, 55 T.C M (CCH 1748 (1988).

A panel of this court reversed the Tax Court on July 20, 1990.
Heasley I, 902 F.2d at 382-86. The Tax Court revised its decision
accordi ngly on Cctober 26, 1990.

On Novenber 19, 1990, the Heasleys noved for an award of
$40,221.86 in attorneys' fees and litigation costs under |I.R C
§ 7430 (1988), which permts a "prevailing party" in a tax

proceedi ng against the RS to recover reasonable |itigation costs.

-3-



The Heasl eys' attorney, John D. Copel and, submtted a supporting
affidavit. Copeland did not submt billing records with the notion
for litigation costs.

The Tax Court held that the Heasleys were entitled to
reasonable Ilitigation costs for the section 6661 substanti al

understatenent penalty only. Heasley v. Conm ssioner, 61 T.C M

(CCH 2503 (1991). This was the sole instance in which they
denonstrated that the position of the RS was "not substantially
justified." . R C 8 7430(c)(4)(A)(1). The Tax Court awarded
$198.99 in costs, or one-fourth of the requested award of $795. 94.
The Tax Court disall owed the Heasl eys' request for reinbursenent in
excess of the statutory rate of $75.00 per hour. See id.
8§ 7430(c)(1)(B)(iii). In addition, the Tax Court determ ned that
the statutory reinbursenent rate, indexed to account for an
increase in the cost-of-living, was $91. 43 per hour.

The Tax Court noted that the Heasleys failed to provide a
breakdown of specific hours and hourly rates as provided by Tax
Court Rule 231(d).® The Tax Court al so observed that after the I RS
di sagreed with the reasonabl eness of the fee request, the Heasl eys
failed to submt a nore detailed affidavit, as required by Tax

Court Rule 232(d). Consequently, the Tax Court divided the total

3 Rul e 231(d) provides, in relevant part:

A motion for an award of reasonable litigation costs
shall be acconpanied by a detailed affidavit by the
nmovi ng party or counsel for the noving party which sets
forth distinctly the nature and anmount of each item of
costs paid or incurred for which an award is cl ai ned.

Tax Ct. R 231(d).



fee award cl ai med by t he Heasl eys ($39, 425. 92) by Copel and' s hourly
rate ($200) and yielded a figure of 197 hours. After dividing this
nunber by four and yielding a figure of forty-nine hours, the Tax
Court determned that the total award for attorneys' fees was
$4, 480. 07.

The Heasleys filed a notion for reconsideration with a
suppl enental affidavit that broke down their request for fees by
attorney, hourly rate and the nunber of hours worked by each
attorney. The Tax Court denied the notion. This appeal and the
Governnent's cross-appeal foll owed.

1. DI SCUSSI ON

A.  Substantial Justification

The Heasl eys argue that they are entitled to an award of fees
and costs incurred in litigating the three remaining penalties.
The Heasl eys assert that they established that the position of the
IRSw th respect to each penalty was "not substantially justified."
|. R C. 8§ 7430(c)(4)(A(i). We agree only in part.

In order to recover an award of attorneys' fees from the

Governnent, a tax litigant nust qualify as a "prevailing party"

under section 7430(c)(4)(A).* First, the [|itigant must
"establis[h] that the position of the United States . . . was not
substantially justified." | d. Second, the taxpayer nust also

"substantially prevail[]" wth respect to either "the anount in

4 See, e.qg., Sher v. Conm ssioner, 861 F.2d 131, 133 (5th GCr.
1988); Smith v. United States, 850 F.2d 242, 245 (5th Cir. 1988);
Huckaby v. Departnent of the Treasury, 804 F.2d 297, 298 (5th Gr.
1986) (per curiamnm.
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controversy" or "the nobst significant issue or set of issues
presented.” |d. 8§ 7430(c)(4)(A)(ii).

A position is "substantially justified" whenit is "justified
to a degree that could satisfy a reasonable person." Pierce v.
Underwood, 487 U. S. 552, 565 (1988) (interpreting simlar |anguage
in 28 U S.C. 8§ 2412(d), the Equal Access to Justice Act). The
Governnent's failure to prevail in the underlying litigation does
not require a determnation that the position of the |IRS was
unr easonabl e, but it clearly remains a factor for our

consi derati on. Perry v. Comm ssioner, 931 F.2d 1044, 1046 (5th

Cr. 1991). Nor does a trial court ruling in the governnent's
favor preclude a finding of unreasonabl eness, although this acts as

asimlarly inportant consideration. Huckaby v. Departnent of the

Treasury, 804 F.2d 297, 299 (5th Cr. 1986) (per curiamnm. We
review the Tax Court's determ nation on the issue of substantia
justification for abuse of discretion. Pierce, 487 U S. at 557-63
(requires abuse of discretion reviewfor anal ogous EAJA provi si on);

Cassuto v. Conmm ssioner, 936 F.2d 736, 740 (2d Gr. 1991) (citing

Pierce, 487 U S. at 557-63).
1. Negligence Penalty
As this court explained in Heasley I, the IRS may penalize
t axpayers for any underpaynent due to negligence or disregard of
the rules and regul ati ons. Heasley I, 902 F.2d at 383 (citing
|. R C. 8 6653(a)(1)). "Negligence" includes any failure to make a
reasonable attenpt to conply with the Tax Code, including the

failure to do what a reasonable person would do under simlar
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ci rcunst ances. Id. (citations omtted); |I.R C 8§ 6653(a)(3).
"Disregard”" includes any careless, reckless or intentional
disregard. Heasley |, 902 F. 2d at 383 (citing section 6653(a)(3)).
Due care does not require noderate incone investors, |ike the
Heasl eys, to investigate i ndependently their investnents; they may
rely upon the expertise of their financial advisors and
accountants. 1d.

The Heasleys assert that they nade reasonable efforts to
conply with the Tax Code and the Governnent unreasonably asserted
t he negligence penalty. W agree. The Heasl eys denonstrated that
they are noderate incone investors with a |imted education and
m ni mal investnent experience. They relied on the expertise of
their financial advisor, whomthey believed to be know edgeabl e and
trustworthy. Although the Heasl eys had al ways prepared their own

tax returns in the past, they hired a CP.A to handle the nore

conplicated tax matters created by their ill-fated investnent. The
Heasl eys al so nonitored their investnent. Heasley I, 902 F.2d at
384.

Under these circunstances, we cannot say that a reasonable
person would have been satisfied with the IRS s position on the

negl i gence penalty. See Pierce, 487 U S. at 565. The Heasl eys

t hus denonstrated that the position of the IRSwth respect to the

negligence penalty was "not substantially justified." l.R C.
8§ 7430(c)(4)(A). Accordingly, the Tax Court's holding to the

contrary was abuse of discretion and we reverse.



2. Valuation Overstatenent Penalty

The I RS may i npose a val uation overstatenent penalty for any
under paynent "attributable to a valuation overstatenent.” |.R C
8§ 6659(a)(2). A "valuation overstatenment” occurs when a taxpayer
overstates the value of property on a tax return by 150% or nore.
Id. 8 6659(c). The IRS may wai ve any or all of the penalty when a
t axpayer shows good faith and a reasonable basis for claimng the
overvaluation. 1d. 8§ 6659(e).

The Heasl eys overval ued the energy conservation units, which
were actually worth $5,000, by $95,000. The Tax Court upheld the
penalty. W reversed on the ground that the overval uati on was not
attributable to a valuation overstatenent, but rather to an
i nproperly cl ai med deduction or credit. Heasley I, 902 F. 2d at 383
(citing Todd v. Comm ssioner, 862 F.2d 540, 542-43 (5th Cr.

1988)) .

At the fee dispute phase, the Tax Court held that the I RS was
substantially justified in seeking the valuation overstatenent
penal ty. The Tax Court refused to award the Heasleys fees and
costs incurred in challenging this penalty. The Tax Court reasoned
that the I RS asserted the penalty before the decision in Todd, when
the issue was in flux and litigants reasonably could have argued
ei ther position.

The Heasl eys do not now contest the determ nation that they
overstated the value of the energy conservation units. They
contend that they had a reasonabl e basis for the valuation and nade

the claimin good faith. See |I.R C 8§ 6659(e). They also assert
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that the IRS abused its discretion by failing to waive the
val uation overstatenent penalty.

The Heasl eys have not shown, however, that the position of the
IRSwWth respect to this penalty was "not substantially justified."
We are persuaded, as was the Tax Court, that before Todd this issue
was unresolved in our Crcuit. See 862 F.2d at 541-45. The IRS
sinply argued for one of two plausible interpretations of the

statute. See Huckaby, 804 F.2d at 299. Accordingly, the IRS

reasonably asserted the section 6659 valuation overstatenent
penal ty against the Heasleys. W affirm
3. Additional Interest Penalty

The I RS may i npose a penalty for any substantial underpaynent

attributable to a tax notivated transaction. |.R C 8§ 6621(c)(1);
Heasley I, 902 F.2d at 385. A "tax notivated" transaction includes
a valuation overstatenent. Heasley 1, 902 F.2d at 385 (citing
|. R C. 8 6659(c) (overstatenent of property value by 150%). |In

addition, the IRS may specify other types of transactions which may
be treated as "tax notivated." 1d. (citing section 6621(c)(3)(B)).

The Tax Court originally held that the Heasl eys' investnent in
O E C leasing was tax notivated because they had not engaged in
the transaction for profit. Id. at 385-86 (citation omtted).
This court reversed, concluding that the Heasleys displayed the
requisite profit notive and the IRS should have considered their
intent to earn future incone. Id. at 386. At the fee dispute

phase, the Tax Court held that the IRS s position on the additional



interest penalty was substantially justified because the evidence
supported the absence of a profit notive.

The Heasl eys now nmai ntain, under the authority of Heasley |,
that the IRS was not substantially justified in pressing for the
section 6621 additional interest penalty. We di sagree. The
additional interest penalty is necessarily bound up with the
val uati on overstatenent penalty. See |.R C. § 6621(c)(3)(A (i)
(""tax notivated transaction’ neans . .. —any valuation
overstatenent (wthin the neaning of section 6659(c))"). W have
already held that the |RS reasonably asserted the valuation
overstatenent penalty. It would be inconsistent to hold that the
IRS did not reasonably assert the section 6621(c) additional
interest penalty, which draws its definition in part from the
val uation overstatenent penalty. Accordingly, we affirm

B. Substantially Prevail Requirenment

Havi ng determ ned that the Heasl eys established that the IRS s
position wth respect to the negligence penalty was "not
substantially justified," we nust determ ne whether the Heasl eys
al so substantially prevailed with respect to the anmount in
controversy or the nost significant issue or set of issues. See
. R C. 8 7430(c)(4)(A) (ii). The Tax Court held that the Heasleys,
who secured a reversal of all four penalties on appeal,
substantially prevailed with respect to the nost significant issue
or set of issues presented. W reviewthis determ nation for abuse

of discretion. See Cassuto, 936 F.2d at 741.
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The I RS asserts that the Heasl eys are not entitled to an award
of reasonable litigation costs because they conceded the nopst
i nportant issue, their liability for the deficiency. Although the
Governnent acknowl edges that the Heasleys prevailed on the
penalties, it clains these were not significant i ssues because t hey
| acked col l ateral or future inpact. According to the IRS, the only
significant issue in this case was the deficiency. Br. for
Appel | ee/ Cross- Appel  ant at 40-43. W di sagree.

In order to determ ne whether a taxpayer has "substantially
prevail ed" within the neaning of section 7430(c)(4)(A), we look to
the final outconme of the case, whether by judgnent or settlenent.
Cassuto, 936 F.2d at 741. This section "is phrased in terns of
i ssues not clains." Huckaby, 804 F.2d at 300. Thus, a victory on

the primary i ssue suffices. See id. But see Ralston Dev. Corp. v.

United States, 937 F.2d 510, 515 (10th G r. 1991) (taxpayer who

recovers only 19% of the anmpbunt at issue in a tax case has not
substantially prevailed with respect to the anount in controversy).

The Heasl eys, who conceded their liability for the deficiency,
only chal l enged the penalties. The primary i ssue in the underlying
litigation, therefore, was their liability for over $7,000 in
penal ties and additional interest. After appeal to this court, the
Heasl eys secured the reversal of all four penalties. As in
Huckaby, the final outcone of the case, reversal of the penalties,
represented their conplete vindication on the nost significant
issue. Unlike the taxpayers in Ralston, the Heasl eys here did not

acconplish only a proportionally slight vindication. The Heasleys
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"substantially prevailed" with respect to the nobst significant
i ssue within the neaning of section 7430(c)(4)(A)(ii). Finding no
abuse of discretion, we affirm

The Heasl eys, who established that the position of the I RS was
"not substantially justified" with respect to the negligence and
substanti al understatenent penalties, neet the requirenents of the
first | evel of "prevailing party" anal ysi s. l.R C
8 7430(c)(4) (A (1). Because they "substantially prevailed" wth
respect to the penalties, the nost significant issue or set of
i ssues presented, they also withstand scrutiny under the second
tier of section 7430(c)(4)(A) analysis. 1d. 8§ 7430(c)(4) (A (ii).
Accordingly, the Heasleys qualify as a "prevailing party" wth
respect to the substantial understatenent and negli gence penalties.
They are entitled to an award of the reasonable litigation costs
incurred in connection with challenging these two penalties.?®

The remaining issues relate to the anount of the attorneys'

f ee awar d.

5 The I RS does not challenge on this appeal the Tax Court's
finding that no substantial justification supported the section
6661 substantial understatenent penalty. Rather, the IRS argues
that the Heasleys are not entitled to an award of fees and costs
because they did not substantially prevail wth respect to the
anpunt in controversy or the nost significant issue or set of
I ssues. |.R C. 8§ 7430(c)(4)(A)(il). Because we hold that the
Heasl eys substantially prevailed wth respect to the nost
significant issue or set of issues, we reject the IRS s argunents
to the contrary. W also affirmthe Tax Court's findings that the
position of the IRS with respect to the section 6661 substanti al
understatenent penalty was "not substantially justified. " Id.
8§ 7430(c)(4)(A(i). W necessarily hold that the Heasleys are a
"prevailing party" with respect to the substantial understatenent
penalty. [d. § 7430(c)(4)(A.
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C Docunent ati on

The |IRS asserts that the Heasleys failed to docunent
adequately their request for attorneys' fees. According to the
| RS, the taxpayers should have provided contenporaneous billing
records and a breakdown of the tasks performed by particul ar

att orneys. See Bode v. United States, 919 F.2d 1044, 1047 (5th

Cr. 1990). The IRS asks us to remand with instructions to limt
the fee award to the nunber of hours that the Heasl eys' attorneys
spent before the Tax Court.

We apply an abuse of discretion standard of review to the
decision to grant attorneys' fees to a prevailing party. Cassuto,
936 F.2d at 740 (citing Pierce, 487 U S. at 571). W review the
overal |l amount of the award under the sane standard. |d.; Bode,

919 F.2d at 1047 (citing Hensley v. Eckerhart, 461 U S. 424, 437

(1983)). Subsidiary findings of fact are reviewed for clear error.
Bode, 919 F.2d at 1047 (citation omtted).

W agree with the IRS that the Heasleys, as parties seeking
rei mbursenent for attorneys' fees under section 7430, bore the
burden of establishing the nunber of attorney hours expended. 1d.
Failure to provide contenporaneous billing records, however, does
not preclude recovery so long as the Heasl eys presented adequate
evidence to permt the Tax Court to determne the nunber of
rei mbursabl e hours. 1d. In addition, the Heasl eys had the burden
of establishing that their attorneys expended a reasonabl e nunber
of hours on this case and that the hours were reasonably expended.

Id. (citation omtted).
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In his affidavit in support of the notion for attorneys' fees
and litigation costs, John D. Copeland stated that he is a
certified specialist in tax |aw and that he devoted a substanti al
nunber of hours to the Heasleys' case. Copeland charged clients
$200. 00 per hour. Hi s associate on the case, Andrea Wnters
billed at $100.00 per hour. Copel and also stated that
substantially all of the attorneys' tine devoted to this case was
devoted to the penalty issues, which were the only issues to
proceed to trial. As the IRS points out, Copeland did not submt
cont enporaneous billing records in support of this notion.

Unli ke the I RS, however, we do not conclude that the Tax Court
abused its discretion by granting an award on the basis of the
evi dence before it. The Tax Court had the opportunity to observe
t he Heasl eys' attorneys at trial and assess their credibility. The
Tax Court precisely set forth the neans by which it arrived at an
overall figure of 197 hours. The Tax Court reasonably coul d have
determ ned, on the basis of the evidence in the affidavit, that 197
hours was a reasonabl e nunber and that those hours were reasonably
expended. Cf. Bode, 919 F.2d at 1049 (reversed attorneys' fee
award where the only evidence before the district court failed to
provi de a reasonable basis for its calcul ation).

In addition, the Tax Court clearly noted that by failing to
submt a detailed affidavit which set forth the nature and anount
of each item for which costs and fees were cl ai ned, the Heasl eys'
attorneys failed to <conmply wth Tax Court Rule 231(d).

Nevert hel ess, the Tax Court proceeded to calculate a fee award on
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the basis of the evidence Copeland did provide in his affidavit.
We cannot say that the manner in which the Tax Court cal cul ated t he
award of fees and costs constitutes abuse of its discretion to
interpret its own procedural rules.®

Finally, the IRSrelies primarily upon Bode, which is readily
di sti ngui shabl e. First, the taxpayers in Bode produced no
docunentary evidence in support of their request for attorneys
fees; they only presented vague expert testinony which did not
establish the total nunber of hours or the hourly rate of the
at t or neys. 919 F.2d at 1046-47. The expert testinony gave the
court no basis upon which to conclude whether the hours at issue
wer e reasonabl e and reasonably expended. [d. at 1047-48.

Second, the district court in Bode awarded 600 hours at
$150. 00 per hour without articulating its reasons. |1d. at 1046.
Here, however, the Tax Court articulated both its reasons and its
met hodol ogy for deriving the 197 hour figure. The Tax Court
di vi ded Copel and's hourly rate of $200.00, which was set forth in
the affidavit, by the total fee award sought by the Heasleys,
$39, 425. 92.

Accordingly, the Tax Court did not abuse its discretion by

awardi ng attorneys' fees on the basis of the evidence before it.

6 See, e.qg., Ward v. Conm ssioner, 907 F.2d 517, 520-21 (5th
Cr. 1990) (not abuse of discretion for Tax Court to set aside
default judgnent under Tax C¢. R 123); Kelley v. Conm ssioner, 877
F.2d 756, 761 (9th G r. 1989) (abuse of discretion to deny
taxpayers leave to anmend under Tax C. R 41(a)); Noli .
Comm ssioner, 860 F.2d 1521, 1526 (9th G r. 1988) (not abuse of
discretion to dismss petition for failure to prosecute under Tax
C. R 123(b)).
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Nor did it err by determning that 197 hours served as the base
figure for the attorneys' fee award.

As we have al ready decided that the Heasleys are entitled to
an award of the costs and fees incurred in challenging the
negl i gence and substantial understatenent penalties, we now hold
that they are entitled to reinbursenent for one-half of the hours
found by the Tax Court, rather than just one-quarter. The base
figure for which they are entitled to attorneys' fees, therefore,
i's ninety-eight hours. Under the sane reasoning, the Heasl eys are
also entitled to an award of $397.97, one-half of the costs they
cl ai med.

D. Speci al Factors

The Heasl eys contend that the Tax Court erred by not granting
them rei nmbursenent based upon the actual hourly fee charged by
their attorneys. Taxpayers who recover attorneys' fees against the
United States nay recei ve reasonable litigation costs at prevailing
mar ket rates. I.RC 8§ 7430(c)(1). A maxi nrum hourly rate of
$75.00 applies unless the court determ nes that an increase in the
cost of living or a "special factor" justifies a higher rate. I|d.
8§ 7430(c)(1)(B)(iii). The statute suggests one special factor: the
limted availability of qualified attorneys for a proceeding. 1d.

The Heasleys attenpted to persuade the Tax Court that their
attorneys were entitled to hourly fees of $100.00 to $200.00, the
going rate in Dallas, Texas. The Tax Court held that the "going
rate" did not qualify as a "special factor"” within the neaning of

section 7430. Accordingly, the Tax Court denied their request for
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rei nbursenent in excess of the $75.00 statutory hourly fee. W
review this determnation for abuse of discretion. Cassuto, 936
F.2d at 740, 743.

The Heasleys now maintain that several "special factors”
warrant a higher award. They point to: (1) the Ilimted
availability of qualified attorneys in Dallas who practice for
$75. 00 per hour; (2) the need to deter harsh adm nistrative action;
(3) the need to encourage attorneys to take on essentially pro bono
cases that speak to the fair admnistration of the tax |aws; (4)
the tax expertise of their attorneys and (5) the unusual results
obtained by their attorneys. Al t hough the Heasl eys have nuade
substantial argunents in favor of a higher rate, we cannot say that
the Tax Court abused its discretion by limting the attorneys' fees

to the statutory rate. See, e.q., Pierce, 487 U S at 572

Cassuto, 936 F.2d at 743-44; Bode, 919 F.2d at 1050-52.
Accordingly, we affirm the award of attorneys' fees at the
statutory rate of $75.00 per hour, plus a cost-of-living increase.

E. Cost-of -Living | ncrease

Section 7430 permits a court to grant nore than $75.00 per
hour in attorneys' fees when an increase in the cost-of-living
justifies a higher rate. l.R C 8 7430(c)(1)(B)(iii). The Tax
Court awarded an hourly fee of $91.43, with the cost-of-1living
adj ustnment cal cul ated from Cctober 1, 1981, the effective date of
a simlar cost-of-living provision in the Equal Access to Justice

Act. W reviewthis purely | egal determ nation de novo. Cassuto,

936 F.2d at 740.
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The I RS contends that the proper date fromwhich to cal cul ate
a section 7430 cost-of-living increase is January 1, 1986, the
effective date of the section 7430 COLA provision. W agree. See
Cassuto, 936 F.2d at 742-43; Bode, 919 F.2d at 1053 n.8.
Accordingly, we remand to the Tax Court to recal cul ate the cost-of -
living increase fromJanuary 1, 1986

F. Attorneys' Fees For This Appeal

The Heasl eys have requested attorneys' fees for the tine
devoted to the notion for litigation costs and this appeal. Br.
for Appellants at 22. W have the power to nake an award for
services rendered in this court; and we elect to do so here in

order to bring this | ong-pending dispute to aclose. Leroy v. Gty

of Houston, 906 F.2d 1068, 1086 (5th Cr. 1990) (citing Davis v.

Board of Sch. Commirs, 526 F.2d 865, 868 (5th Cr. 1976)).

In order to award attorneys' fees for this appeal, we need
only deci de whether it was abuse of discretion for the Tax Court to
determne that the IRS' s position with respect to the underlying
litigation was "not substantially justified." Bode, 919 F.2d at
1052 (citation omtted). W need not determ ne whether the
Governnent's appel late position was substantially justified once
this threshold decision has been made by the trial court. Id.

(citing Comm ssioner, INS v. Jean, 110 S. C. 2316, 2320 (1990)).

We nust determ ne, however, whether the Heasleys are a "prevailing
party" on appeal. |[|d.
We have already held that the Tax Court did not abuse its

di scretion by determning that the RS s position with respect to
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the section 6661 substantial wunderstatenent penalty was "not
substantially justified." W thus proceed to the next inquiry.

The Heasl eys have not prevailed on every issue raised during
this appeal. They secured additional attorneys' fees with respect
to the section 6653 negligence penalty, which will result in a
greater overall award of attorneys' fees.’” They did not prevail
wWth respect to the requested "special factor"” reinbursenment in
excess of the statutory hourly rate. In addition, the IRS
prevailed on the cost-of-living increase, which will yield a | owner
COLA than previously awarded.

On bal ance, these | osses are not of such magnitude as to
deprive [then] of prevailing party status.'" Bode, 919 F.2d at
1052 (quoting Leroy, 906 F.2d at 1082 n.24). Thus, to the extent
that the Heasleys prevailed on this appeal, they are entitled at
|l east to reinbursenent for appellate fees that relate to their
success on appeal and in defendi ng agai nst the cross-appeal. See
Jean, 110 S. . 2321 n.10; Bode, 919 F.2d at 1052. Accordingly,
we direct the Heasleys to submt to this court their application
for fees incurred during these appeals, together with supporting

docunents, prior to the issuance of the mandate in this case. See

Fed. R App. P. 41.

! The Tax Court previously awarded the Heasleys $4,480.07 in
fees, including the cost-of-living adjustnent. The Heasleys are
now entitled to at | east $7350 in attorneys' fees, plus a cost-of-
l'iving increase.
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I11. CONCLUSI ON

W AFFIRM the Tax Court with respect to the section 6661
substantial understatenent penalty, the section 6659 valuation
overstatenent penalty and the section 6621 additional interest
penalty. W REVERSE with respect to the section 6653 negligence
penalty and hold that the Heasleys are entitled to reasonable
litigation costs because the IRS s position on this issue was not
substantially justified. W AFFIRM the determ nation that the
Heasl eys substantially prevailed wth respect to the nost
significant issues presented and are thereby entitled to reasonabl e
litigation costs and fees for the negligence and substantia
under st atenent penalties. W AFFIRMthe Tax Court's base figure of
conpensabl e hours. W AFFIRM the Tax Court's denial of
rei mbursenment at the attorneys' actual hourly rate. W REMAND to
the Tax Court to award attorneys' fees for ninety-eight hours at
$75.00 per hour, plus a cost-of-living increase calculated from
January 1, 1986. The Heasleys are entitled to costs from the
previous litigation in the anpunt of $397.97, plus an award of
attorneys' fees fromthese appeals, to be determ ned by this court

af ter subm ssion of the necessary docunentati on.
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