IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4607

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

BALDEMAR SAMBRANO VI LLARREAL and
REYNALDO SAMBRANO VI LLARREAL,

Def endant - Appel | ant s.

Appeals fromthe United States District Court for the
Eastern District of Texas

( June 8, 1992 )
Before WLLIAMS, JOLLY, and H G3 NBOTHAM Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Bal demar Sanbrano Villarreal and his brother Reynal do Sanbrano
Villarreal appeal their convictions for the nurder of Texas
Constable Darrell Lunsford on January 23, 1991. They assert a
nunber of reasons for reversal. Each is without nerit. W AFFIRM

I

On January 22, 1991, the Villarreals and Jesus Zanbrano |eft
Houston, Texas, in a 1982 A dsnobile Cutlass in which was | oaded
approxi mately 31 pounds of mari huana that they planned to sell in
Chi cago. At about 1:23 AAM on January 23, 1991, Darrell Lunsford,

a Constable, stopped the car driven by Reynaldo Villarreal in



Garrison, Nacogdoches County, Texas. Before Lunsford left his
patrol car, he activated a dash nounted video canera. The events
that foll owed were recorded by that canera and a m crophone worn by
Lunsf ord.

Lunsford asked Reynaldo to step out of the car and, after
inquiry, learned that Reynaldo had no driver's |license. On
questioni ng Reynal do and the others, Lunsford received conflicting
stories about where the three were traveli ng and who owned t he car.
Lunsford then requested permssion to |l ook in the trunk of the car.
Bal demar then exited the vehicle, ignoring Lunsford's request that
he stay in the car. As Lunsford was standing by the open trunk,
Bal demar approached Reynal do, said sonething in Spanish, and then
| unged at Lunsford, grabbing his |l egs and westling himto the side
of the road. As soon as Bal demar grabbed Lunsford, Reynal do al so
attacked Lunsford and Zanbrano got out of the car and joined the
att ack. The governnent asserts that Baldemar got control of
Lunsford's pistol and shot Lunsford once in the back of the neck.
The shot severed Lunsford's spinal cord and caused his al npost
i nstant deat h. Although the Villarreals aver that once the
struggl e began, "the facts becone less clear,"” neither of the
Villarreals denies the governnent's version of Lunsford' s death.
Accordi ngly, we accept that version.

Fol | ow ng t he shooting, the three nade a search for Bal demar's
identification card, took Lunsford's flashlight, gun, and wall et

and drove off. Soon, they were spotted by a Nacogdoches County



deputy sheriff who had passed the stopped cars while Lunsford had
been speaking with Reynal do. Deputy Sheriff Don Wl ch drove back
to the scene of the stop and there found Lunsford's body. He
radioed for help, then went in pursuit of the Jddsnobile's
occupants. In the neantine, Zanbrano and the Villarreals had
abandoned the A ds and, taking the marihuana with them were
fleeing on foot. The three, at sone poi nt, abandoned the mari huana
(later recovered by search teans). Utimately, they were
apprehended after an extensive manhunt.
I

The Villarreal s were indicted on three counts: Count One, for
violation of 21 U.S.C. 8§ 848(e)(1)(B) and 18 U.S.C. §8 2 (nurder of
a |law enforcenent official while attenpting to avoi d apprehension
for a drug trafficking offense; one aiding and abetting puni shabl e
as principal); Count Two, for wviolation of 21 US. C 846
(conspiracy to possess mari huanawith intent to distributeit); and
Count Three, for violation of 21 U S. C 841(a)(1l) (possession of
mari huana with intent todistributeit). Counts Two and Three were
di sm ssed before trial on the governnent's notion. After a tria
i n which Jesus Zanbrano testified as a governnent witness, the jury
convicted both Villarreals. Al though the governnent had sought the
death penalty for both defendants, the jury recommended agai nst it
and the court sentenced Bal demar Sanmbrano Villarreal to life
i nprisonment and Reynaldo Sanbrano Villarreal to 40 years

i nprisonnment. This appeal followed.
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On appeal, the Villarreals raise two issues jointly and two
issues individually. W first address the i ssues presented jointly
and then turn to exam ne those presented individually.

A

Both Villarreals argue that their convictions should be
reversed because the statute under which they were convicted does
not state a crinme. They argue that 21 U S.C 8§ 848(e)(1)(B) is a
sentencing provision that fails to state a substantive violation.
The statute provides:

[ Al ny person, during the comm ssion of, in furtherance

of , or while attenpting to avoid apprehension,

prosecution or service of a prison sentence for, a fel ony

violation of this subchapter or subchapter 1l of this

chapter who intentionally kills or counsels, commands,

i nduces, procures, or causes the intentional killing of

any Federal, State, or local |aw enforcenent officer

engaged in, or on account of, the performance of such

officer's official duties and such killing results, shal

be sentenced to any termof inprisonnent, which shall not

be less than 20 years, and which may be up to life

i nprisonnment, or may be sentenced to death.

I n order to determ ne whether the provisions of § 848(e)(1)(b)
set out a substantive crine, we may | ook for assistance to Garrett

v. United States, 471 U S. 773 (1985). In that case, Garrett

argued that 28 U S.C. 8§ 848 (which at that tine dealt only with a
continuing crimnal enterprise) punished conduct as a continuing
crimnal enterprise or as a predicate offense, but not both. The
Court, however, said that "[t]he |anguage, structure, and

| egislative history . . . show in the plainest way that Congress



i ntended the CCE provision to be a separate crimnal offense which

was punishable in addition to, and not as a substitute for, the
predi cate offenses."” Garrett, 471 U S. at 779 (enphasis ours).
The Court focused on several points in its analysis: 1) The
statute did not nention other offenses and set out a separate
penalty "rather than a multiplier of the penalty established for
sone other offense.” |d. at 781. 2) The statute referred to
"convictions . . . under this section." |d. 3) The statute
referred, in |ater subsections, to anyone "who is convicted under
paragraph (1)." 1d. 4) The statute "define[d] the conduct that
constitute[d] being engagedin acontinuingcrimnal enterprise,'"
and was "carefully crafted" in such a way that it was designed to
reach a certain class of crimnal. Id. 5) The |legislative history
referred to "conviction for [the] offense" provided for in 8§
848(a). 1d. at 782. In applying Garrett to fathomthe nature of
8§ 848(e)(1)(B), we find that many of the sane points are to be
made.

This statutory section sets forth the elenents of the crine
(during comm ssion of predicate drug felonies or avoidance of
penalty for them killing/ a |law enforcenent officer, engaged in
official duties or on account thereof), the nens rea required
(intent), and a separate penalty therefor (inprisonnent for 20
years to life, or the death penalty). Subsection 848(g) provides
that the death penalty nay be applied "for any offense under this

section"” only after a hearing. Subsection 848(h) requires notice



"[wW henever the Governnent intends to seek the death penalty for an
of fense under this section for which one of the sentences provided
is death." Subsections 848(i), (j), (n), and (p) refer to "an

of fense under subsection (e) of this section.” The statute

"carefully craft[s]" a definition of the crine it seeks to punish,
whi ch stands alone. The crine is based upon predicate offenses,
but is clearly separate from and in addition to those offenses.
Congress provided special pr ocedur al mechanisnms to govern
i nposition of the penalties provided. Finally, the history of the
statute illustrates a Congressional intent to establish a separate
of f ense. Before 1988, 8§ 848 enbodied only a single statutory
prohibition--it punished offenders who engaged in a continuing
crimnal enterprise. After anmendnent by the Anti-Drug Abuse Act of
1988, Pub. L. 100-690, 102 Stat. 4382, 4387-88, 8§ 848(e) had added
a death penalty provision, not for CCE offenses, but for an
entirely new group of offenses--intentional nurders committed
during certain specified fel onies.

The Villarreals argue that subsection (e) is headed "Death
penalty" and that the initial sentence in the subsection reads "In
addition to the other penalties set forth in this section." They
urge that this clearly indicates that Congress intended subsection
(e) as a sentencing provision to be applied to the specified drug
fel oni es as an additional penalty avail abl e when a | aw enf or cenent
officer is killed. They also argue that the structure of § 848

makes it clear that it is sinply a penalty provision, that



8§ 848(e)(1)(B)'s |l anguage "conmands, counsels, induces, procures,
or causes" is nere surplusage if the subsection sets out a
substantive offense, and that Garrett is both irrelevant and
di stingui shable. W are not persuaded. As the Villarreals point
out, "the Suprene Court has . . . often held the best evidence of
Congress' intent in passing any given statute is the | anguage that

Congress uses in that statute. See, e.qg., Hallstromv. Tillanook

County, 110 S.C. 304, 308-10 (1989)." We are convinced that
Congress created a substantive offense in 21 U.S.C. § 848(e)(1)(B)
and that its "language, structure, and . . . history . . . showin
the plainest way that Congress intended [it] to be a separate
crim nal offense which was puni shable in addition to, and not as a
substitute for, the predicate offenses.” Grrett, 471 U. S. at 779.
B

The Villarreals next argue that "the prosecutor's use of
perenptory chal l enges to exclude all potential jurors who expressed
a general opposition to the death penalty violated those jurors'
right, under the Fifth Arendnent's Equal Protection conponent and
under the First Amendnent, not to be discrimnatorily excluded from
jury participation on the basis of their expression of a political
belief." The essence of this argunent is that potential jurors who
expressed wunalterable opposition to the death penalty were
expressing a political opinion.

The defendants' argunent projects an extension of Batson v.

Kent ucky, 476 U.S. 79 (1986), and Powers v. Chio, 111 S.C. 1364




(1991), which nake clear that the governnent cannot exercise its
perenptory strikes in a racially discrimnatory nmanner. In the
present case, according to the Villarreals, jurors were excl uded
"from a significant opportunity to participate in the
admnistration of justice on the basis of a characteristic
unrelated to juror fitness"--the political belief that capital
puni shnment is never appropriate. Political belief, their argunent
continues, is protected by the Constitution's First and Fifth
Amendnents in nuch the sane manner as race. The Villarreals,
therefore, were tried by a jury fromwhich potential jurors were
"discrimnatorily excluded" and, under Batson and Powers, they are
entitled to a newtrial before a proper jury.

We are not persuaded. Batson and Powers address only raci al
di scrim nation. To hold that a venireperson's First Amendnent
protected view cannot constitute a basis for exercising a
perenptory challenge is effectively to elimnate the perenptory
chal | enge. W do not believe the Suprenme Court intended this
result. In any event, we decline to extend the Batson |ine of

cases to apply to the circunstances presented here. See Pal nore v.

Sidoti, 466 U S 429, 432-33 (1984) (racial classifications
"subj ect to nobst exacting scrutiny”). Political belief is not the
overt and i mutabl e characteristic that race is, and we decline to

extend the Batson |line of cases to this case.



C

W now turn to two issues raised by Baldemar Villarreal.!?
(1)
First, he argues that the prosecutor inproperly commented on
his failure to testify. Baldemar quotes the prosecutor in closing
argunent :

Wat ch as he noves to the back of the car as what in slow
nmotion al nost | ooks |ike a dance of death begins .
Bal demar Villarreal has fornmed his intent. Wtch . . .
as he tal ks and says sonething to his brother. W don't
know what he said. He does but we don't. He had turned
his head away from. . .." (Enphasis in original.)

At that point, Baldemar continues, "appellant objected that such

was an i nproper conment on the Defendant's election not to take

the stand.' The court sustai ned appellant's objection, instructed
the jury, and overruled appellant's notion for a mstrial."

(Enphasis ours.) Although "the Fifth Arendnent prohibits a trial
j udge, a prosecutor or a wtness fromcomenting upon a defendant's

failure to testify in a crimnal trial," United States v. Rocha,

916 F. 2d 219, 232 (5th Cr. 1990) (citations omtted), "[a] comment
regarding defendant's Fifth Anmendnent rights nust have a clear
effect on the jury before reversal is warranted."” |1d.

In this case, the court's instruction to the jury was plain,
sinpl e and strong:

Ladi es and gentl enen, you wll disregard the comment of
M. Rivers. You will recall the Court had instructed

These argunents are adopted by Reynaldo Villareal by
reference in his brief in accordance with Fed. R App. P. 28(i).



you, you may not consider for any purpose the fact that
Defendants did not testify in this case, and you wll
conpletely disregard Counsel's comment.

There is an "al nost invariable assunption of the law that jurors

followtheir instructions.” R chardson v. Marsh, 481 U. S. 200, 206

(1987). The defendant points to no other conment concerning the
fact he did not testify. W do not think that M. R vers's
coment, especially inviewof the court's clear instruction to the
jury, had such a "clear effect on the jury" that reversal is
war r ant ed.
(2)

Second, Baldemar argues that the governnent failed "to
di scl ose excul patory and i npeachnent evidence [and] viol ated due
process."” It appears to be his contention that such evi dence m ght
show that the victim Constable Darrell Lunsford, had been dealing
drugs. Consequently, the nurdered officer may have been "acting
out of a desire to obtain drugs for his own dealing when he stopped

appellant,” and not "in the performance of [his] official duties"
as required by the statute. Baldemar further contends that the

failure to disclose violated the requirenent of Brady v. Maryl and,

373 U.S. 83 (1963). Brady requires that "evidence that is both
favorable to the accused and material either to guilt or

puni shnment" be disclosed to the defendant. United States v.

Bagl ey, 473 U.S. 667, 674 (1985).
Follow ng a pre-trial notion for such disclosure, the district

court nmade an in canera exam nation of material in the governnent's

-10-



possessi on and concl uded that the material "is not Brady materi al
and in ny opinion it does not rise above the |level of conjecture,
hearsay or specul ati on and does not reach the point that it would
pl ace in question by adm ssi bl e evidence whether M. Lunsford was
performng his official duties on the occasion of his killing."

The Suprene Court in United States v. Bagley, 473 U S 667, 682

(1985), stated that non-disclosed evidence is material "only if
there is a reasonable probability that, had the evidence been
di scl osed to the defense, the result of the proceedi ng woul d have
been different. A “reasonable probability' is a probability
sufficient to underm ne confidence in the outcone." 1d. W have
reviewed the material inspected in canera by the district court.
Bearing in mnd the standard set by Bagley, we cannot say that
"there is a reasonable probability that, had the evidence been
di scl osed to the defense, the result of the proceedi ng woul d have
been different."?
D
We next turn to two additional issues presented by Reynal do

Villarreal

W point out that irrespective of the defendant's Brady
contentions, the facts remain that Lunsford stopped the Villareals
and Zanbrano while in an official patrol car, while dressed in
uni form and for investigation of atraffic violation. At the tine
of the fatal struggle, Lunsford was acting as a |aw enforcenent
official conducting an official investigation. Thus, even if
Lunsford's character and official conduct coul d be i npeached, such
i npeachnent woul d not be material because at the tine of the fatal
strugagle, he was performng official duties.

-11-



(1)

He argues that "Congress intended Section 848(e)(1)(B) to
apply only to “triggernmen' and those "bosses' from whom the
triggernen get their orders; since there was no evidence that
Reynaldo Villarreal was either the triggerman or ordered the
killing, the evidence was legally insufficient to convict him" By

its plain language, §8 848(e)(1)(B) applies to anyone who

"intentionally kills . . . [a] local l|aw enforcenent officer
engaged in . . . official duties.” 18 U S. C 8§ 2, part of the
indictnment, has been held to apply generally to all federal

crimnal statutes. United States v. Lennon, 751 F.2d 737, 741 (5th

Cr.), cert. denied, 471 U S 1100 (1985). It provides that

"[wW] hoever . . . aids, abets, counsels, conmands, induces or
procures [the] commssion"” of "an offense against the United
States"” "is punishable as a principal.” 18 U S.C. 8§ 2(a).

In reviewing a contention that the evidence in a case was
insufficient to convict, we "nust examne all the evidence and
reasonabl e inferences in the |ight nost favorable to the governnent
and determ ne whether a reasonable trier of fact could find that
the wevidence establishes guilt beyond a reasonable doubt.

(Citation omtted.)" United States v. Rocha, 916 F.2d 219, 237

(5th Gr. 1990). A rational jury could have concluded that the
evidence in this case clearly showed that Reynaldo intentionally
joined in the struggle with Constable Lunsford and that he

substantially assisted in Baldemar's successful attenpt to

-12-



overpower and kill him W have held that 18 U S.C. § 2 inposes
crimnal liability on anyone who associates in a crimnal venture,
shares the principal's crimnal intent, and engages in affirmative

conduct designed to nmake the venture succeed. See, e.d., United

States v. Medina, 887 F.2d 528, 532 (5th Cr. 1989). Thus, under

the indictnment and the applicable Iaw, the evidence is sufficient
to convict Reynal do of aiding and abetting the crine specified in
Section 848(e)(1)(B)--the nurder of Constable Lunsford.

Reynal do further argues, however, that by including the
wor di ng "counsel s, conmands, induces, procures or causes" as part
of the statute, Congress clearly intended that only " bosses' or
those who led others to kill were subject to the statute and not
those who nerely aided or abetted. We di sagree. Al t hough the
plain |anguage of the statute clearly is intended to reach

"bosses" or "kingpins," as Reynal do argues, it does not followthat
Congress intended aiders and abettors to be excused. To the
contrary, the | anguage of the statute | eads to the concl usion that
Congress i ntended that ai ders and abettors would be held crimnally
Iiabl e under the statute. Subsection (m of the statute provides:
In determning whether a sentence of death is to be
inposed . . . the finder of fact shall consider
mtigating factors, including the foll ow ng:
(3j ‘The defendant is puni shable as a principal (as
defined in section 2 of Title 18) in the offense, which

was commtted by anot her, but t he def endant' s
participation was relatively m nor

- 13-



21 U S.C 8§ 848(m(3) (enphasis ours). It is clear from this
wordi ng that Congress had in mnd 18 US. C. 8 2 and its part in
crim nal prosecutions, and that Congress did not intend to alter or
elimnate that role. We, therefore, reject Reynaldo's argunent
that the statute does not reach his conduct in this matter.

(2)

Reynal do argues that the trial court's denial of his notion
for severance violated his right to a fair trial and denied his
Si xth Anmendnent right to conpul sory process because it precluded
his co-defendant's excul patory testinony in his behalf. In this
respect, he first argues that he net the criteria of Fed. R Crim
P. 14 regarding a severance and that the trial court abused its
discretion in refusing to grant his notion for severance. Second,
he contends that the district court's denial of his notion for
severance denied his right under the Sixth Anendnent to conpel the
attendance of w tnesses.

In addressing his first argunent, we point out that "[i]t is
the general rule that persons who are indicted together should be

tried together. (Ctations omtted)." United States v. Harrel son,

754 F.2d 1153, 1174 (5th Cr.), cert. denied, 474 U.S. 908 (1985).
W note that Reynaldo correctly acknow edges that the district
court's denial of a Rule 14 notion is reviewable only for an abuse
of discretion. "To denonstrate an abuse of discretion, a defendant
must show that he suffered specific and conpelling prejudice

against which the district court could not provide adequate
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protection, and that this prejudice resulted in an unfair trial."

Id. "Excul patory testinony [of co-defendants] in sone cases nay
provide the basis for a severance." United States v. Rocha, 916
F.2d 219, 231-32 (5th Gr. 1990). In order to establish a prinm

facie case warranting severance for the purpose of introducing
excul patory testinony of a co-defendant, the defendant nust show
(1) a bona fide need for the testinony;
(2) the substance of the testinony;
(3) its exculpatory nature and effect;
(4) that the co-defendant would in fact testify if severance
wer e grant ed.
Id. at 232. In this case, the district court, after exam ning

Bal demar under oath, stated that it was "not persuaded that the
W tness would, in fact, testify;, would, in fact, waive his Fifth
Amendnent privileges."” Wen review ng rulings based on findi ngs of
fact, we nust accept the district court's findings of fact unless

they are clearly erroneous. See, e.q., United States v. Fernandez,

887 F.2d 564, 567 (5th Cr. 1989). Wen those findings are based
"primarily on oral testinony and the trial judge has viewed the

deneanor of the w tnesses [t]he clearly erroneous standard i s an
especially rigorous one. (Ctation omtted.)" I1d. |In this case,
therefore, the trial court's finding is entitled to great
def erence. We certainly cannot say that we are "left wth the
“definite and firmconviction that a m stake has been commtted." "
Thus, the district court was not clearly erroneous and we affirm
the trial court's denial of Reynaldo's notion for severance based

on Fed. R Cim P. 14.
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We nust, however, still deal with Reynal do's contention that
the denial of the notion for severance deprived himof his Sixth
Amendnent right to conpel the attendance of w tnesses--i.e., his
right to conpel Baldemar's attendance at a separate trial.
Reynal do argues that Bal demar woul d have testified that the three
men in the car were unarned and had fornmed no plan to kill in the
event their marihuana |oad was discovered by authorities, that
during the stop by Lunsford, Reynaldo did not tell anyone to kil
t he constabl e, that Reynal do never touched t he constable's gun, and
that the unintelligible conversation between him and Reynal do at
the rear of the car before the attack on Lunsford concerned only
Reynal do's having failed to bring his driver's |license. Reynal do
points to the sentencing phase of the trial where Baldemar
testified that his statenent to Reynaldo at the rear of the car
concerned only Reynaldo's failure to bring his driver's |icense and
where, Reynaldo says, the jury "specifically found that Reynal do
Villarreal did not intend to kill the officer." Thus, Reynal do
argues, he suffered a di sadvantage because of "his inability to
call Bal demar Villarreal, whose Fifth Anendnent privil ege i ncl uded,
at the joint trial, the right not to take the stand.™

W renmain unconvinced. First of all, Reynaldo cannot
circunvent the district court's finding that Bal demar would not
have waived his Fifth Amendnent right at a separate trial for
Reynal do. Al though Reynal do argues that in the event of a separate

trial, Bal demar coul d not have refused to take the stand and, once
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t here and havi ng i nvoked the Fifth Anendnent right, Reynal do woul d
have been entitled to "all favorable inferences that the jury may
[ have drawn] therefrom™ we find this argunent unavailing. The
vi deot ape i n evidence shows Reynal do attacki ng Constable Lunsford
as soon as he was tackled by Bal demar and that Reynal do repeatedly
ki cked Constable Lunsford in the head after he was westled down.
The tape also shows that Reynaldo took Constable Lunsford's
billfold after Lunsford was shot. No possible testinony by
Bal demar is sufficiently aneliorating of Reynal do's conduct that
its absence establishes the "specific and conpelling prejudice"
necessary to denonstrate a viol ation of Reynal do's right, under the
Si xth Anendnent, to a fair trial. Furthernore, the jury's failure,
at the sentencing phase of the trial, to find Reynaldo guilty of
the aggravating factor of "intentionally kill[ing]" Constable
Lunsford is irrelevant to Reynaldo's Sixth Amendnent claim the
jury was subject to conpletely different considerations at
sentencing fromthose at the guilt phase of the trial. It may well
have decided that Reynaldo aided and abetted the intentional
killing of Constable Lunsford, and so was guilty of the offense
charged, but that his conduct was not so norally cul pable that it
warranted the death penalty.
|V
Havi ng considered the grounds of appeal presented by the

appel l ants, Bal demar Sanbrano Villarreal and Reynal do Sanbrano
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Villarreal, we find no nerit in them For that reason, the
j udgnents of conviction of the district court are

AFFI RMED.
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