UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 91-4627

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
BRI AN MELANCON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(Sept enmber 3, 1992)

Before JOLLY, and DUHE, GCircuit Judges and ROBERT M PARKER,
District Judge.?

DUHE, Circuit Judge:

Def endant - Appel l ant  Brian Ml ancon seeks review of his
sentence to 108 nonths inprisonnent for conspiring to distribute
met hyl enedi oxynet hanphet am ne. Because Ml ancon waived his right
to appeal as part of his plea agreenent, we dism ss.

Appellant was indicted for conspiring to distribute
met hyl enedi oxynet hanphetami ne (MDMA or "ecstasy") in Septenber
1990. Appellant reached a plea agreenent with the Governnent by
July 1991. Pursuant to that agreenent, Appellant pleaded guilty to

conspiracy to distribute MDVMA and the parties stipulated that he

. Chief Judge of the Eastern District of Texas, sitting by
desi gnati on.



had possessed 36,000 tablets of the drug. Also as part of the plea
agreenent, Appellant waived his right to appeal his sentence.
The Governnent contends that in light of this waiver, we should
di sm ss Appellant's appeal. W agree.

The right to appeal is a statutory right, not a constitutional

right. Abney v. United States, 431 U. S. 651, 656 (1977); 18 U. S. C.

§ 3742; 28 U.S.C § 1291. The Suprene Court has repeatedly

recogni zed that a defendant nmay wai ve constitutional rights as part

of a pl ea bargai ning agreenent. Town of Newton v. Runery, 480 U. S.
386, 393 (1987). It follows that a defendant nay also waive
statutory rights, including the right to appeal. W so held in
United States v. Sierra, No. 91-4342, slip op. at 2 (5th Cr. Dec.

6, 1991) (copy attached), in which the defendant waived the right
to appeal her sentence in exchange for a limtation on her maxi num
term of inprisonnent. Several circuits simlarly have enforced

such waivers. United States v. Rutan, 956 F.2d 827, 829 (8th Cr

1992); United States v. Navarro-Botello, 912 F. 2d 318, 321-22 (9th

Cir. 1990), cert. denied, 112 S. C. 1488 (1992); United States v.

Waqggins, 905 F.2d 51, 52-54 (4th Cr. 1990).2 But, as we
recognized in Sierra, the waiver nust be inforned and vol untary.

Sierra, slipop. at 3; Arrastiav. United States, 455 F. 2d 736, 739

(5th CGr. 1972); United States v. Wessells, 936 F.2d 165, 167 (4th

Gir. 1991).

2 The seventh circuit has also upheld waivers of the right to
appeal. The waiver in question was not part of a plea agreenent,
but made in a notion to dismss a previous appeal. Johnson v.
United States, 838 F.2d 201, 203-04 (7th Cr. 1988).
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Appel | ant does not assert that his waiver anything | ess than
vol untary and, after de novo review of the record, we are satisfied
that it was informed. As directed by Rule 11 of the Federal Rules
of Crimnal Procedure, the district court held a hearing at which
it reviewed the charges and plea agreenent with Appellant and his
counsel. The review of the plea agreenent included the foll ow ng
col I oquy concerning Appellants's wavier of the right to appeal:

The Court: [ You understand] that paragraph
six of this and this is very inportant that
you know ngly, that neans you know what you
are doing, and by reasoning, have exercised
the choice to intelligently and voluntarily
woul d waive the right to appeal the sentence
i nposed in this case on any ground, i ncluding
the right of appeal conferred by Title 18,
United States Code, section 3742, in exchange
for the concessions nade by the United States
of America in this agreenent, do you
under stand that?

Def endant Mel ancon: Yes, sir.

The district court infornmed Appel |l ant of the statutory maxi mum
penalty of twenty years, the inposition of supervised rel ease, and
the use of the sentencing guidelines. The court also stated that
it was not bound by any agreenent between the parties regarding
sentenci ng and explained its authority to depart fromthe guideline
sent enci ng range.

Al t hough Appellant's plea agreenent differs from the one
enforced in Sierra in that Appellant was not prom sed a specific
sentence, the uncertainty of Appellant's sentence does not render
hi s wai ver uninforned. See Rutan, 956 F.2d at 830; Waqggins, 905
F.2d at 52. Appel | ant understood that the court had exclusive
authority to set the sentence. He knew that the court would do so
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i n accordance with the sentencing guidelines and that the court had
the power to depart fromthe guideline recormendation. Appellant
was al so aware of the maxi numterns of inprisonnent and supervi sed
rel ease applicable to his crine.® Most inportant, he knew that he
had a "right to appeal his sentence and that he was giving up that
right." Rutan, 956 F.2d at 830.

Appel l ant notes that at his sentencing hearing, the district
court advised himthat he had the right to appeal his conviction
and sentence. He contends that this msstatenent negates the
know ngness of his waiver and proves that the district court did
not believe the waiver was valid. The court's statenents, however
were made four nonths after Appellant entered into the plea
agreenent with the Governnent; they could not have influenced
Appellant's decision to plead guilty. Furthernore, any alleged
uncertainty on behalf of the district court as to the legality of
the agreenent does not affect our determnation that Appellant's
wai ver was voluntary, know ng, and perm ssible. See Rutan, 956
F.2d at 830.

Finally, Appellant argues that the Governnent relinquishedits
right to enforce the agreenent because it failed to correct the
court's m stake at sentencing. The Governnent's inaction, though
not commendabl e, did not constitute a breach of the agreenent. The

Governnent has tinely notified this Court of Appellant's waiver,

3 The district court ultimately inmposed a sentence within the
range descri bed. W do not address, therefore, the question
whet her Appel | ant knowi ngly wai ved the right to appeal a sentence
contrary to the district court's assurances.
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and thus has preserved its right to enforce the agreenent. But

see, United States v. Vogt, 901 F.2d 100, 102 (8th GCr. 1990)

(Governnent could not enforce plea agreenent after it delayed in
conplaining of breach and continued to accept agreenent's
benefits.).

We hold that a defendant nmay, as part of a valid plea
agreenent, waive his statutory right to appeal his sentence.
Appel lant voluntarily and knowi ngly entered such an agreenent,
wai ving his right to appeal. Hi s appeal is, therefore,

DI SM SSED.

Nothing in this opinion, however, should be interpreted as
indicating that a district court is not free to determ ne whet her
pl ea wai vers of the right to appeal are unacceptable. W recognize
that there may be sound policy reasons for refusing to accept such
wai vers, and that district courts mght disagree with the policy
choice made by the court in this case to accept a plea agreenent
appeal waiver. Today, we sinply decide that this district court
operated within its discretion in accepting the plea agreenent
appeal waiver; and we note that a district court's refusal to

accept such a waiver |likew se would be within its discretion.

Parker, District Judge, ™™ concurring specially:

| concur specially because | cannot dissent. This panel is

Chi ef Judge, Eastern District of Texas, sitting by
desi gnation



bound by the unpublished, per curiam opinion, United States V.
Sierra, No. 91-4342 (5th Cir. Dec. 6, 1991).! Unfortunately, the
rule articulated in that decision conpels ne to find that Appell ant
Mel ancon's plea agreenent waiver of his right to appeal was a
knowi ng, intelligent and voluntary act. | wite separately to
express why | think the rule enbraced by this Crcuit in Sierrais
illogical and m schievous -- and to urge the full Court to exam ne

the "Sierra rule," and to reject it.?

! See Wlson v. Taylor, 658 F.2d 1021, 1034 (5th Cr. 1981);
Pruitt v. Levi Strauss & Co., 932 F.2d 458, 465 (5th Gr. 1991)
(respecting Fifth Crcuit Local Rule 47.5.3).

2 Aside fromthe question of Sierra's wisdom or |ack thereof,
| note too the problens inherent in giving precedential effect to
unpubl i shed opi ni ons. See 5th CGr. R 47.5.3. Since, by
definition, a decision is wunpublished only if it "has no
precedential value" (5th Cr. R 47.5.1.), making such a decision
bi nding runs the risk of having it unintentionally nmake new | aw.
Sierra does not, in fact, nerely reiterate settled principles of
| aw, but rather presunes to settle -- through stare decisis -- the
unsettl ed. This (attenpted) appeal "is a prinme exanple of the
conplications caused by this Court's adherence to the rule that
unpubl i shed opinions are binding precedent.” Pruitt v. Levi
Strauss & Co., 932 F.2d 458, 467 n.2 (5th Gr. 1991) (Johnson, J.
concurring in part and dissenting in part) (citing 5th Cr. R
47.5. 3).

Because the Sierra opinion is unpublished and unavail abl e,
Appel I ant Mel ancon may have been conpl etely unaware that this Court
had enbraced the rule articulated therein. (Wile the governnent
managed to cite Sierrainits brief, the opinion cannot be found in
t he Federal Reporter and cannot be obtained through the two public
conputerized | egal networks.) Yet Sierra does not sinply reaffirm
the law of the Grcuit. The Fifth Crcuit case Sierra cites for
the proposition that "[t]o be valid, the waiver of the right to
appeal nust be an infornmed waiver" -- Arrastia v. United States,
455 F.2d 736, 739 (5th Gr. 1972) -- did not settle the question
posed by Sierra. Arrastia addresses a defendant's waiver of the
right to appeal his post-trial conviction -- a fundanentally
different circunstance from the one presented in Sierra, which
concerns the propriety of a plea agreenent waiver of the right to
appeal, including the right to appeal a supposedly QGuidelines-
limted sentence yet to be inposed.
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In Sierra, this Crcuit adopted the rule previously
promul gated in other circuits -- that guilty plea provisions
calling upon the defendant to waive his or her right to appeal are
valid as long as this waiver is "informed and voluntary." The
followng syllogism as reiterated in today's opinion, underlies
this rule: "The right to appeal is a statutory right, not a
constitutional right.][ ] The Suprene Court has repeatedly
recogni zed that a defendant nmay wai ve constitutional rights as part
of a plea bargaining agreenent.[ ] It follows that a defendant
may al so waive statutory rights, including the right to appeal."”
(citations omtted) (enphasis added)

In addition to Sierra, today's nmajority opinion relies on the
decisions in three other circuits to support the conclusion that
the waiver at issue in this case is acceptable. But only the
Eighth Grcuit opinionin United States v. Rutan, 956 F.2d 827 (8th
Cr. 1992), has energed since Sierra was decided. The cursory
Rut an decision adds nothing substantial to the analysis of the
issue we confront; Rutan, Ilike Sierra, nerely follows the
i nadequat el y reasoned decisions fromthe Fourth and Ninth Crcuits
to which the Court today again |ooks for support. So, today's
majority opinion sinply recasts Sierra, adding, in ny view, only
one nore ill-judged decision by another circuit to the faulty
syl l ogi smenbraced in Sierra.

Today's opinion, like Sierra before it, is a prine
illustration of the risk run by followi ng the reasoning of other

circuits on inportant and unsettled issues w thout undertaking a



t horough, independent analysis of whether the logic of the other
circuits is flawed. Just because other circuits have said a ruling
is cut fromthe cloth of reason does not always nean that it is.
This G rcuit should speak up when the "enperors" of other circuits
are wearing no clothes.® The rule articulated in Sierrais clearly
unaccept abl e, even unconstitutional policy: the "Sierra rule"
mani pul ates the concept of knowing, intelligent and voluntary
wai ver so as to insulate fromappellate review the decisi on-nmaki ng
by Iower courts in an inportant area of the crimnal law. And it
seeks to acconplish this abnormal gain in "speed" and "finality" by
thwarting congressional |imtations onthe courts' sentencing power
and cranping the constitutional rights of those who succunb to pl ea

agreenent waivers of the right to appeal.

It matters not that this is a drug case. It matters not that
this (attenpted) appeal my well be wthout nerit on its
substantive points. It matters that we take care to see that the

so called "war on drugs" not count anong its casualties
constitutional integrity.

|. Sierra' s Futuristic "Knowing and Intelligent” \Wiver

As aninitial matter, | do not think that a defendant can ever
knowi ngly and intelligently waive, as part of a plea agreenent, the
right to appeal a sentence that has yet to be inposed at the tine
he or she enters into the plea agreenent; such a "waiver" is

i nherently uninfornmed and unintelligent. The Sierra Court foll owed

3" . . argunents, like nen, are often pretenders." Plato,
quoted in Irving M Copi & Carl Cohen, Introduction to Logic 91
(8th ed. 1990).



the Fourth and NNnth Crcuits in holding that a wai ver of the right
to appeal one's sentence is "know ng" and "i nfornmed" as | ong as the
accused realizes that the effect of this waiver is that he or she
wll not be able to appeal. Accordingly, today's majority opinion
states (quoting United States v. Rutan, 956 F.2d 827, 830 (8th Cr
1992)): "[Appellant Mel ancon] knew that he had a 'right to appeal
his sentence and that he was giving up that right."" But this
roundabout conclusion -- first articulated by the Fourth Circuit in
United States v. Waggins, and followed so far by the courts
subsequently confronting the issue -- m sapprehends the nature of
the requirenent that waivers of inportant rights be know ng and
intelligent.*

In the typical waiver cases, the act of waiving the right
occurs at the nonent the waiver is executed. For exanpl e: one
wai ves the right to silence, and then speaks; one waives the right

to have a jury determne one's guilt, and then admts his or her

guilt tothe judge. In these cases, the defendant knows what he or
4 The fallacious syllogismenbraced in Sierra -- and readopt ed
in today's opinion -- was created in the Fourth GCrcuit's ill-

concei ved case, United States v. Wggins, 905 F.2d 51, 52-54 (4th
Cr. 1990), cited in United States v. Sierra, No. 91-4342, at p. 3
(5th CGr. Dec. 6, 1991). The Ninth Circuit case upon which Sierra
rests, United States v. Navarro-Botello, 912 F.2d 318 (9th Cr
1990), essentially follows w thout questionthe illogic of Wggins.
In their 1991 (majority) opinions on the subject of plea agreenent
wai vers of appellate rights, the Fourth and Ninth Crcuits sinply
follow thenselves -- i.e., adding but another |ayer of specious
reasoning to this subject. See United States v. Wssells, 936 F. 2d
165, 167-168 (4th Cir. 1991); United States v. Bolinger, 940 F.2d
478, 479-480 (9th Cr. 1991). The Eighth Crcuit's recent case --
United States v. Rutan, 956 F.2d 827 (8th Cr. 1992) -- in
follow ng the m sbegotten syllogismof Wggins, coommts the sane
errors as Sierra; yet today this Court cites Rutan as justification
for repeating Sierra's m stakes.



she is about to say, or knows the nature of the crinme to which he
or she pleads guilty. See Marshall v. Lonberger, 459 U S. 422,
436, 103 S.Ct. 843, 852 (1983) (in order for plea agreenent to be
val id, accused nust have notice of the nature of the charge);
Johnson v. Zerbst, 304 U S. 458, 464, 58 S.C 1019, 1023 (1938)
(defining waiver as "an intentional relinquishnment or abandonnent

of a known right or privilege.") (enphasis added). Cf. MKinney v.
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United States, 403 F.2d 57, 59 (5th Cr. 1968) ("the right to
appeal should not be considered as havi ng been wai ved or abandoned
except where it is clearly established that such is the case.")
(enphasi s added). Wile one cannot fully know t he consequences of
confessing or pleading guilty, one does know what is being yielded
up at the tinme he or she yields it.

Like the Court in Sierra, today my colleagues cite a typica
wai ver case -- Newton v. Runery, 480 U S. 386, 107 S. Ct. 1187
(1987) -- for the categorical proposition that one may waive a
constitutional right as part of a plea bargaining agreenent. Cf
United States v. Sierra, No. 91-4342, at p. 3 (5th Cr. Dec. 6
1991). But in Newton, the right waived was the right to sue under
42 U.S.C. § 1983. Thus, the waiver in Newton, too, was of a known
quantity: a lawsuit -- of which the one waiving had full
know edge, and over which the one waiving exercised control

Simlarly, the semnal case for the fallacious syllogism
enbraced by Sierra -- United States v. Wggins, 905 F.2d 51, 52-54
(4th Cr. 1990) -- cites, for the proposition that statutory rights
are wai vable, the Fourth Grcuit's earlier decisions in: United
States v. Cark, 865 F.2d 1433, 1437 (4th Gr. 1989) (en banc); and
United States v. Sheffer, 896 F.2d 842, 847 (4th Gr. 1990). But
again, in both of these earlier Fourth GCrcuit cases, known
gquantities were waived. In Cark, the defendants waived their
statutory rights to an i medi ate detention hearing (because they
desired to remain in custody for their own protection). I n

Sheffer, what the
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defendant waived by persisting in his guilty plea, despite
di sagreenent over the inport of a paragraph in his plea agreenent
(a paragraph concerning what sort of recommendation the United
States Attorney's Ofice would nmke respecting the judge's
Cui del i nes sentencing of the defendant), was the right to appeal
the already known (i.e., pre-waiver) issue of the proper
interpretation of that paragraph.?®

The situation is conpletely different when one waives the
right to appeal a QGuidelines-circunscribed sentence before the
sentence has been i nposed. What is really being waived is not sone
abstract right to appeal, but the right to correct an erroneous
application of the Quidelines or an otherwise illegal sentence.?
This right cannot cone into existence until after the judge

pronounces sentence; it is only then that the defendant knows what

5> And the Seventh Circuit habeas corpus case cited by the

majority -- Johnson v. United States, 838 F.2d 201 (7th Gr. 1988)
-- is no different. The issue in that case was whether the
def endant - appel l ant could satisfy the applicable habeas corpus
standard of "cause and prejudice" for waiving, post-conviction and
after inposition of sentence -- his known grounds for appealing the
sane. Def endant - Appel | ant Johnson knew what grounds he had for
appealing his conviction and sentence, and he sinply acted
according to these known quantities to strategically waive his
right to appeal:

his lawer told himthat an appeal would be expensive,

that he would be out of prison by the tine the court got

"round” to deciding the appeal, and that after dropping

his appeal he could file a notion for a reduction of

sentence under Fed. R CrimP. 35 with a greater prospect

of success. The defendant cannot press his clainms in two

courts at once but nmust choose.[ ]
Johnson, id. at 204 (citations omtted) (enphasis added).

6 See 18 U.S.C. § 3742(a)(1)&2);: 18 U.S.C. § 3742(e).
12



errors the district court has nade -- i.e., what errors exist to be
appeal ed, or waived. See Fed. R CrimP. 11, 1989 Anendnent advi sory
commttee's note (respecting the anmendnent's nmandate that the
district court informthe defendant that the court is required to
consi der any applicabl e guidelines but may depart fromthem under
some circunstances, so as to assure that the existence of the
Guidelines will be known to the defendant before a plea of guilty
or nolo contendere is accepted: "Since it wll be inpracticable,
i f not inpossible, to know which guidelines will be relevant prior
to the fornulation of a presentence report and resolution of
di sputed facts, the anmendnent does not require the court to specify
whi ch guidelines will be inportant or which grounds for departure
m ght prove to be significant.").

In categorically citing cases concerning the waiver of the
right to appeal known quantities, to support the proposition that
the waiver of the right to appeal unknown errors may be |ikew se
"infornmed," today's opinion sinply perpetuates a fallacy enbraced
in Sierra -- a strain of the fallacy of Accident.” It is, then, a
shaky foundation indeed that props up Sierra, and one unworthy of

provi di ng the underpinning for such a significant rule of this

" See generally Irving M Copi & Carl Cohen, Introduction to
Logic 100-101 (8th ed. 1990) ("when we apply a generalization to
i ndi vidual cases that it does not properly govern, we commt the
fallacy of Accident.").
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GCrcuit.® Yet evenif | were convinced that the sort of futuristic
wai ver at issue in this case could be know ng and intelligent, |
coul d not support it. Any systemi c benefits that m ght inhere in
this type wai ver cannot overcone its extrenely del eterious effects
upon j udici al and congressi onal integrity, and i ndividua
constitutional rights.

1. The Sierra Rule Myves Sentencing Qut of (Over)Si ght

The "Sierrarule" reiterated today has roots in still another
fallacy of Accident -- one enbraced wi thout question by a majority
of the Fourth Grcuit in United States v. Cark, 865 F.2d 1433,
1437 (4th Cr. 1989) (en banc), and readopted wi thout hesitationin
the Fourth Circuit case underlying Sierra: Wggins. In Cark, a
majority of the en banc Fourth Circuit nmade the foll ow ng m st ake:
"[1]f defendants can wai ve fundanental constitutional rights such
as the right to counsel, or the right to ajury trial, surely they
are not precluded from waiving procedural rights granted by
statute." Clark, 865 F.2d at 1437 (enphasis added), quoted in
United States v. Wggins, 905 F.2d 51, 53 (4th Gr. 1990). See
also e.g., United States v. Rutan, 956 F.2d 827, 829 (8th Cr.
1992) ("If defendants can wai ve fundanental rights, surely they are

not precl uded fromwai ving procedural rights granted by statute.").

8 See id. at 101 (regarding the fallacy of Accident: "there
is no fallacy nore insidious than that of treating a statenent
which in many connections is not msleading as if it were true
al ways and w thout qualification.") (quoting H W B. Joseph, An
I ntroduction to Logic (New York: Oxford University Press, 1906)).
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However, even assum ng arguendo that the right to appeal one's
sentence is not a fundanental, but a "nere" statutory right, it
does not necessarily follow that the statutory right to appeal is
wai vabl e because "lesser" than waivable constitutional rights
I ndi vidual rights are not all that are at issue here.

28 U.S.C. § 1291 and the provisions of 18 U. S.C. § 3742 cannot
be understood as nere conferrals of individual rights to appeal a
sentence under the Sentencing GQuidelines. Rather, these statutory
provi sions, along with the Sentenci ng Gui delines thensel ves, speak
directly to the power of the federal courts and should be read as
inposing limtations upon individual and judicial authority. Such
limtations cannot be "waived" by parties. Conpare United States
v. WIllis, 958 F.2d 60, 62-63 (5th Cr. 1992) (reaffirmng that the
Speedy Trial Act's "central intent is to protect society's
interests" and thus, that the provisions of the Act are not
wai vabl e by the defendant) (citing United States v. Kington, 875
F.2d 1091, 1107 (5th Cr. 1989)), with Barker v. Wngo, 407 U. S.
514, 92 S. & 2182 (1972) (respecting the waivability of the
defendant's Sixth Amendnent speedy trial guarantee).

It is a curious rule that says one cannot waive a statutory
right to a speedy trial, on the one hand, and at the sane tine says
t hat one can wai ve a statutory and fundanentally inportant right to
an appeal, on the other. True, an unconditional quilty plea --
made knowi ngly, voluntarily, and with the benefit of conpetent

counsel -- functionally waives all nonjurisdictional defects that
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have occurred during pre-plea proceedi ngs agai nst the defendant.
United States v. Jackson, 659 F.2d 73 (5th Gr. 1981), cert.
denied, 455 U. S. 1003 (1982). See also United States v. Caperell,
938 F. 2d 975, 977 (9th Gr. 1991) (guilty plea generally waives al

clains of a constitutional nature occurring before the plea). And
it is true that anong the nonjurisdictional defects so waived are
Speedy Trial Act violations. United States v. Broussard, 645 F. 2d
504, 505 (5th Cr. 1981) ("The entry of a know ng and vol untary
guilty plea waives all nonj uri sdi cti onal defects in the
proceeding.[ ] This disposes of the speedy trial claim[ ]")
(citations omtted); accord United States v. Bohn, 956 F.2d 208,
209 (9th Gr. 1992) ("A defendant's guilty plea waives all
nonj urisdictional defect clainms.[ | The right to a speedy trial
under the Speedy Trial Act is nonjurisdictional.") (citation
omtted). But the plea agreenent waiver of the right to appeal a
forthcom ng Quidelines sentence is different in kind froma plea
agreenent-triggered waiver of nonjurisdictional defects occurring
pre-plea. See Blackledge v. Perry, 417 U. S. 21, 37, 94 S. . 2098,
2107 (1974) (Rehnquist, J., dissenting) ("Inposition of sentence in
violation of [due process] is not an 'antecedent constitutiona
violation' since sentence is customarily inposed after a plea of
guilty, and is a separate | egal event fromthe determ nati on by the
[c]ourt that the defendant is in fact guilty of the offense with

whi ch he is charged.") (enphasis added).
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It is especially inportant to realize that the system c val ue
protected by the nonwaivability of Speedy Trial Act provisions
(absent a guilty plea) is identical to that secured by plea
bargains -- i.e., "speedy justice." Conpare United States v.
WIllis, 958 F.2d 60, 63 (5th Gr. 1992) ("Allow ng the defendant to
wai ve the Act's provisions would conprom se the public interest in
speedy justice."), with Blackledge v. Allison, 431 U S. 63, 71, 97
S.C. 1621, 1627-1628 (1977) (noting the inportance of plea
bargaining in this country's crimnal justice system plea
bargai ning's chief virtues being "speed, econony and finality").
In contrast, the public interest in proper applications of the
CGui del i nes cannot be protected through a defendant's pl ea bar gai ned
"wai ver" of review of the district court's Quidelines sentencing;
the defendant's "waiver" of review of district court sentencing
under the Quidelines offends the systemc goals reflected in the
Sentencing GQuidelines. Indeed, the majority's assertion that "the
[district] court had exclusive authority to set the sentence"
notw thstanding, the Sierra rule is nutinous -- in terns of the
fundanental constitutional doctrines of separation of powers and
checks and bal ances; the rule sanctions district court usurpation
of the discretionary sentencing authority Congress expressly took
away from the federal trial courts in 1984, See generally
Mstretta v. United States, 488 U S. 361, 109 S.Ct. 647 (1989); cf.
id at 382, 109 S. . at 659 ("the greatest security against
tyranny -- the accunulation of excessive authority in a single

branch -- lies . . . in a carefully crafted system of checked and
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bal anced power w thin each Branch.").?®

Despite the majority's assertion that "[Appellant Ml ancon]
knew that the court would [set his sentence] in accordance with the
sentencing guidelines . . . .", Appellant Ml ancon had no such
assurance -- as the | arge and expandi ng uni verse of | aw concerni ng
district court applications of the Sentencing Quidelines and
appel l ate court review of the sane nmmkes clear.® |In fact, 18
U S C 8 3742 plays an essential part in acconplishing the intent
of Congress to limt federal court sentencing power; and the Sierra
rule thwarts 8 3742. Following are reflections of the judicia
encroachnent sponsored by Sierra.

A sentencing court may depart upward or downward from the
appl i cabl e guidelines, to inpose a sentence outside the "guideline
range," if the court finds that an aggravating or mtigating
circunstance exists that was not adequately taken into
consideration by the Sentencing Commssion in formulating the

Quidelines. 18 U.S.C. 8 3553(b). But this Grcuit has been quite

° 1 note also that the majority's cited case, Johnson v.
United States, 838 F.2d 201 (7th Cr. 1988), is not a Quidelines
case. Def endant - Appel | ant Johnson was sentenced in Mrch 1983
whil e the Cuidelines energed as part of the Sentencing Reform Act
of 1984.

10l egal principles relative to district court application of
the Guidelines and appellate court review of the sanme are in fact
so unsettled (yet inportant) that a special reporter has been
created to track and explain developnents in this area. See
generally Federal Sentencing Reporter (published for the Vera
Institute of Justice by the University of California Press) (edited
by Enory and Yal e Law School Professors Marc M1l er and Daniel J.
Freed).
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inflexibleinits demands: (1) that the sentencing court state its
reasons for any such departure, and (2) that the sentence inposed
pursuant to such a departure be reasonable in light of the
sentencing court's articulated reasons. See generally United
States v. Mouwurning, 914 F.2d 699, 707-708 (5th G r. 1990). The
Sierra rule obstructs this Grcuit's orders respecting Sentencing
Cui del i nes departures, by insulating violations of these orders
fromreview. Also insulated fromappellate reviewunder the Sierra
rule is the district court judge's adoption of the "guideline
range" cal cul ated under the Sentencing Cuidelines by nonjudicial
probation officers. Mreover, waivers of the sort at issue inthis
case insulate fromreview factual inadequacies in the presentence
reports generated by nonjudicial probation officers in Sentencing
Gui del i nes cases. Appel l ate review ensures that the record
adequately support whatever factual findings the district court
j udge nmakes or adopts. See United States v. Melton, 930 F. 2d 1096
(5th Gr. 1991) (vacating sentenci ng determ nati on because di strict
court did not articulate basis for factual findings); United States
v. Graves, 720 F.2d 821, 824 (5th G r. 1983) ("when a presentence
report is relied upon as a source of the factual basis to establish
the crime, this circunstance nust appear on the record, and where
necessary to establish the factual basis, the presentence report
must be part of the record on appeal."). The Sierra rule cancels

this i nsurance.
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In brief: every erroneous application of the GCuidelines
frustrates the conplex policy goals that Congress and the United
States Sentencing Commission intended for the Quidelines to
further.' The Sierra rule works a breach of the Judiciary's duty
to ensure that the goals of Congress and the Sentenci ng Comm ssion
are net. Cf. Mstretta v. United States, 488 U. S. 361, 390, 109
S.C. 647, 664 (1989) ("the sentencing function |long has been a
peculiarly shared responsibility anong the Branches of governnent
and has never been thought of as the exclusive constitutiona
provi nce of any one Branch.") (citing United States v. Addoni zi o,

442 U.S. 178, 188-189, 99 S. . 2235, 2242 (1979)). And the fact

1 While the United States Sentencing Commission is "housed"
in the Judicial Branch, it is a body independent of that Branch
See generally Mstretta v. United States, 488 U S. 361, 368-369,
109 S. . 647, 652-653 (1989) (citing 28 U.S.C. 88 991-995); id. at
384- 385, 109 S C. at 661 ("The Sentencing Conm ssion
unquestionably is a peculiar institution within the franmework of
our Governnent. Although placed by the [the Sentencing Ref orm Act
of 1984] in the Judicial Branch, it is not a court and does not
exercise judicial power.").
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that -- as ny colleagues enphasize -- "the district court
ultimately inposed a sentence within the [applicable guideline]
range" affords no systemc shelter fromSierra's certain storm of
judi cial encroachnent. !?

[1l1. The Sierra Rule Neuters
Federal Rule of Crimnal Procedure 11

Whil e today's majority opinion addresses to sone extent the
district court's performance pursuant to Federal Rule of Crim nal
Procedure 11 (Rule 11), such an analysis is not conmanded by the
majority opinion. And the Sierrarule actually appears to sanction
district court disavowal of Rule 11

District court satisfaction of the "core concerns" of Rule 11
is supposed to help guarantee that "[a] plea of guilty and the
ensui ng convi ction conprehend all of the factual and | egal el enents
necessary to sustain a binding, final judgnment of guilt and a
| awful sentence." United States v. Broce, 488 U S. 563, 569, 109
S.& 757, 762 (1989). Cf. United States v. Dayton, 604 F.2d 931
(5th CGr. 1979) (Fifth CGrcuit, en banc, holding that a failure of

a district court to address Rule 11's core concerns requires

12 Moreover, the mpjority's failure to address the precise
contours of acceptability relative to a "Sierra Waiver" (i.e., "W
do not address . . . the question whether Appellant know ngly
wai ved the right to appeal a sentence contrary to the district
court's assurances") is inconsistent with principles of judicial
econony -- in light of the fact that Appellant Ml ancon's plea
agreenent says unequivocally that he waived his "right to appeal
the sentence inposed in [ ]his case on any ground, including any
appeal right conferred by Title 18, United States Code, Section
3742." Plea Agreenent of March 13, 1991 in United States v. Brian
Mel ancon, E.D. Tex. No. 1:90-CR-65 (4), at paragraph 6 (enphasis
added) .
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automatic reversal. Rule 11's core concerns are: whether the plea
was coerced; whether the accused understands the nature of the
charges agai nst hi mor her; and whether the accused understands the
consequences of his or her plea), cert. denied, 445 U. S. 904, 100
S.Ct. 1080 (1980).% Adherence to Rule 11's core concerns is
crucial, given the final consequences of pleading guilty. In
pleading guilty the defendant may be foregoing a nunber of
procedural and substantive rights, which rights mght lead to
acquittal or dismssal if the defendant's case proceeded toward

trial.

13 Non-conpliance with the non-core requirenents of Rule 11,
or nerely inadequate or "less than letter perfect" treatnent of a
core concern, may be excused under a harnless error analysis.
United States v. Bachynsky, 934 F.2d 1349, 1358 (5th Cr.) (en
banc) (following in this respect United States v. Corbett -- 742
F.2d 173, 178 n.14 (5th Cr. 1984) -- but hastening to add that a
determnation by the Grcuit that a failure to address an el enent
or conponent of Rule 11 is "partial" does nothing nore than | eave

open the door to test that werror for harnm essness; "[a]
determ nation that such afailure is partial does not automatically
make it harmess."), cert. denied, -- US --, 112 S Q. 402

(1991). Accord United States v. Adanms, 961 F.2d 505, 510-511 (5th
Cir. 1992); United States v. Martirosian, 967 F.2d 1036, 1038-1039
(5th Gr. 1992).

14 See generally McCarthy v. United States, 394 U. S. 459, 466,
89 S.Ct. 1166, 1170 (1969); Boykin v. Al abama, 395 U.S. 238, 242-
244, 89 S. . 1709, 1711-1713 (1969). See also Barrientos v.
United States, 668 F.2d 838, 842-843 (5th Gr. 1982); United States
v. Caperell, 938 F.2d 975, 977 (9th Gr. 1991).
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Appel | ant Mel ancon's pl ea agreenent says that he waived his
"right to appeal the sentence inposed in [ ]his case on any ground,
i ncludi ng any appeal right conferred by Title 18, United States
Code, Section 3742."'> And the circuit opinions upon which Sierra
relies address only the plea agreenent waiver of the right to
appeal a forthcom ng sentence. But Sierra itself states that a
def endant nmay waive the right to appeal his or her conviction and
sentence, as long as the waiver was "inforned." See United States
v. Sierra, No. 91-4342, at p. 3 (5th Cr. Dec. 6, 1991) ("[T]he
governnment argues that Sierra's appeal should be di sm ssed because
she wai ved the right to appeal her conviction and sentence as part
of her plea agreenent.” "Sierra' s waiver of her right to appea
her conviction and sentence was inforned.") (enphasis added).
Thus, Sierra appears to go so far as to insulate fromdirect review
the district court judge's performance relative to Federal Rul e of
Crimnal Procedure 11 -- i.e., by crushing the tripartite "core
concern” scrutiny called for by Rule 11 and its interpretive
caselaw into a quick colloquy about one concern: s the
defendant's waiver of his or her right to appeal a sentence
"knowi ng, intelligent and voluntary?" See United States v. Rutan,
956 F. 2d 827, 828-829 (8th Cir. 1992) ("The district court accepted
the plea after an extensive colloquy regarding the inplications of

the waiver.") (enphasis added). See also United States v.

15 Pl ea Agreenent of March 13, 1991 in United States v. Brian
Mel ancon, E.D. Tex. Crim No. 1:90-CR-65 (4), at paragraph 6
(enphasi s added).
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Wessells, 936 F.2d 165 (4th Cr. 1991); United States v. Bolinger,
940 F. 2d 478 (9th Cr. 1991) (i.e., neither of these | ater opinions
fromthe Fourth and Ninth Crcuits on the subject of plea agreenent
wai vers of the right to appeal one's yet-to-be-announced sentence
address the district court's satisfaction of Rule 11's core
concerns). Cf. United States v. Dayton, 604 F.2d 931 (5th Gr.
1979) (Fifth Crcuit, en banc, holding that a failure of a district
court to address Rule 11's core concerns requires autonmatic
reversal ), cert. denied, 445 U S. 904, 100 S.C. 1080 (1980).
Conpare also Barrientos v. United States, 668 F.2d 838, 842-843
(5th Gr. 1982) ("W note that followng a plea of guilty, a
defendant may in sone circunstances question the propriety of a
Rul e 11 proceeding. Q her conplaints, however, not based on a
jurisdictional or Rule 11 ground should be considered in a notion
to vacate under Section 2255.") (enphasis added).

V. The Waiver of the Ri ght to Appeal

Anyt hi ng About One's Sentence Pl aces an

Unconstitutional Condition Upon Pl eading

Aside fromthe facts that the Sierra rule (1) m sapprehends

the present-tine nature of a knowing and intelligent waiver, (2)
offends judicial integrity by foreclosing from this Court the
ability to directly review errors surrounding a defendant's
"conviction and sentence,” and (3) contravenes the congressional
intent underlying the Sentencing Quidelines (i.e., to limt the
power of the federal district courts with respect to sentencing),
this rule reflects the inposition of an unconstitutional condition

upon a defendant's decision to plead guilty. Unconstitutiona
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condi tions occur

when the governnment offers a benefit on condition that

the recipient perform or forego an activity that a

preferred constitutional right normally protects from

governnental interference. The "exchange" thus has two

conponents: the conditioned governnent benefit on the

one hand and the affected constitutional right on the

ot her. ¢

It is true that in pleading guilty to a charge know ngly,
voluntarily, and with the benefit of conpetent counsel, one waives
all but a few grounds on which to appeal. This is because a guilty
plea admts all the elenments of a formal crimnal charge and works
to wai ve nonjurisdictional defects occurring prior to the guilty
pl ea's execution. See Barrientos v. United States, 668 F.2d 838,
842-843 (5th Cr. 1982) (citing United States v. Jackson, 659 F.2d
73 (5th Cr. 1981), cert. denied, 455 U S. 1003 (1982); and United
States v. Sal dana, 505 F.2d 628 (5th Cr. 1974)). Nonethel ess, at

bottom the right to appeal in crimnal cases is of fundanenta

16 Kathl een M Sul livan, Unconstitutional Conditions, 102 Harv.
L. R 1415, 1421-1422 (1989) (enphasis in original). See also id.
at 1419:

[ The doctrine of wunconstitutional conditions] cannot
define the content of constitutional |iberties, rank
their inportance, or set the |l evel of state justification
demanded for their infringenent. But assum ng that sone

set of constitutionally preferred liberties has been
agreed upon, and that burdens on those liberties require
especially strong justification, unconsti tuti onal

condi tions doctrine perforns an inportant function.
Accordingly, comentators have overwhelmngly supported the
doctrine's basic prem ses. ld. at 1415 (citing the works of
several inmm nent scholars for this proposition).

25



i nportance.” Even if the Due Process and Equal Protection C auses
of the Constitution do not require the governnent to create a
statutory systemof appellate rights, these constitutional clauses
do require the governnent, once it has decided voluntarily to
create such a system (as it has), to allow unfettered and equal
access toit.® Mreover, the nandatory gui deli ne sentenci ng system
created by the Sentencing Reform Act of 1984 <creates such
expectations that a defendant enjoys a constitutionally-protected
liberty interest in being sentenced according to the GCuidelines.
See generally Burns v. United States, -- US --, --, 111 S. C.
2182, 2186-2188 (1991); id. at --, --, 111 S. C. at 2190-2192,
2196- 2197 (Souter, J., dissenting) ((1) noting that "the sentencing
process, as well as the trial itself, nust satisfy the requirenents
of the Due Process C ause" (quoting Gardner v. Florida, 430 U S.
349, 358, 97 S. . 1197, 1204 (1977)); and (2) concluding that the

Sentenci ng ReformAct, |ike the mandatory parole statutes, created
a liberty interest by using mandatory |anguage -- i.e., that a
sentenci ng judge "shall inpose a sentence of the kind, and within

17 See generally Giffin v. Illinois, 351 U S. 12, 18-19, 76

S.Ct. 585, 590-591 (1956) (recognizing the fundanental fairness
role that the appellate review process plays in the crimnal
justice systen); Douglas v. California, 372 U.S. 353, 83 S.C. 814
(1963). Cf. Ross v. Mdffitt, 417 U S. 600, 94 S. C. 2437 (1974).
See also Arrastia v. United States, 455 F.2d 736, 739 (5th Cr.
1972) ("[The right to a direct appeal] is a right which is
fundanental to the concept of due process of law ") (citations
omtted).

18 See generally Giffinv. Illinois, 351 U S. 12, 76 S.C. 585
(1956) (hol ding that governnent has a due process duty not tolimt
the opportunity of a statutorily created direct appeal in a

crim nal case).

26



the range [set forth in the Guidelines,] unless the court finds
that there exists an aggravating or mtigating circunstance of a
kind, or to a degree, not adequately taken into consideration by
t he Sent enci ng Conm ssion” (quoting 18 U.S. C. 8§ 3553(b); and citing
G eenholtz v. Nebraska Penal |Inmates, 442 U S 1, 12, 99 S. C
2100, 2106 (1979), and its progeny, which recogni zed t hat nandat ory
parol e statutes -- by giving convicts an "expectation of rel ease"
-- create a liberty interest subject to "sone neasure of
constitutional protection.")). See also United States v. Restrepo,
946 F.2d 654 (9th Gr. 1991) (en banc), cert. denied, -- US --,
112 S. Ct. 1564 (1992).

Wth a "Sierra Waiver," the governnent grants to the cri m nal
def endant the benefit of a plea agreenent only on the condition
that the defendant accept the boot-strapped abdication of his or
her right to appeal. This is at |east unacceptable, even if the
governnent may w thhold the benefit (i.e., the plea agreenent)
altogether. See United States v. Rodriguez, 959 F.2d 193, 197-198
(11th Cr. 1992) (district court inproperly conditioned sentence
under the CGuidelines when it wei ghed defendants' exercise of their
Fifth Anmendnent rights and their intention to exercise their right
to appeal against them in denying their request for two-I|evel
reduction in offense | evel for acceptance of responsibility). See

al so Bl ackl edge v. Perry, 417 U S. 21, 25-28, 94 S.Ct. 2098, 2101-
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2102 (1974) (condeming, as violative of due process, vindictive
prosecutorial (recharging) nechani sns di scouragi ng appeal s: " by
"upping the ante' through a felony indictnment whenever [one]
pursues his statutory appellate renedy -- the [governnent] can
insure that only the nost hardy defendants will brave the hazards
of a de novo trial.") (quoting North Carolina v. Pearce, 395 U S.
711, 724-725, 89 S.Ct. 2072, 2080 (1969): "inposition of a penalty
upon the defendant for having successfully pursued a statutory
ri ght of appeal or collateral renedy would be . . . a violation of
due process of law ").

As this Crcuit recognized recently:

Prosecutorial vindictiveness exists "if the prosecution

acts arguably to punish the exercise of [the right to

appeal], by increasing the neasure of jeopardy by

bringing additional or nore severe charges, or where the

judge assesses a larger penalty upon subsequent

conviction for the sane offense followng an earlier

reversal . "1
G ven that waivers of the Sierra sort are systemcally flawed (not
to nmention that they are inherently uninfornmed and unintelligent),
t hey do i ndeed "pose a realistic |likelihood of 'vindictiveness."'"?2
In light of the "Sierra Waiver's" systemc disutility, it is quite
arguable that in conditioning a plea bargain upon the defendant

maki ng this type waiver, the prosecution acts only to punish the

defendant's exercise of his or her right to appeal -- i.e., by

19 United States v. Chagra, 957 F.2d 192, 195 (5th G r. 1992)
(quoting United States v. Ward, 757 F.2d 616, 619-620 (5th GCr.
1985)).

20 Bl ackl edge v. Perry, 417 U S. 21, 27, 94 S.C. 2098, 2102
(1974), quoted in Chagra, id. at 195.
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threatening to increase the neasure of jeopardy faced by a
defendant who refuses to execute a Sierra Wiver. Such
prosecutorial overreaching inpedes the defendant's due process
rights and inpinges the voluntariness of the defendant's guilty
pl ea. %!

Bor denkircher v. Hayes, 434 U. S. 357, 98 S.Ct. 663 (1978), is
not contra. The purposefully narrow hol ding in Bordenkircher was
this: the course of conduct engaged in by the prosecutor in that
case -- which no nore than openly presented the defendant with the
unpl easant alternatives of foregoing trial or facing charges on
whi ch he was plainly subject to prosecution -- did not violate the
Due Process Cl ause of the Fourteenth Amendnent. The Bordenkircher
Court enphasized that, by tolerating and encouraging the
negotiation of pleas, the Court had accepted as constitutionally
legitimate the sinplereality that the prosecutor's interest at the
bargaining table is to persuade the defendant to forego his
constitutional right to stand trial. 434 U S. at 365, 98 S.C. at
669. Had the Bordenkircher Court rejected the prosecutor's ability
during plea negotiations to threaten enl argenent of the defendant's
j eopardy, "the institution of plea negotiation could not survive."
United States v. Goodw n, 457 U.S. 368, 378 n.10, 102 S.C. 2485,
2491, n. 10 (1982) (explaining Bordenkircher). |In stark contrast to

the situation presented in Bordenkircher, waivers of the Sierra

2l See e.g., Mller v. Fenton, 474 U S. 104, 106 S.Ct. 445
(1985) (theinquiry into voluntariness calls for an appreci ati on of
the character of +the governnent's conduct, not sinply an
exam nation of the suspect's state of mnd), cited in Johnson v.
United States, 838 F.2d 201, 204 (7th Cr. 1988).
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sort appear devoid of system c or societal value. Certainly, the
(due process violation) risks run by the Sierra Waiver are not
necessary to the survival of the generally beneficial institution
of plea negotiation.

In short: the Suprene Court has found certain actions to be
so likely to result from prosecutorial msconduct that the Court
has "presune[d]" them to be notivated by inproper vindictive
i npul ses. United States v. Goodwin, 457 U S. 368, 373, 102 S. Ct
2485, 2488 (1982). See also Bl ackledge v. Perry, 417 U. S. 21, 94
S.C. 2098 (1974). In light of the Sierra Wiiver's systemc
denerits, it is presunptively constitutionally inproper for a
prosecutor to add to his or her interests at the bargaining table
t he conditioning of plea agreenents upon the defendant's abdi cati ng
the right to appeal (on any grounds) a forthcom ng sentence. See
Bor denkircher v. Hayes, 434 U S. 357, 363, 98 S. (. 663, 668 (1978)
("[Flor an agent of the State to pursue a course of action whose
objective is to penalize a person's reliance on his legal rights is
"patently unconstitutional.'") (quoting Chaffin v. Stynchconbe, 412
us 17, 32-33, n.20, 93 S.C. 1977, 1986, n.20 (1973)).

V. Wat "Good" are These Waivers?

Even if | did not consider the sort of futuristic waiver at
issue in this case to be inherently uninforned, unintelligent and
involuntary, | would think it unacceptabl e because any benefits it
m ght confer are too mnuscule to overcone its deleterious

consequences.
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Most fundanentally: there is no reason to believe the waiver
of appellate rights is an indispensable part of plea bargaining.
Plenty of plea agreenents were nmade prior to the reign of these
appel l ate right wai ver cl auses.

Second: if the Sierra rule represents the collective opinion
of the nmenbers of this Court that these waivers will stemthe tide
of appeals in this type case, the Court is engaging in w shfu
t hi nking at best and self-delusion at |east. Such appeals wll

sinply cone equi pped with additional argunents about whether one's

right to appeal has been waived "intelligently, know ngly and
voluntarily." And because the Sierra rule serves to force Rule 11
conplaints into habeas corpus pleadings -- see United States v.

Rutan, 956 F.2d 827, 829 (8th Cr. 1992) -- this Court can surely
expect to see an increase in habeas corpus cases. Thus, far from
decreasing the Court's workload in this area of the crimnal |aw,
the Sierra rule appears certain to increase it.

Yet, assumng that Efficiency can be heard to advocate our
adherence to the Sierra rule, her argunent is at best weak. Any
small "gain" in "speed," "econony", or "finality" derived from
Sierra's continued sovereignty is overwhelned by the rule's
exorbitant, wunacceptable cost to judicial and congressional
integrity, and individual constitutional rights. Cf. Newton v.

Runery, 480 U.S. 386, 394-398, 399-403, 107 S.Ct. 1187, 1193-1195,
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1195-1197 (1987) (plurality and concurring opinions) (holding that
the waiver of one's 8 1983 clains against |ocal governnents and
officials (i.e., the execution of a "rel ease-di sm ssal agreenent"),
as part of a plea bargaining agreenent, is not per se void as
agai nst public policy -- but rather, that such is enforceabl e when:
(1) the agreenent was voluntarily nmade, (2) there is no evidence of
prosecutorial msconduct or overreaching, and (3) enforcenent of
the agreenment wll not adversely affect the relevant public
interests); id. at 401, 107 S.C. at 1196 (O Connor, J., concurring
specially with four-justice plurality opinion (four other justices
dissenting) -- in order to accentuate her view that the burden is
upon those seeking to enforce release-dismssal agreenents to
prove: (1) that a particular agreenent was voluntarily made, (2)
that the agreenent was not the product of prosecutorial
overreaching, and (3) that the agreenent is in the public
interest).
VI. Concl usion

For the reasons | have addressed, | concur nerely in the
panel's judgnent, and only because stare decisis says | nust. |
strongly urge the Grcuit, en banc, to examne the Sierra rule --
and to disclaimit. The Sierra rule is a |legal woods colt whose
questionabl e ancestry will surely result in offspring of which this
Circuit will not be proud.

SO ORDERED
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