IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4677

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

CHARLES J. PATERNOSTRO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(July 2, 1992)

Bef ore GOLDBERG H GE NBOTHAM and DAVIS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Charles J. Paternostro appeals fromhis second conviction
for violating Corps of Engineers regulations by failing to abide
by the terns of his Shoreline Use permt. Finding no error, we
affirm

| .

Paternostro's famly bought property on Lake Texoma in 1965
and built a boathouse on the property. The boathouse was built
pursuant to a permt issued in 1968 by the Corps of Engi neers. I n
1988, Paternostro replaced an old diving platform next to the
boat house with a three-tiered netal structure atop a platform The

structure, which Paternostro refers to as a "wet and wld" facility



contains several diving boards and three water slides. It was not
part of the approved plan for the boat house and Paternostro did not
obtai n Corps of Engi neers approval for constructing the new water
slide platform

On Novenber 2 and again on Novenber 16, 1989, the Arny Corps
of Engi neers i ssued Paternostro Notices of Violation for failingto
obtain proper approval for building the water slide platform
Pat ernostro was charged under 36 C.F.R 8 327.19(a) which nakes it
a violation to refuse or fail to conply with the conditions of any
permt issued under Part 327. Paragraph 17 of Paternostro's
Lakeshore Use Permt issued under Part 327 provides that:

If an inspection . . . reveals conditions which . . .

devi ate fromthe approved plans, such conditions wll be

corrected imediately by the owner upon receipt of

notification. No deviation or change fromapproved pl ans

Wil be permtted without prior witten approval of the

Resour ce Manager.

After a bench trial, the district court convicted Paternostro
for failing to receive approval for constructing the platformin
violation of 36 CF. R § 327.19(a). He was fined $400 under 36
C.F.R 8 327.25 and charged a $10 speci al assessnent. Paternostro
did not appeal this conviction.

After his conviction, Paternostro applied for approval of the
water slide platform by submtting plans and a letter from an
engi neer certifying that the platform was safe. The Corps of
Engi neers rejected his application. Paternostro did not appeal the
rejection of his application. The water slide platformrenmained in
pl ace beside the boathouse. Two weeks after the first conviction

becane final, the Corps of Engineers issued another Notice of
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Violation for failure to obtain approval for the water slide
pl atform The district court conducted a bench trial and again
found Paternostro guilty. The court fined Paternostro $5,000 and
sentenced himto five years probation. Paternostro appeals from
this second conviction.

1. Doubl e Jeopardy

The Doubl e Jeopardy C ause protects against (1) a second
prosecution after acquittal, (2) a second prosecution for the sane
of fense after conviction, and (3) nultiple punishnents for the sane

of f ense. North Carolina v. Pearce, 395 U S 711, 717 (1969).

Pat ernostro's principal argunent is that he is being punished
multiple tinmes for the single act of building these water slides in
violation of his permt. W disagree. H s crine as defined by the
applicable regulations is the continuing offense of failure to
abide by the terns of his Shoreline Use permt by maintaining the
non-conform ng water slide platform

The Double Jeopardy Cause's protection against mnultiple
puni shnments is "limted to assuring that the court does not exceed

its legislative authorization." Brown v. Ghio, 432 U S 161, 165

(1977). Qur inquiry thenis whether the | egi sl ature has authori zed
the nultiple puni shnments. The governnent relies upon the fact that
the governing regulations provide that "[a]lny violation of any
section of this part 327 shall constitute a separate violation for
each calendar day in which it occurs.” 36 CF.R 8§ 327.1(09).

Therefore, unlike the Court in Blockburger v. United States, 284

U S 299 (1932), and Brown v. Chio, 432 U. S 161 (1977), we need




not struggle to discern the intent to inpose nmultiple punishnents:
t he rul emaki ng body at issue here has explicitly stated its desire
to treat each day of the continuing violation as a separate
of f ense. The Brown court, which held that a defendant who was
convicted of joy riding could not be retried for auto theft, stated
that it "would have a different case if the Onhio Legislature had
provided that joy riding is a separate offense for each day in
which a notor vehicle is operated w thout the owner's consent.”

432 U. S. at 169 n.8; see United States v. Holl oway, 905 F.2d 895

(5th Gr. 1990) (where cunul ative punishnents are authorized for
"even the sane offense, the Double Jeopardy Cl ause of the Fifth
Amendnent is not offended.").

W agree that if Congress explicitly provided for these
mul ti pl e puni shnents this woul d be an easy case under Brown and its
pr ogeny. However, this case is different from Brown in one
inportant way which makes it nore difficult to resolve: t he
explicit decision to create separate offenses on a daily basis was
made by a regul atory agency, not by Congress. W have found no
authority specifically answering the question whether regul atory
intent should be treated as the equivalent of |egislative intent
for doubl e jeopardy purposes. W note, however, that in another
context, the Suprene Court has held that congressional intent may
be found in federal regulations pronul gated by an admnistrator in
the exercise of delegated congressional authority. Fidelity
Federal Savings & Loan Ass'n v. De La Cuesta, 102 S. C 3014, 3022-




23 (1982) (court looks to regulations in determ ning whether
Congress intended to pre-enpt state | aw).

In determ ning whether the legislative intent was to provide
for cumul ati ve puni shnents, we believe that it is consistent with
t he purposes of the Doubl e Jeopardy C ause to attribute to Congress
the intent enbodied in these regul ations. The doubl e jeopardy
guarantee "serves principally as a restraint on courts and

prosecutors.” Brown v. Onhio, 432 U S at 165. Wen the Corps of

Engi neers enacts regulations it is not acting as either court or
prosecutor; its role is that of a quasi-Ilegislative rul emaker. W
believe that the "legislative intent" referred to in the Suprene
Court's double jeopardy analysis in Brown and Gady includes
rul emaki ng pursuant to a valid grant of congressional authority.
Pat ernostro has not asserted that the Corps of Engineers acted
outside its authority as del egated by Congress in dividing this
continuing offense into daily offenses. See 16 U. S.C. § 460d. CQur
task of statutory interpretation is at an end once we determ ne
that cunul ative puni shnment is specifically authorized; we need not

det er m ne whet her t hese of fenses are t he sane under t he Bl ockbur ger

analysis. Mssouri v. Hunter, 103 S.C. 673, 679 (1983). Because

we find that Congress has authorized cunul ative puni shnents, there
is no double jeopardy violation in Paternostro's puni shnent.

Pat ernostro al so asserts that his prosecution violates the
Doubl e Jeopardy C ause because he has been subjected to the

harassnment of nultiple prosecutions. United States v. Houltin, 566

F.2d 1027, 1033 (5th Cr. 1978) (Double Jeopardy C ause protects



defendant from harassing nultiple prosecutions). W need not
address whether repeated prosecutions for daily offenses may
i npi nge upon the Double Jeopardy Clause in sonme circunstances
because Paternostro has not been subjected to harassing nultiple
prosecuti ons.

Wher e t he def endant conti nues engaging in an offense after an
origi nal conviction and sentence becone final, he cannot rely upon
the Double Jeopardy Cause to prevent a later prosecution and

convi cti on. Unli ke the defendant in Gady v. Corbin, 110 S. C

2084 (1990), Paternostro is not being prosecuted for acts commtted
in the past but for his conduct continuing after the first
prosecution. As the Suprene Court has said "one who insists that
the nmusic stop and the piper be paid at a particular point nust at
| east have stopped dancing hinself before he may seek such an

accounting." Garrett v. United States, 105 S. . 2407, 2417

(1985); United States v. Pungitore, 910 F.2d 1084, 1111 (3d Cr.

1990) .

In this case, Paternostro has not stopped dancing. Hi s
prosecution for his continuing refusal to abide by the terns of his
Shoreline Use permt is not barred by doubl e jeopardy because the
governnment could not have brought this case in the earlier

prosecuti on. See Diaz v. United States, 223 U S 442 (1912)

(doubl e jeopardy does not bar prosecution for nurder after
conviction of assault where victimdid not die until after first
trial). Pat ernostro was prosecuted once for his violations in

Novenber 1989. The Corps did not take any further prosecutorial



action until that conviction becane final and then relied only upon
violations occurring after that date. The Corps could not have
tried Paternostro for these separate violations at his first trial
because they had not yet occurred. Paying his $400 fine in the
first case does not immunize Paternostro from prosecution for his
continued willful violation of the Corps of Engi neers regul ati ons.
We conclude that Paternostro's prosecution did not violate the
Doubl e Jeopardy O ause.

2. The Petite policy

Pat ernostro contends that the governnent failed to followits
dual prosecution policy, known as the Petite policy, by prosecuting

him for a second tine. Petite v. United States, 361 U S. 531

(1960). First, we note that the Petite policy applies to federal
prosecutions foll ow ng state prosecutions for the sane of fense, not
mul tiple prosecutions for a continuing federal offense. I n any
event, "the Petite policy is an internal rule of the Justice
Departnent; crimnal defendants may not invoke it to Dbar

prosecution by the federal governnent." United States v. Harri son,

918 F.2d 469, 475 (5th Gr. 1990). Paternostro cannot rely upon
this policy to assert an error in his prosecution.

3. Exhaustion of Adm nistrative Renedies

Pat ernostro asserts that the governnent should not have
prosecuted him because the Corps had adequate adm nistrative
remedies against him for violating his Lakeshore Use Permt.
Pat ernostro confuses the scope and purposes of the exhaustion of

adm ni strative renedi es doctrine. This doctrine is designed to



prevent judicial interference in admnistrative procedures before
t he agency has been all owed to conplete its own deci sion and revi ew

processes. Patsy v. Florida Int'l University, 634 F.2d 900, 903

(5th Gr. 1981). Where the agency itself decides to pursue a
judicial renmedy, the exhaustion of renedies doctrine is sinply not
appl i cabl e. Al t hough pursuing the revocation of Paternostro's
permt before crimnally prosecuting himm ght have been the w ser
course, the Corps of Engineers is not required to do so.

4. R ght to Counse

Pat ernostro asserts that the district court violated his Sixth
Amendnent right to counsel by rejecting his request for a
continuance in order to allow himto obtain |egal counsel. The
Si xth Amendnent requires only that a defendant be given a fair or
reasonabl e opportunity to obtain particular counsel; it does not
guar antee an absolute right to the counsel of one's choice. United

States v. Mtchell, 777 F.2d 248 (5th Cr. 1985).

Paternostro is an attorney and represented hinself at his
first trial. He was planning to represent hinself at the second
trial as well, but apparently changed his m nd when t he gover nnent
filed its "Brief in Support of Sentencing Alternatives" asserting
its viewof the possible sentences available to the district court.
Pat ernostro asserts that the governnent's decision to argue for a
$5,000 fine and long-term probation made it necessary for himto
retain an attorney with experience in "the federal |egal arena.™

Assum ng that Paternostro's need for an attorney increased as

he argues, he has failed to show that the district court's denial



of a continuance prevented himfromobtaining one. The governnent
filed its brief twenty days before the trial date. G ven the
sinplicity of the trial in this case, Paternostro had sufficient
tinme to retain an attorney intinme to prepare for trial. The fact
that the particular attorney he wi shed to hire was unavai |l abl e does
not constitute a violation of his Sixth Amendnent rights where he
had sufficient opportunity to obtain other counsel. Mtchell, 777
F.2d at 256-57. Determ ning whether to grant a continuance
allowwng the defendant to obtain the counsel of his choice
"requires a delicate bal ance between the defendant's due process
right to adequate representati on by counsel of his choice and the
general interest in the pronpt and efficient admnistration of

justice." Gandy v. State of Al abama, 569 F.2d 1318, 1323 (5th Cr

1978). The district court did not abuse its discretion by denying
Pat ernostro's notion for a continuance under the circunstances of
this case.

5. Right toa jury trial

Pat ernostro next asserts that the district court's denial of
his request for a jury trial violated his Sixth Amendnent rights.
The Sixth Amendnent right to a jury trial is triggered only by
prosecution for "serious" crines as opposed to "petty" crines.

Blanton v. North Las Vegas, 109 S. C. 1289 (1989). The nost

relevant criterion for determning the seriousness of a crine is
t he maxi mumaut hori zed penalty. |d. Paternostro concedes that the
maxi mum sentence for violation of 36 CF. R 8§ 327.20 is six nonths

i mpri sonment and a $5, 000 fine.



For Sixth Anmendnent purposes, we presune that offenses
carrying a maxi mum prison term of six nonths or less are petty
of f enses. Blanton, 109 S. Ct. at 1293. A defendant in such
circunstances mnust denonstrate that "any additional statutory
penalties viewed in conjunction with the maxi num aut hori zed peri od
of incarceration are so severe that they clearly reflect a
| egislative determnation that the offense in question is a
"serious' one." 1d. The additional penalties of a $5,000 fine and
ext ended probationary period i nposed under 18 U. S.C. 8§ 3571(b) are
not so severe as to lead us to conclude that Congress intended to
make failure to abide by the terns of a Shoreline Use permt a
serious offense.

Pat ernostro argues that because under the governnent's theory
he commtted a violation for every day the water slide structure
remai ned intact, his potential punishnment was many tines the six
mont h maxi mum I n anal yzi ng the seriousness of the offense under
Blanton, we |look only at the penalty to which the defendant is
subject to for the crines actually charged in that proceeding
Blanton, 109 S.Ct. at 1294 (refusing to consider fact that DU
of fender would face nore serious penalties for repeat offenses).
Regardl ess of what sentences Paternostro was exposed to in his
first trial and what he m ght be subject to in the future, the
of fense he was being tried for had a nmaxi num penalty of six nonths
and therefore he was not entitled to a jury trial.

6. Legal defenses and sufficiency of the evidence
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Finally, Paternostro asserts that the district court erred in
failing to credit his defenses to the violation of the regul ations
and that the evidence was insufficient to support his conviction.
The defenses not addressed elsewhere in the opinion are (1)
approval of the Corps of Engineers was unnecessary because the
plans on file with the Corps show a diving board on the boat house;
(2) the Corps had actual notice that he had had a water slide
structure of sone sort on the boathouse since 1976; (3) the Corps
is estopped by its letter renewi ng the boat house permt in 1989 and
stating that there were "no deficiencies noted," (4) Paternostro
had submtted plans for approval prior to being charged with the
third violation; (5) the Corps had the authority to grant
Pat ernostro a permt for the water slide as a "private recreational
facility," (6) approval of the Corps was unnecessary because he
submtted the plans with a letter froman engi neer certifying the
structure's safety; and (7) other structures on the |ake are
allowed to have water slides and nore elaborate boathouse
facilities. None of these argunents has nerit. Wether the Corps
could or should have issued Paternostro a permt for his water
slide platformis irrelevant to the issue of whether he varied his
boat house w t hout approval. Paternostro could have chall enged the
denial of his application but chose not to do so. As to the
sufficiency of the evidence, we find that the evidence in the
record fully supports the district court's verdict.

The judgnent of the district court is AFFI RVED

11



