IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 91-4762

UNI TED STATES OF AMERI CA
Plaintiff - Appellant

KYE SOO LEE, M N HO CHAY,
and M N SIK LEE
Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Western District of Loui siana

( May 22, 1992 )
Bef ore GARWOOD and DeMOSS, Circuit Judges, and SCHWARTZ, District
Judge.?
SCHWARTZ, District Judge:

The Governnent appeals the judgnent of the district court on
remand, granting the defendants' notion to suppress predicated on
its findings of |ack of defendants' consent to acconpany officers
to state police headquarters and the absence of probable cause to

arrest. We reverse and renmand.

! District Judge of the Eastern District of Louisiana,
sitting by designation.



FACTS AND PRI OR PROCEEDI NGS

The story of Kye Soo Lee, M n Ho Chay (Chay) and M n Sik Lee's
indictnment for trafficking counterfeit goods in violation of Title
18, United States Code, Section 2320 begins on May 27, 1988, at
approximately 5:50 p.m, when Louisiana State Trooper Bruce
Vander hoven (Vanderhoven), was patrolling westbound Interstate 20
(1-20) near Bossier Cty, Louisiana. A Ryder rental truck driven
by Chay captured his attention, since it was swerving in and out of
traffic wwthout signalling, thus creating a traffic hazard.

Utilizing the enmergency lights on his patrol car, Vanderhoven
pul | ed the defendants' truck over to the shoulder of 1-20. Prior
to exiting his patrol car, he radioed a description of the truck
and its license nunber to state police headquarters which was | ess
that a mle away. State Trooper Archie Giffin received the
transm ssion at headquarters and proceeded to the scene to |end
assi st ance.

When Vander hoven approached the Ryder truck, Chay was in the
driver's seat and was unable to produce any driver's |icense or
other identification.? He was wearing a paging device and a
"Q@ucci" baseball cap. Chay infornmed Vanderhoven that his
passenger, Kye Soo Lee rented the Ryder truck. After "frisking"

Chay and findi ng not hi ng, Vander hoven asked Chay to have a seat in

2 Chay clained to hold a valid Texas driver's |icense.
Vander hoven | ater confirnmed that an individual by the nane of Mn
Ho Chay held a valid driver's license in the state of Texas.
However, w thout any identification on Chay whatsoever,

Vander hoven had no way of knowi ng that he was in fact the sane
M n Ho Chay.



the patrol car.

Vander hoven t hen approached Chay's passenger, Kye Soo Lee, who
was the purported renter of the Ryder truck. Vander hoven then
attenpted to verify information gl eaned fromChay with Kye Soo Lee.
Hi s attenpt was unsuccessful as Kye Soo Lee coul d neither speak nor
read English.® So, Vanderhoven brought Chay back to the truck and
asked Chay to assist himin comrunicating with his passenger, with
whi ch request Chay conplied. Wth Chay transl ating, Vanderhoven
was successful in obtaining identification fromKye Soo Lee - that
is, his driver's license and Social Security card.

Upon further questioning by Vanderhoven, Kye Soo Lee stated
that a third party Mn Sik Lee had rented the Ryder truck, which
was at odds with Chay's story. Upon the initial "frisk"” of Kye Soo
Lee, Vanderhoven felt what |ater turned out to be a |arge wad of
currency in his pant's pocket. At that point Vanderhoven radi oed
for assistance, thinking it prudent to have a back up present
before renoving what he thought mght be currency from Kye Soo
Lee's pocket. Wiile awaiting the arrival of back up, Vanderhoven
had Kye Soo Lee seat hinself in the patrol car al ongside of Chay.

Upon further questioning prior to the arrival of the back up
unit, Chay informed Vander hoven of the rental agreenent's |ocation
on t he dashboard of the truck. The rental agreenent indicated that
athird party Mn Sik Lee was the | essee of the Ryder truck, contra

Chay's earlier statenent.

3 Both Chay and Kye Soo Lee are Korean.
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State Trooper Giffin arrived at the scene approximately ten
mnutes after theinitiation of the stop. After Giffin's arrival,
Vander hoven again "frisked" Kye Soo Lee, noting that the bul k of
what was he earlier surmsed was a roll of currency had di m ni shed
considerably over the short period of tine that Kye Soo Lee
occupied his patrol car wwth Chay while awaiting assistance. The
then small er bulge renoved from Kye Soo Lee's pants pocket proved
to be a roll of United States currency. The m ssing bul k of
currency was recovered from Chay. The previous "frisk" of Chay's
person reveal ed not hing. In other words, all of the noney that
Vander hoven felt in Kye Soo Lee's pants pocket upon his initia
"frisk" had been split up between the two of them while they
occupi ed the patrol car together. Bet ween the two, Vanderhoven
confiscated an unusually large amount of cash, $8,900.26 to be
exact .

Chay t hen gave Vander hoven t he "okay" to search the truck, but
indicated that neither he nor Kye Soo Lee, knew what was in the
truck nor did they have a key to the cargo section of the truck.
Contrary to that statenent, in Vanderhoven's clear view was the
key that appeared to fit the door's lock. It was on the sane key
ring as the ignition key.

Vander hoven then opened the truck and found boxes, sone of
whi ch had spilled open which contained "QGucci" baseball caps and
"Louis Wuitton" handbags. The "QGucci" cap which Chay was weari ng
when the truck was stopped was just |ike those contained in the

boxes whi ch spill ed open and about whi ch Chay previously cl ai ned no



know edge.

At this juncture, Trooper Don Canpbel |l and Speci al Agent Terry
Baldwin (Baldwn) of the Drug Enforcenent Adm nistration had
arrived at the scene. Bal dwin stated that he believed that the
caps and handbags were "probably counterfeit” and "in the country
illegally."* Vanderhoven was nore concerned that Chay and Kye Soo
Lee were transporting narcotics or weapons.

Considering that it was getting dark and that traffic was
heavy on 1-20 at the tine,® the troopers decided it was nmuch too
hazardous to remain on the shoul der of 1-20 to conplete a thorough
search of the nyriad of boxes, 289 in all, which conprised the
truck's cargo. Vander hoven decided it would be safer for al
concerned to continue the search of the truck at headquarters which
was in their estimation only a short distance away. The duration
of the roadside stop was no nore than forty-five m nutes.

Vander hoven tol d Chay and Kye Soo Lee that he i ntended to take
the truck to the police station to conclude the search and that
they could acconpany the truck to the station if they so chose.
Vander hoven renai ned i n possessi on of Kye Soo Lee's identification
and the currency confiscated fromboth Kye Soo Lee and Chay. They

acconpani ed Vander hoven to the station parking |ot.

4 Transcript of the Cctober 17, 1988 Suppression Heari ng,
pp. 90, 136 (Record, Vol. 4).

5> Vanderhoven testified that there was quite a bit of
traffic on the highway at the tine, explaining that is was
"racetrack traffic between the racetrack and Bossier City."
Transcript, at p. 70 (Record, Vol. 4).
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Once at headquarters, the officers unl oaded the truck and the
Bossier Cty drug sniffing dog sniff-searched the contents of the
boxes and the truck's interior. Then Special Agent Jacques Duck of

t he Custons Agency arrived and exam ned the counterfeit nmerchandi se

found in the truck, i.e., the "Louis Vuitton" handbags and " Qucci"
basebal | caps.® Agent Duck concluded the nerchandise was
counterfeit as did SA Baldwin earlier at the roadside. Thei r

concl usi ons were subsequently confirnmed with the Custons Service
Fraud Teamin New Ol eans.’

On June 23, 1988, a Federal Gand Jury indicted both Kye Soo
Lee and Chay, along with the defendant M n Sik Lee, with conspiracy
inviolation of Title 18, United States Code, Section 371 and with
trafficking counterfeit goods, 18 U S.C. 82320. Prior to trial al
of the defendants plead not guilty and filed notions to suppress
the evidence seized during the search of the truck.

Concl udi ng that all three defendants had standing to chal | enge
the search, the district court granted their notions to suppress
adopting the magistrate's Cctober 28th, 1988 report and

recommendation as its opinionin addition to holding that all three

6 Vander hoven testified that Duck and two or three other
agents from Custons got sanples/materials out of the handbags,
exam ned them and concl uded they were counterfeit. Transcript,
at p. 91 (Record, Vol. 4).

" Agent Duck testified that he called Agent Lew Bock, who
had wor ked several cases involving counterfeit Louis Vuitton
mer chandi se, to get confirmation on what he knew. Transcript, at
p. 195 (Record, Vol. 4).



def endants had standing to challenge the search.?
The Governnent appealed the district court's February 2nd,
1989 ruling on defendants' notion to suppress, which is the subject

of an opinion of a prior panel of this Grcuit. United States v.

Kye Soo Lee, 898 F.2d 1034 (5th Cr.), reh'qg denied, 905 F. 2d 1536

(5th Gr. 1990). Therein, the prior panel held inter alia that the
initial stop and detention of the defendants Lee and Chay was

justified under Terry v. Chio, and their consent to search the

truck at the roadside was valid.® Thus, the panel reversed the
original order of the district court suppressing the evidence and
remanded the case for findings as to whether Chay and Kye Soo Lee
consented to acconpany the officers to the Louisiana State Police
Headquarters and/ or whet her there was probabl e cause to arrest the
pair at the roadside.?

On remand, the district court referred the matter to the
magi strate for findings and a report and recomendation based

thereon. All of the parties agreed that the i ssues were adequately

8 See, Order and Reasons entered February 2, 1989 (Record,
Vol. 2, Doc. No. 161).

® See, United States v. Kye Soo Lee, 898 F.2d 1034, 1040
(5th Gr. 1990) stating:
We are persuaded that there was no
illegal detention in this case. Wen
Vander hoven first pulled the Ryder truck over
on the interstate highway, it was because the
truck was weavi ng between | anes and speedi ng.
Thus, the initial detention, as eval uated
under Terry, was proper because Vander hoven
had reasonabl e articul able facts which
warranted the intrusion.

0 1d. at 1041.



addressed in the Cctober 17th, 1988 suppression hearing and thus,
there was no necessity for an additional hearing. On May 15t h,
1991 the magi strate issued his findings with respect to the issues
on remand. ! The district court adopted the magi strate's May 15t h,
1991 report and reconmmendation as its opinion and granted the
def endants' notion to suppress finding neither probable cause to
arrest nor valid consent to acconpany the officers to state police
headquarters. 12

As to the existence of probable cause to arrest, the
magi strate's May 15th, 1991 report nerely refers to the reasons
outlined in his prior report and recommendation, stating he
"continues to believe no probable cause to arrest was present at
the tinme the defendants were taken to the police station."*® The
magi strate concluded with the statenent that he "woul d have never
i ssued a search warrant to enter the truck based upon the evidence
i n possession of the police at that tine."! This concluding remark
reflects utter disregard of the exigencies/realities of a roadside
stop as they unfold in a situation such as this, i.e., "that police
officers, wunlike . . . judges, nust neke probable cause

determ nations under the pressure of tinme and in the imedi ate

11 See, Magistrate's Report and Recommendati on, entered May
15th, 1991 (Record Excerpt No. 4).

12 See, Judgenent entered August 1, 1991 (Record Excerpt No.
3).

13 See, supra note 11.
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context of fast-devel oping events."?

Moreover, the magistrate's May 15th report!® wholly ignores
certain facts which unquestionably materialized during the |awf ul
roadsi de search as significant to the determ nation of probable
cause to arrest in the case at bar, to wt: (1) Chay was wearing a
"@ucci" baseball cap identical to those found in the truck during
t he roadsi de search; (2) both Chay and Kye Soo Lee |ied about their
know edge of the conmmercial cargo and their ability to gain access
toit; (3) neither Chay nor Kye Soo Lee coul d produce any evi dence
of witten consignnent or bill of lading with respect to the
apparently expensive "designer" nerchandi se which conprised their
| oad and whi ch they were not inclined to abandon; (4) the nethod of
packagi ng such nerchandise for transportation was sloppy and

haphazard - that is, inconsistent with the type of cargo; (5)

15 United States v. Mendoza, 722 F.2d 96, 102 (5th Cir.
1983) .

1 The magistrate's initial report and reconmendati on
entered Cctober 28th, 1988, nekes only one finding which bears on
the issue of probable cause to arrest - which is, that none of
the officers suspected the defendants' cargo was counterfeit
mer chandi se. See, Magistrate's Report and Recommrendati on dat ed
Cct ober 28th, 1990, at p. 4. (Record, Vol. 2, Doc. No. 150).

The magi strate's finding in this regard is not supported by any
evidence and is belied by the uncontroverted testinony of

Vander hoven that SA Baldwin stated at the roadside his belief
that the nmerchandi se was "probably counterfeit” and "in the
country illegally." (Transcript, pp. 90, 134, 136). Mbreover,
the magi strate's report does recount that Agent Jacques Duck was
present in the parking lot of the police station and nmade a
determ nation there that the merchandi se was counterfeit, which
was |later confirmed by Custons Service in New Ol eans. See,

Magi strate's October 28th, 1990 Report and Recommendati on, supra,
at pp. 5-6. These uncontroverted facts evidence that fromthe
outset, a custons violation was considered highly |ikely,

ot herwi se, Custons woul d not have been called into the

i nvesti gati on.



nei t her Chay nor Kye Soo Lee offered any expl anation, nmuch | ess any
reasonabl e one, for their "secrecy” with respect to such cargo; and
(6) neither Chay nor Kye Soo Lee could produce any docunentation
tending to establish any | awful connection with either the truck or
its cargo either as consignee, |essee, or owner. Al of the

af orenenti oned facts are significant to any determ nati on regardi ng

t he existence of probable cause to arrest at the roadside.?
Inits Objectionto the Magistrate's May 15th, 1991 Report and
Recommendation (Record Excerpt No. 6) the Governnent conceded
w thout further explanation that the defendants' consent to
acconpany the officers to the Louisiana State Police Headquarters
was not voluntary. However, the Governnent asserted therein its
original position that there was probable cause to arrest Chay and
Kye Soo Lee when the truck's cargo doors were opened at the
roadsi de reveal i ng "probably counterfeit"” nmerchandise - that is, at
that point in tinme strong reasonable suspicion ripened into
probabl e cause. As previously nentioned, the district court sinply
adopted the magistrate's May 15th report w thout addressing the

Governnent's objections which were based on the undi sputed facts

7 Generally in reviewing a district court's ruling on a
notion to suppress based on testinony at a suppression hearing,
the reviewi ng court accepts the district court's factual findings
unl ess they are clearly erroneous or influenced by an incorrect
view of the law. United States v. Ml donado, 735 F.2d 809, 814
(5th Gr. 1984). However, in the instant case the factual
findings predicate to the determ nation of probable cause are
whol |y absent. \Were, as here, the determnative facts are
undi sputed, the question of whether or not they establish
probabl e cause is a question of law freely revi ewabl e on appeal .
See e.g., United States v. Martinez-Perez, 941 F.2d 295, 297 (5th

Cr. 1991).
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reiterated above and which were not addressed by either of the
magi strate's reports and recommendations in connection with a
determ nation of |ack of probable cause to arrest.

[A] showi ng of probable cause requires much
| ess evidence than a finding of guilt, United
States v. Beck, 5 Cr., 1970, 431 F.2d 536
538. Probabl e cause nust be judged not with
the logic of cold steel, but with a conmon
sense view to the realities of everyday |ife.
Brinegar v. United States, 1949, 338 U. S. 160,
175, 69 S.Ct. 1302, 1310, 93 L.Ed. 1879, 1890.

United States v. Agostino, 608 F.2d 1035, 1037 (5th Gr. 1979).

Because we have determined for the reasons set out herein
bel ow t hat probabl e cause to arrest devel oped at the roadsi de and
thus, the district court erred in granting the notion to suppress,
we need not and do not decide whether the defendants voluntarily
consented to acconpany the police officers to their headquarters
and/ or whet her the Governnent waived its right to appeal that issue
by conceding it to the district court.

PROBABLE CAUSE TO ARREST

The CGovernnent argues that probable cause to arrest Chay and
Kye Soo Lee exi sted when t hey opened the cargo section of the truck
and it revealed "probably counterfeit" nerchandise, i.e., the
"Loui s Vuitton" handbags and "Qucci " basebal|l caps. The Governnent
concedes that Vanderhoven hinself did not know all the facts
constituting probabl e cause; rather, the Governnent argues that the
arrest was |egal because the collective know edge of the agents
working the case at the roadside anmobunted to probable cause to
arrest the pair. We agree because it is clear to us that the
col l ective know edge of the officers working the case at the

11



roadsi de did establish probable cause to arrest the pair then and
there.

Probable cause to arrest exists "where 'the facts and
circunstances within [the arresting officers'] know edge and of
whi ch they had reasonably trustworthy information [are] sufficient
in thenselves to warrant a man of reasonable caution in the belief

that' an offense has been or is being commtted.” United States v.

Preston, 608 F.2d 626, 632 (5th Cr. 1979), cert. denied, 446 U S.

940, 100 S. Ct. 2162, 64 L. Ed.2d 794 (1980) (quoting Draper v. United
States, 358 U S. 307, 313, 79 S. . 329, 333, 3 L.Ed.2d 327
(1950)).

It is not necessary that the arresting officer hinself have
personal know edge of all of the facts. The Governnment correctly
points out that "probable cause can rest upon the collective
know edge of the police, rather than solely on that of the officer
who actually nakes the arrest,' when there is 'sone degree of

communi cati on between the two.'" United States v. Ashl ey, 569 F. 2d

975, 983 (5th Cr.), cert. denied, 439 U S 853, 99 S.C. 163, 58

L. Ed. 2d 159 (1978).

One scenario in which we have applied this "collective
know edge" doctrine, is where the arresting officer has personal
know edge of facts which standing al one do not establish probable
cause for an arrest but, when added to information known by ot her

officers involved in the investigation, tips the balance in favor

12



of the arrest.® |In such cases, the "lamnated total" of the
i nformati on known by officers who are in comunication with one
anot her nust anount to probable cause to arrest.?®®

Unguestionably, no one item of the governnent's evidence,
considered in isolation, would have been sufficient to justify a
reasonable man in the belief that the truck in Chay and Kye Soo
Lee's possession contained contraband. Nonetheless, the totality

of the circunstances, including the stated belief of DEA Speci al

Agent Bal dwi n that the truck's cargo was "probably counterfeit" and
"inthe country illegally" did establish probable cause to believe

that Chay and Kye Soo Lee were transporting sei zabl e contraband. 2°

8 See e.g., United States v. Nieto, 510 F.2d 1118, 1120
(5th Gr.)(per curiam, cert. denied, 423 U. S. 854, 96 S.Ct. 101
46 L.Ed.2d 78 (1975); United States v. Agostino, 608 F.2d 1035,
1037 (5th Cr. 1979).

19 United States v. Edwards, 577 F.2d 883, 895 (5th Cir.)(en
banc), cert. denied, 439 U S 968, 99 S.C. 458, 58 L.Ed.2d 427
(1978); Agostino, 608 F.2d at 1037.

20 The Governnent argues that the sumtotal of the
followng information available to the state troopers at the tine
they decided to continue the search at headquarters was "rat her
substantial" and anounts to probable cause, to wit: (1) Chay was
driving without a valid |license and wi thout any ot her
identification; (2) Kye Soo Lee, who had identification, was
unabl e to communi cate with the troopers; (3) the Ryder truck had
Florida license plates, yet Chay and Kye Soo Lee stated they were
travelling from New York to Dallas, Texas; (4) the truck renta
agreenent was in the nane of a third party, Mn Sik Lee, with a
California address; (5) Chay had a "beeper"” on his person at al
pertinent tinmes; (6) Chay lied when he initially told Vanderhoven
that Kye Soo Lee was the | essee of the truck; (7) Chay and Kye
Soo Lee were travelling with an unusually |arge anmount of cash
(8) Chay and Kye Soo Lee |ied about their know edge of the
contents of the truck and their ability to gain access to it; (9)
the contents of the truck was expensive "designer" nerchandi se
but was packaged in a manner inconsistent with its character;

(10) though this was apparently conmmercial cargo, neither Chay
nor Kye Soo Lee could show any registration, permt, bill of

13



The initial stop of the truck was a valid traffic stop which
did not violate the defendants' constitutional rights, as the prior
panel held.?! Because Chay was driving without a driver's |icense
and had no other identification to support his contention that he
was the sane Mn Ho Chay who was |licensed to drive in Texas
undeni ably Louisiana |aw enforcenent authorities had a right to
arrest him?* See, L.S.A - RS. 32:52 and 402.

Loui si ana | aw aut hori zes warrantl ess m sdeneanor arrests if an
officer has probable cause to believe that the suspect has
commtted a crine in his presence. There is no question but that
O ficer Vanderhoven had probable cause to believe that Chay
violated a crimnal statute, in this case L.S.A -R S. 32:52 which

requires the driver of a notor vehicle to be licensed. %

| adi ng, consignnment or other docunents tending to denonstrate
their lawful connection either wwth the cargo or the truck; and
(11) at the roadside when the cargo doors were opened SA Bal dwi n
stated his belief that the nmerchandi se was "probably
counterfeit.” The Court agrees with the Governnent, that
considering these factors, Chay and Kye Soo Lee's conduct can
hardly be characterized as "i nnocuous" as appel | ees suggest or as
consistent with the operation of a legitimte comerci al
enterprise. Rather, their conduct was to the opposite effect -
that is, consistent with that of individuals involved in illegal
activity, specifically transporting stolen goods and/or
cont r aband.

21 Kye Soo Lee, 898 F.2d at 10309.

22 Vander hoven testified that his normal procedure for an
of fense such as Chay's was to transport the individual to the
Bossier Parish Jail for fingerprinting and either posting a bond
or paying a citation. Transcript, at p. 106 (Record, Vol. 4).

2% See, La.C.Cr.P. Art. 933(4); L.SSA-RS. 14:2; State v.
Pi ckering, 432 So.2d 1067, 1070 (La.App. 3rd Cr.), cert. denied,
438 So.2d 574 (La.1988)(a violation of L.S.A -R S. 32:52 is
considered a crimnal act).
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The Court disagrees with appellee's contention that L.S A -
R S. 32:391 requires the issuance of a summons in lieu of arrest.
Summons is only required after arrest if the conditions of R S.
32:391(A) can be net and only in the case that the individual
conplies with RS. 32:411* is he given the option of release
pending bail.?® Gven the circunstances that Chay did not have a
driver's license in his possessionto giveto the arresting officer
inlieu of bail, the mandate of R S. 32:391 (i.e., the issuance of
a summons in lieu of arrest) is not applicable.

Upon stopping Chay and Kye Soo Lee on |-20, Vanderhoven was
confronted with information that these two individuals were
transporting sonme cargo through the state, in a truck rented to a
third person, and neither could explain why they had the truck
what the cargo was, and why they had no access to the cargo, all of
whi ch was whol ly inconsistent with the operation of a legitimte

busi ness.?® Moreover as previously nentioned, they had lied to

24 L.S.A.-R S. 32:411 requires deposit of license in lieu
of security upon arrest.

2% See, State v. Gardner, 476 So.2d 938, 941-42 (La. App.
2nd Cir.), cert. denied, 478 So.2d 1233 (La. 1985) stating that
R S. 32:391 provides for the mandatory i ssuance of a summons in
lieu of full custody arrest if certain provisos are net. The
Gardner court further notes that R S. 32:391(C) provides specific
aut horization for the arresting officer's traditional discretion
to institute full custody arrest.

26 W nmmke special nention here of Louisiana | aw regul ating
motor carriers - that is, L.S. A -R S 45:161 et seq. Section
163. 1A(1)(a) explains that notor carriers include common
carriers, contract carriers and private carriers. |t further
sets out registration/permt requirenents for all notor carriers
entering, leaving or crossing the state of Louisiana. Section
163C(1) states that any of the Louisiana Public Service
Comm ssion's duly appointed officers have the authority to make

15



Vander hoven about certain significant facts: (1) Chay |lied when he
originally told Vanderhoven that his passenger Kye Soo Lee rented
the truck (i.e., the rental agreenent indicated a third person Mn
Sik Lee was the |lessee of the vehicle); (2) Chay |ied about his
know edge of the contents of the truck, which becane apparent to
the officers when they accessed the cargo and found "Qucci"
basebal| caps just |ike the one he was wearing; and (3) both Chay
and Kye Soo Lee |ied when they clained that they could not open the
cargo section of the truck, when the key to the cargo section was
on the key ring along with the truck's ignition key.

The "lam nated total" of these factors when considered
together with the haphazard manner in which the "designer"
mer chandi se was packaged, the lack of any witten evidence of
consignnent or a bill of |ading and no expl anati on what soever for
the secrecy maintained by the two with regard to the contents of
the truck amounted to probable cause to arrest Chay and Kye Soo
Lee. This is so, particularly in light of the fact that upon
viewing the cargo at the roadside, SA Baldwin had the distinct

i npression that the cargo was probably counterfeit, i.e.

arrests for violations of any of the provisions of RS. 45:161

t hrough 45: 178, and Section 163C(4) extends that authority with
respect to anyone who procures, aids, or abets any notor carrier
in his failure to observe and or conply with the aforenentioned
provisions. There is no question but that the state may regul ate
comercial trucking, and | ogically the reasonabl e expectati on of
privacy guaranteed by the Fourth Anendnent is inplicated to a

| esser degree when dealing with searches of commercial cargo than
Wi th searches on one's person for personal possessions. Cf.
United States v. Hernandez, 901 F.2d 1217, 1221 n.4 (5th Cr
1990) .
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contraband, and said so at the tine. That Vanderhoven continued to
suspect drugs is irrelevant.?

Wher eas here, Chay and Kye Soo Lee produced no docunentation
what soever, nothing indicated either of themowned/| eased t he truck
or that they were enployed by the truck's lessee Mn Sik Lee, there
was probable cause to arrest as it appeared to the officers that
they were unlawfully in possession of a truck and/or nerchandi se
which fromall appearances was counterfeit.

| n Chanbers v. Maroney, 399 U. S. 42, 90 S. C. 1975, 26 L. Ed. 2d

419 (1970), the Suprene Court refined the exigency requirenent and
held that the existence of exigent circunstances was to be
determ ned at the tinme the autonobile is seized. |n Chanbers, the
car search at issue took place at the police station, where the
vehicle was immobilized sonetine after the driver had been
arrested. G ven probabl e cause and exigent circunstances at the
time the vehicle was first stopped, the Chanbers court held that

the later warrantl ess search at the station passed constitutional

2l This is so because we anal yze what the | aw objectively
aut hori zed Vanderhoven to do based on the facts known to him at
the pertinent tinme and not on the basis of his subjective intent.
United States v. Hernandez, 901 F.2d 1217, 1219 (5th Cr
1990) (quoting United States v. Causey, 834 F.2d 1179, 1184 (5th
Cir. 1987)(en banc) for the proposition that "so | ong police do
no nore than they are objectively authorized and |legally
permtted to do, their notives in doing so are irrel evant and
hence not the subject of inquiry."); see also, United States v.
Basey, 816 F.2d 980, 990 (5th Cir.), reh'qg denied, 820 F.2d 1223
(5th Gr. 1987)(en banc). In other words, it is irrelevant that
Vander hoven strongly suspected that the contraband was drugs
sonewhere hidden in the cargo, because he was unquestionably
aware of the fact that the cargo itself was "probably
counterfeit."”
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nmust er. %8

In Mchigan v. Thonmas, 458 U.S. 259, 102 S. (. 3079, 3080, 73

L. Ed. 2d 750 (1982)(per curiam, the Suprene Court reaffirned its

earlier holding in Chanbers, inter alia, stating:

W firmy reiterate this holding in Texas v.
Wiite, 423 U S. 67, 96 S.Ct. 304, 46 L.Ed.2d
209 (1975). See also, United States v. Ross,
456 U.S. 798, 807, n.9, 102 S.C. 2157, 2163,
n.9, 72 L.Ed.2d 572 (1982). It is thus clear
that the justification to conduct such a
warrantl ess search does not vanish once the
car has been immobilized; nor does it depend
upon a reviewing court's assessnent of the
i kelihood in each particular case that the
car woul d have been driven away, or that its
contents woul d have been tanpered with, during
the period required for the police to obtain a
war r ant .

Id. at 3080-81. The Suprene Court in Mchigan made nention of the
facts in Chanbers and Texas, supra, that the searches at issue in
t hose cases were conducted at the station house. |[|d. at n.?2.

In the case at bar, that the officers neither "arrested" nor
i nsisted that Chay and Kye Soo Lee be detained along with the truck

does not negate the existence of probable cause to arrest the

28 See also, California v. Acevedo, 111 S. Ct. 1982, 1986,

114 L. Ed.2d 619 (1991) expl aining Chanbers as foll ows:
The validity of the |ater search derived from
the ruling of Carroll that an i medi ate
search without a warrant at the nonent of
sei zure woul d have been perm ssible. See,
Chanbers, 399 U S., at 51, 90 S. ., at 1981.
The Court reasoned in Chanbers that the
police could search | ater whenever they could
have searched earlier, had they so chosen
Id. at 51-52, 90 S.Ct., 1981. Follow ng
Chanbers, if the police have probabl e cause
to justify a warrantl ess sei zure of an
aut onobil e on a public roadway, they may
conduct either an imedi ate or a del ayed
search of the vehicle.
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defendants at the time of the initial roadside search of the
truck.?® At that point the focus was contraband believed to be
either the cargo itself or secreted within the cargo of the truck
and not interrogation or physical investigation of the defendants.
Moreover, the officers were given no reason to exert any of the
types of restraints commonly associated with "custodial arrest”
because Chay and Kye Soo Lee opted to acconpany the truck to

headquarters w t hout exhibiting any qual ns about doi ng so.

The first case cited by appell ees, Hayes v. Florida, 470 U. S.
811, 105 S. . 1643, 84 L.Ed.2d 705 (1985) serves as no bar to this
Court's ruling in the instant case. The holding of Hayes
proscribes forcibly renoving a person from a place where he is
entitled to be and transporting himto the police station where he
is detained, without probable cause to arrest or a warrant. [|d. at
1647-48. Qur holding that probable cause to arrest Chay and Kye
Soo Lee existed at the tinme of the roadside search obviates the
applicability of the Hayes case.

Anot her case cited by appellees, United States v. Place, 462

U S 696, 103 S.Ct. 2637, 77 L.Ed.2d 110 (1983), did not involve an
autonobile at all. In Place, the court considered the tenporary

detention of luggage in an airport. Not only was no autonobile

2 See, United States v. Galberth, 846 F.2d 983, 993 n. 18
(5th Gr. 1988)(citing, Hoffa v. United States, 385 U S. 293,
310, 87 S.Ct. 408, 417, 17 L.Ed.2d 374 (1966) for the proposition
that police officers are not required to effectuate an arrest at
t he nonment probabl e cause arises because "officers are under no
constitutional duty to call a halt to a crimnal investigation
the nonent that they have m ni mum evi dence to establish probable
cause, a quantum of evidence which may fall short of the anobunt
necessary to support a crimnal conviction").
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i nvol ved, but the defendant, Place, was waiting at the airport to
board his plane, not preparing to | eave the airport in a car. The
search in Place invol ved personal |uggage, whereas here the search
focussed on a Ryder rental truck with comrercial cargo which
appeared to be counterfeit and thus, in the country illegally.?3
Finally, in Place the narcotics agents detained the | uggage for the
very purpose of obtaining probable cause. In the case at bar, the
officers had anple indicia of crimnal enterprise establishing
probabl e cause to arrest Chay and Kye Soo Lee and to search their
truck for contraband.
CONCLUSI ON
The prior panel determned that initial detention of Chay and

Kye Soo Lee was justified under Terry v. Onhio and their consent to

search at the roadside was valid. W hold that probable cause to
arrest the pair existed at the tinme the roadside search reveal ed
"probably counterfeit” nmerchandi se. Accordingly, there being both
probabl e cause to arrest and probable cause to believe that the
vehi cl e contained contraband extant at the tinme of the roadside
search, the later search of the truck at the state troopers
headquarters passes constitutional nmnuster. The order of the
district court suppressing the evidence is reversed and the case is
remanded for further proceedings.

REVERSED AND REMANDED

3 See, California v. Acevedo, 111 S.Ct. at 1990 (stating,
"from Carroll through Ross, this Court has expl ai ned that
aut onobi |l e searches differ from other searches").
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