IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4801
Summary Cal endar

CEORGE Pl ERCE DUPONT,
Plaintiff,
VERSUS
SANDEFER O L & GAS, INC., et al.,
Def endant s.
ok ok K K K Kk x % %
TELEDYNE MOVI BLE OFFSHORE, | NC.,
Def endant - Appel | ee,

VERSUS
SANDEFER OFFSHORE OPERATI NG CO. ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

(June 2, 1992)
Before JOLLY, DAVIS, and SMTH, G rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:
| .
This case arises froman injury sustained by a Tetra Technol o-

gies, Inc. (Tetra), enployee. The plaintiff was injured in the



course of his enploynent on a jackup drilling rig that was engaged
in conpleting a well on the outer continental shelf. Tel edyne
Movi bl e O fshore, Inc. (Tel edyne), Sandefer O fshore Operating Co.
(Sandefer), and Applied Drilling Technol ogies, Inc. (ADTl), were
all naned as defendants. Tel edyne noved for sunmary judgnent on a

claimthat it was entitled to indemity from Sandefer.

Sandefer originally contracted with ADTI to drill and conpl ete
a well; ADTI then contracted with Teledyne to provide a jackup
drillingrigandtodrill and conplete the well. The ADTI/ Tel edyne

contract contained reciprocal indemity provisions requiring each
party to indemify the other for personal injury clains brought by
their respective enployees. After the well had been drilled

Sandefer, by way of a letter agreenent, assuned "all responsibili-
ties and obligations"” of ADTI under the ADTI/ Tel edyne contract for
t he conpl etion phase of the contract. Sandefer then hired Tetra to
assist in the conpletion of the well.

Tel edyne argues that it is entitled to contractual indemity
from Sandefer pursuant to the ADTI/Tel edyne contract, which
Sandefer assuned. |f the contract is governed by maritine |law, the
indemmity provision will be enforced. Sandefer contends that the
Louisiana Qlfield Indemmity Act of 1981, La. Rev. Stat. 9:2780
(LOA), applies as surrogate federal |aw under the Quter Conti nen-
tal Shelf Lands Act, 43 U S.C 88 1331-1356 (OCSLA), and forbids
enforcenent of the indemity provision

The district court found that the contract was maritine,
granted summary judgnent in favor of Teledyne, and ordered that

Sandefer defend and indemify Teledyne in accordance with the



indemmity and insurance provisions contained the ADTI/Tel edyne
contract. The district court entered a final judgnent, pursuant to

Fed. R Cv. P. 54(b), which Sandefer appeals.

.
Sandef er contends that Louisiana | aw applies to this accident
t hrough OCSLA; Tel edyne argues that maritine | aw controls. OCSLA
provides, in relevant part, as foll ows:

To the extent that they are applicabl e and not inconsis-
tent with this Act or with other Federal |aws and
regul ations of the Secretary now in effect or hereafter
adopted, the civil and crimnal l|laws of each adjacent
State now in effect or hereafter adopted, anended, or
repeal ed are hereby declared to be the law of the United
States for that portion of the subsoil and seabed of the
outer Continental Shelf, and artificial islands and fi xed
structures erected thereon, which would be within the
area of the State if its boundaries were extended seaward
to the outer margin  of the outer Cont i nent al
Shel f

43 U.S.C. 8§ 1333(a)(2)(A).
I n deciding whether a case is governed by OCSLA, this court
has articulated the follow ng test:

[ F]or adj acent state law to apply as surrogate federa
| aw under OCSLA, three conditions are significant.
(1) The controversy must arise on a situs covered by
OCSLA (i .e. the subsoil, seabed, or artificial structures
per manent |y or tenporarily attached thereto).
(2) Federal maritinme | aw nust not apply of its own force.
(3) The state |aw nmust not be inconsistent with Federal
I aw.

Uni on Texas Petroleum Corp. v. PLT Eng'qg, 895 F.2d 1043, 1047 (5th

Cr.), cert. denied, 111 S. C. 136 (1990); see also Rodrigue V.

Aetna Cas. & Surety Co., 395 U S 352, 355-66 (1969). Since we

find that maritinme |aw applies of its own force to this maritine



contract, we do not address any other issue.

"[l]n the context of oil and gas exploration on the Quter
Continental Shelf, admralty jurisdiction and maritine law wl|l
only apply if the case has a sufficient maritinme nexus whol |y apart
fromthe situs of the relevant structure on navigable waters."

Laredo O fshore Constr. v. Hunt Q1 Co., 754 F.2d 1223, 1230 (5th

Cr. 1985). In Smth v. Penrod Drilling Corp., 1992 U S. App

LEXI S 8725 (5th Gir. Apr. 30, 1992), nodified, 1992 U.S. App. LEXI S
11868 (May 29, 1992), we held that a contract for the supply and
use of a vessel for drilling, conpletion, and workover services was
maritime. We therefore hold that the instant contract, requiring
Tel edyne to supply a vessel and use it for drilling and workover
services, is maritinme.

Sandefer relies upon Thurnond v. Delta Well Surveyors, 836

F.2d 952, 955 (5th Gr. 1988), and Dom nque, 923 F.2d at 397, for
the proposition that the use of a jackup rig is incidental to the
conpletion of the well. In finding that the use of a jackup rig
was i ncidental, however, both Thurnond and Dom ngue relied heavily
upon the fact that the contracts at issue did not explicitly
provide for the supply and equipping of a vessel; t hus, the
furnishing of a vessel could not have been a principal obligation
of the contract.

The Dom ngue court distinguished the maritine contract in
Davis & Sons, Inc. v. @Gulf QI Corp., 919 F.2d 313 (5th Cr. 1990),

because that contract required the contractor to supply a vessel.

Dom ngue, 923 F.2d at 395. In Thurnmond, 836 F.2d at 955, we



simlarly distinguished Theriot v. Bay Drilling Corp., 783 F. 2d 527

(5th Gr. 1986). Since the ADTI/Teledyne contract required
Tel edyne to provide and equip a vessel, Thurnond and Dom ngue are

not controlling, and the contract is maritine. See Smth v. Penrod

Drilling Corp.,1992 U. S. App. LEXI S 11868 at *1-2; Lewi s v. d endel

Drilling Co., 898 F.2d 1083, 1086 (5th G r. 1990), cert. denied,

112 S. C. 171 (1991).

Sandef er next argues that even if a contract for drilling and
conpletion in Louisiana territorial waters m ght be maritine, an
i dentical contract would not be maritime if it were to be executed
on the outer continental shelf. There is no nerit to this
contention. The principal obligation of a contract, not the situs

of its execution, determ nes whether it is nmaritine. Davis & Sons,

919 F.2d at 316. Since we have determ ned that the principa
obligation, the provision of a jackup boat for drilling and
conpletion of a well, is maritine, the location of performance of
the contract does not alter its maritinme status.?

Finally, Sandefer contends that it assunmed only the non-
maritime portions of the ADTI/ Tel edyne contract. Under Sandefer's
analysis, the contract contained three separate obligations:

provision of a vessel, drilling, and conpletion. Sandefer urges

! Sandefer relies upon Lewis, 898 F.2d at 1087, which criticizes "the
rat her absurd inconsistency . . . between anI ying maritime law to certain
m neral exploration contracts when the drilling occurs in state territorial
waters . . . while state | aw governs precisely the same contractual
relationship a few niles further offshore pursuant to OCSLA." Sandefer )
msinterprets this conmment as a holding. Instead, it is part of a discussion
criticizing the inconsistencies in Fifth CGrcuit lawin this area. See also
Smith v. Penrod Drilling Corp., 1992 U S. App. LEXIS 8725, at *10-11 & n. 3
(describing the sanme Tegal inconsistencies).
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that it assuned the contract at the conpletion phase, used the
jackup rig as a work platform and assuned no part of the portion
of the contract requiring provision of a vessel or drilling
servi ces. The contract nmay not be artificially divided in this
manner .

The provision of the jackup rig was necessary for the
conpl etion phase as well as the drilling phase. Sandefer cannot
argue that the contract is not maritinme because the jackup rig had
already arrived at its destination. Sandefer assunmed all of the
obligations of ADTI; these included any indemity obligations
incurred by virtue of the ADTI/Tel edyne contract. Mor eover, it
woul d be absurd to hold that Tel edyne woul d have been i ndemified
i f Sandefer had not assuned the contract, but that, by virtue of
t he assi gnnent of the contract, the indemity provision wll not be
enf or ced.

The sunmary judgnent in favor of Tel edyne is AFFI RVED. 2

2 W deny, as noot, the notion to consolidate this appeal with the
appeal in Snith v. Penrod Drilling Corp.
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