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EDITH H JONES, G rcuit Judge:

The centerpiece of this dispute is a dual energy |inear
accelerator, a sophisticated radiation therapy device used on
cancer patients. Two hospitals in Rapides Parish, Louisiana -- one
private, the other operated by the Departnent of Veterans Affairs
(VA) -- entered into a "sharing agreenent” for the acquisition and
joint use of such an accelerator. Under the agreenent, the
Al exandria Veterans Affairs Medical Center (VAMC) woul d procure the

accelerator, with nearby St. Francis Cabrini Hospital (Cabrini)



donati ng one-half the cost of the machine to the VAMC.! The VAMC
owned accel erator woul d t hen be housed at Cabrini and avail abl e for
use by both institutions. Shortly before negotiations over the
shari ng agreenents had been conpl et ed, nei ghbori ng Rapi des Regi onal
Medi cal Center (Rapides) got wind of the deal and sought to bl ock
it. Rapides, which operates two |inear accelerators of its own,
and which currently provides accelerator and related services to
the VAMC,2 charged that the sharing agreenent violated the
Conpetition in Contracting Act of 1984 (CICA), 41 U S.C. 8§ 251 et.
seq., because it was never subjected to public bidding. After an
adm nistrative appeal dismssed as untinely by the Conptroller
General ,® Rapides won a pernmanent injunction against the sharing

agreenent in district court. Rapides Regional Medical Center v.

Derw nski, 783 F.Supp. 1006 (WD. La. 1991). Both the VA and

1 The VAMC- Cabrini agreenent consisted of: (1) a Letter of Intent
bet ween the VAMC and Cabrini; (2) a Menorandum of Understandi ng between the
two facilities ("MOU'), requiring Cabrini to donate one-half the cost of the
accel erator -- approxinmately $750,000 -- to the VAMC i n exchange for housing
and operating it at Cabrini; (3) a proposed sharing agreenent, governing the
joint use of the accelerator and providing for Cabrini to render certain
related services to VAMC and its patients; and (4) a cost analysis for the
accel erator.

2 From March 1985 to the period relevant to this lawsuit, the VAMC
contracted with Rapides for radiation therapy using Rapides' accelerator. In
late 1989, VA officials, apparently concerned that Rapi des was charging too
much for the use of its accelerator and rel ated services, began exploring
possi bl e alternatives. Wen the VA learned that Cabrini was planning to
acquire its own accelerator, it entered into negotiations for a possible
sharing agreenent, culnmnating in the signing of the MU in August 1990.

Rapi des estimates that its contract with the VA accounts for twenty percent
(209% of its total revenue fromradiation therapy services.

3 Rapi des Regi onal Medical Center, No. B-242601, 91-1 C. P.D. { 159
(Feb. 12, 1991), reconsideration deni ed, Rapides Regional Medical Center --
Reconsi deration, No. B-242601.2, 91-1 C.P.D. {1 614 (June 28, 1991).
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Cabrini, which had intervened in those proceedi ngs, appeal ed the
district court's decision, and we granted expedited review.
| .
STATUTORY BACKGROUND

Before discussing the nerits of this case, it may be
hel pful to trace its statutory contours. Rapides asserts that the
Conpetition in Contracting Act governs this action. Appel | ee
alleges, and the district court agreed, that the VAMC Cabrini
sharing agreenent violates ClICA's general requirenent that federal
procurenent contracts be awarded conpetitively.* Cl CA responded to

Congressi onal findings that many federal procurenent contracts were

4 CICA provides in relevant part:

(1) Except as provided in subsection (b), (c), and (g) of
this section and except in the case of procurenment procedures
ot herwi se expressly authorized by statute, an executive agency in
conducting a procurenment for property or services --

(A shall obtain full and open conpetition through
the use of conpetitive procedures. . . and

(B) shal | use the conpetitive procedure or
conbi nati on of conpetitive procedures that is best suited
under the circunstances of the procurenent.

(2) In determning the conpetitive procedures appropriate
under the circunstance, an executive agency--

(A shall solicit sealed bids if--

(i) tinme permits the solicitation, subnission
and eval uation of seal ed bids;

(ii) the award will be nade on the basis of
price and other price-related factors;

(iii) it is not necessary to conduct discussions
with the respondi ng sources about their bids; and

(iv) there is a reasonabl e expectation of
receiving nore than one seal ed bid; and

(B) shal | request conpetitive proposals if seal ed
bi ds are not appropriate under clause (A).

41 U.S.C. § 253(a).



awarded on a sole-source Dbasis, resulting in w despread
i nefficiencies and wast eful governnment spending. Accordingtoits
drafters, the Act's objectives were "to establish a statutory
preference for the use of conpetitive procedures in awarding
federal contracts for property or services, to inpose restrictions
on the awardi ng of nonconpetitive contracts, and to permt federal
agencies to use the conpetitive nmethod nobst conducive to the
conditions of the contract."” S. Rep. No. 50, 98th Cong., 2d Sess.,
reprinted in 1984 U. S. Code Cong. & Adm n. News 2174, 2180.

The VA does not contend that its sharing agreenent with
Cabrini falls within any of the seven enunerated exceptions to Cl CA
that permt sol e-source procurenent.®> However, both Cabrini and
the VA would find refuge in the savings clause to 8 253(a)(1l),
whi ch exenpts fromCl CA "procurenent procedures ot herw se expressly
aut hori zed by statute.” As asserted proof of this authority,

appellants cite 38 U S.C. 8§ 8153, enpowering the VA to enter into

5 On appeal, Cabrini attenpts to avail itself of the exception
provi ded by § 253(b)(1)(A), which provides:

(b) exclusion of particular source; restriction of solicitation
to smal |l business concerns

(1) An executive agency may provide for the procurenment of property or
servi ces covered by this section using conpetitive procedures but
excluding a particular source in order to establish or maintain any
alternative source or sources of supply for that property or service if
t he agency head deternmines that to do so--

(A woul d i ncrease or maintain conpetition and woul d
likely result in reduced overall costs for such procurenent, or
for any anticipated procurement, of such property or services[.]

By its own ternms, however, subsection (b)(1)(A) applies only to agencies that
are already "using conpetitive procedures.” The VA stipulated before the
district court that it did not use conpetitive procedures when it entered into
the sharing agreenent with Cabrini. In any event, Cabrini raises this
argunment for the first time on appeal, and we will not consider it here.



sharing agreenents for the acquisition and joint use of advanced
nedi cal technol ogy. ®

Congress initially authorized the sharing program set
forth in 8§ 8153 "for the exchange of wuse (or under certain
conditions the nutual wuse) of specialized nedical facilities
bet ween Veterans' Adm nistration hospitals and other public and

private hospitals or nedical schools in a nedical comunity." S

Rep. No. 1727, 89th Cong., 2d Sess., reprinted in 1966 U S. Code

Secti on 8153 provi des:

(a) To secure certain specialized nedical resources which
ot herwi se might not be feasibly available or to effectively
utilize certain other nmedical resources, the Secretary nmay, when
the Secretary determnes it to be in the best interest of the
prevailing standards of the Departnment nedical care program make
arrangenents, by contract or other formof agreenment, as set forth
in clauses (1) and (2) bel ow between Departnent health-care
facilities and other health-care facilities (including organ
banks, blood banks, or simlar institutions), research centers, or
nmedi cal school s:

(1) for the mutual use, or exchange of use, of
speci al i zed medi cal resources when such an agreenment will
obviate the need for a simlar resource to be provided in a
Departnment health care facility; or

(2) for the mutual use, of specialized nedica
resources in a Departnment health care facility, which have
been justified on the basis of veterans' care, but which are
not utilized to their maxi mum ef fective capacity.

(b) Arrangenents entered into under this section shal
provide for reciprocal reinbursenent based on a nethodol ogy that
provides appropriate flexibility to the heads of the facilities
concerned to establish an appropriate rei nbursenent rate after
taking into account |ocal conditions and needs and the actua
costs of the providing facility of the resource involved. Any
proceeds to the Governnent received therefromshall be credited to
t he applicabl e Departnent nedical appropriation and to funds that
have been allotted to the facility that furnished the resource
i nvol ved.

(e) The Secretary shall submt to the Congress not nore
than 60 days after the end of each fiscal year a report on the
activities carried out under this section



Cong. & Admin. News 4210, 4219-20. In 1985, after CICA's
enact nent, Congress expanded the sharing programto other nedical
facilities, appropriating up to $10 million for a pilot programin
which VA facilities would purchase advanced nedi cal equi pnment so
long as non-federal sources agreed to finance at least fifty
percent (50% of the acquisition costs. Conf. Rep. No. 363, 99th
Cong., 1st Sess. 22 (Nov. 8, 1985). According to the Senate
Appropriations Conmttee:
The purpose of this funding is to help the VA to acquire
costly, advanced state-of-the-art nedi cal equi pnent nore
easily and to provide a neans of using that equi pnent to
maxi mum ef f ecti veness by encouraging |ong-term sharing
wth comunity institutions. . . . The Commttee
recognizes that there are Ilimts to what nedica
comunities and the Federal Governnent can individually
acconplish, but believes that this proposed arrangenent
w Il provide VA beneficiaries and the VA nedical centers
and community nedical institutions wth access to
prohi bitively expensive major mnedical equipnment which
woul d ot herwi se not be available to either.
S. Rep. No. 99-129, 99th Cong., 1st Sess. 82, 88-89 (Aug. 28
1985) .7
Shortly after Congress began fundi ng t he shari ng program
the Veterans Adm nistration (predecessor to the Departnent of
Veterans Affairs) pronulgated interimrules to inplenent ClCA See
51 Fed. Reg. 23065-73 (June 25, 1986). Significantly, the VA
stipulated that "[s]haring contracts negotiated under 38 U S. C

§ 5053 are approved for other than full and open conpetition." |d.

! Congress aut hori zed the expanded sharing program which is

officially known as the Advanced Technol ogy Medical Equi pnment Acquisition and
Sharing Program in 1990. See Pub. L. 101-366, Title Il, 8 202 (b), Aug. 15,
1990, 104 Stat. 438. However, the above-cited Conference Report, see Conf.
Rep. No. 363, id., indicates that Congress began funding the sharing program
as early as 1985 -- nearly five years before it was formally authorized.
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at 23066.8 The VA explained that its "[j]ustification and approval
procedures for proposed nonconpetitive acquisitions . . . are
critical in effectively inplenenting the CICA and will provide the
basis for conpiling the VA annual report to Congress." [|d. at
23065. The VA's interimrules were finalized and inplenented in
1987. See 52 Fed. Reg. 28559, 28560 (July 31, 1987).°

To summari ze: Congress first adopted the VA sharing
program in 1966. The program as enacted did not address
conpetitive procurenent procedures. Congress enacted ClCAin 1984,
creating a statutory presunption in favor of conpetition "except in
the case of procurenent procedures . . . expressly authorized by
statute." The following year, Congress expanded the sharing
programby appropriating funds to finance the acquisition and joint
use of advanced nedical equipnment along the lines of the VAMC
Cabrini agreenent. In response, the VA in 1987 inplenented
regul ations providing that despite CICA s enactnent, the sharing
program did not require full and open conpetition. Finally,
Congress anended the sharing programin 1990 at what is now 8 8153,
expandi ng the exi sting programsubstantially but maki ng no nention
of Cl CA.

Against this statutory backdrop, the district court

permanent|ly enjoi ned the VAMC- Cabri ni agreenent after hol di ng that

8 38 U.S.C. § 5053 was later recodified as § 8153. See Pub. L. 102-
40, Title IV, § 402(b)(1), May 7, 1991, 105 Stat. 238. As earlier noted, the
1990 programset forth in what is now & 8153 is an expansion of the origina
VA sharing program first enacted in 1966 as § 5053.

9 See also 48 C.F.R 806.302-5(b) (1991).
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Congress did not explicitly exenpt the sharing program from Cl CA
when it anmended 8§ 8153 in 1990. Wil e acknow edgi ng the VA
regul ation set forth at 48 C.F. R 806.302-5(b), which exenpts the
sharing programfrom Cl CA, the court noted:

48 C.F.R 806.302-5(b) . . . antedates [sic]

the rather precise statutory |anguage of

"ot herw se expressly authorized by statute" as

founded in 41 U S.C § 253(a). Congress said

that the public bid |aw can be circunvented by

express | anguage contained in a statute. The

regul ation fromthe Veterans Adm nistrationis

not a statute. Congress created the neasuring

stick and retained the power to delete public

bid | aw requirenents fromcontracts for goods

and services. The VA is powerless to change

the cl ear procedure set by Congress.

783 F. Supp. at 1008. The district court did not address the pre-
CICA legislative history of 8§ 8153, nor did it review the 1985
appropriations |egislation expandi ng the existing sharing program
to private hospitals.

Cabrini and the VA argue that Congress never intended the
Conpetition in Contracting Act to apply to a sharing programthat
has been on the books since 1966. The programis either exenpted
fromthe Act by 8 8153, they contend, or falls outside Cl CA because
sharing agreenents do not involve the "procurenent” of equipnent.
Appel l ants al so chall enge Rapi des' standing to sue. We address
these argunents in reverse order.

.
STANDI NG

Cabrini and the VA first contend that the district court
erred in failing to enter a specific finding that Rapides has
standing to bring this lawsuit. They insist on aremand or, in the

8



alternative, a ruling that as a matter of |aw Rapides | acks
standing to sue. Appellants acknow edge that di sappoi nted bi dders
have prudential standing under the Adm nistrative Procedure Act to
chal | enge agency viol ations of federal procurenent requirenents.

See Scanwel | lLaboratories, Inc. v. Shaffer, 424 F. 2d 859, 873 (D. C.

Cr. 1970); Hayes International Corp. v. MlLucas, 509 F.2d 247, 257
(5th Cr.), cert. denied, 423 U S. 864, 96 S. C. 123, 46 L. Ed. 2d

92 (1975) (adopting Scanwell). They nmaintain, however, that
Rapi des | acks standing because it is neither an actual nor a
prospective bidder on the VA's plan to acquire a |inear
accel erator.!® Establishing prudential standing to challenge a
governnent contracting decision requires: (1) an allegation of
injury in fact; (2) a claimthat ClICA was "arguably" intended to
prevent the agency's action; and (3) the absence of Congressional

intent to wthhold judicial review Contractors Engi neers

International, Inc. v. Dept. of Veterans Affairs, 947 F.2d 1298,

1300 n.9 (5th Cr. 1991); @ll Airborne Instrunents, Inc. V.

10 The di sappoi nted bidder requirenment stens fromthe fanmliar "zone

of interests" test nmandated by the Administrative Procedure Act. The APA

wai ves the sovereign innunity t o whi ch government agenci es woul d ot herw se be
entitled for all persons "adversely affected or aggrieved by agency action
within the nmeaning of a relevant statute. . "5 USC §8702. Inits
conpl ai nt, Rapides prenised jurisdiction on 28 U S.C. § 1331 (federal guestion
jurisdiction) and 31 U.S.C. 8 3556 (permtting "any interested party" to
chal | enge all eged violations of federal procurenment |law). The VA suggests
that Rapides erred by failing to tie jurisdiction in this case directly to the
APA. But as the VA candidly admits el sewhere inits brief, "it does not
matter whether the suit is thought of as an APA action or an action brought
directly under CICA so long as it is clear that the plaintiff nust be an
actual or prospective bidder in order to have standing." See, e.qg., Wiste
Managenent of North Anerica v. \Winberger, 862 F.2d 1393, 1397-98 (9th Gr.
1988); and MCl Tel econmuni cations Corp. v. United States, 878 F.2d 362, 365
(Fed. Gr. 1989). Nei t her the VA nor Cabrini chall enges Rapi des
constitutional standing to bring this action. See generally Scanwel |l
Laboratories, 424 F.2d at 871-73.




Wi nberger, 694 F.2d 838 (D.C. Gr. 1982) (citing Control Data

Corp. v. Baldridge,! 655 F.2d 283, 288-89 (D.C. Cr.), cert.

denied, 454 U S. 881, 102 S. &. 363, 70 L.Ed.2d 190 (1981)). W
are convinced that "[s]atisfaction of the first factor is clear
fromthe precedi ng di scussion, and there is no cl ear and convi nci ng
Congr essi onal intent to wthhold judicial review. " Abel

Converting, Inc. v. United States, 679 F. Supp. 1133, 1137 (D.D. C

1988). As for the second requirenent, assum ng that the sharing
agreenent was covered by CICA that statute supplies its own
answer :

"Interested party', wth respect to a contract
or proposed contract . . . neans an actual or
prospective bidder or offeror whose direct
economc interest would be affected by the
award of the contract or by failure to award
the contract][.]

31 U.S.C. 8 3551(2) (enphasis added).

Thus, to object to the award of a contract allegedly
covered by Cl CA, Rapides nust denonstrate that it was an actual or
prospective bidder or offeror on the sharing agreenent. Because
Rapi des was not an actual bidder, the prudential standing issue
turns on its clained status as a prospective bidder. Appellants
insist that the district court never addressed this 1issue,
asserting that Rapides woul d not have bid on the sharing agreenent
had it been given the opportunity to do so. This is unpersuasive.

Inplicit in the district court's holding that Rapi des was denied

1 Bal dri dge has since been questioned by darke v. Securities
Industry Ass'n., 479 U S. 388, 107 S. &. 750, 93 L.Ed.2d 757 (1987), on
grounds that are not relevant here.
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the opportunity to participate in the sharing agreenent is the
recognition that Rapides woul d have done so if given the chance.
There is sufficient evidence in the record that Rapi des stood ready
and willing to participate in the sharing program had it been
offered the opportunity to do so. I n suggesting otherw se,
appellants ignore not only the specific allegations in Rapides

verified conplaint, but the affidavit of its president, Janes T.
Mont gonery, who stated that "[h]ad Rapi des Regi onal been given the
opportunity, Rapides Regional would have submtted a proposal to
VAMC i n connection wi th consideration of subm ssions under the 1990
Advanced Medi cal Equi pnrent Share Acquisition Program . . ."12
Wi | e appellants point to sonme evidence that m ght be interpreted
as disproving Rapides' intent to participate in the sharing
agreenent with the VAMCif offered the chance, the district court's

inplied factfinding is not clearly erroneous. Anderson v. Bessener

Gty, 470 U. S. 564, 573, 105 S. C. 1504, 1511, 84 L.Ed.2d 518
(1985). Had the district court been convinced that Rapides' real
notive was to block the VA-Cabrini deal rather than to nake a
conpeting offer, it would have had to deny standing, because

Rapi des woul d not then be an actual or prospective bidder. This

12 Adnittedly, Rapides sought to block the VAMC Cabrini agreenent
after it had been executed, witing letters to Menbers of Congress and others
asserting that the new |inear accel erator was duplicative and unnecessary.

But this last-ditch | obbying effort does not controvert Rapides' contention
that it woul d have bid on the sharing agreenent at the outset, before the
negoti ations were a fait acconpli.
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concl usion was not conpelled by the evidence, and we decline to
overturn the court's finding.?®
L1,
PROCUREMENT

Appel l ants next confront CICA directly by arguing that
t he shared acqui sition of specialized nmedi cal resources® for nutual
use under 8§ 8153 is not a "procurenent” within the neaning of
CICA ¥ but nore closely resenbles a | ease or sale of governnent
property. The VA cites several decisions of the Conptroller

General to this effect.® |In particular, the VA directs this

13 We need not and do not here decide that any prospective or actua

bi dder necessarily has standing to chall enge a government procurenment decision
arguably governed by ClICA. Conpare Waste Managenent of N. Anerica v.

Wei nberger, 862 F.2d 1393, 1397-98 (9th G r. 1988). Affirmance of the
district court is based on Rapides' evidence that it could and would
participate in the programif offered the opportunity and that its self-
interest dictated such a decision because of its previous arrangenent to
supply other radiation therapy services to the VA Cabrini al so argues that
Rapi des waived its claimby failing to file a tinely protest with the
Conptroll er General, the federal official charged with hearing bid protests at
the administrative level. This argument wongly assunes that the Conptroller
General has exclusive jurisdiction to hear CICA protests. 1In fact, the
statute expressly provides otherwise. See 31 U . S.C. 8§ 3556 (stating that

admi ni strative renedi es under Cl CA are non-excl usive).

14 As defined by 38 U.S.C. § 8152(2):

The term "special i zed nedi cal resources" neans nedica
resources (whether equi pnent, space, or personnel)

whi ch, because of cost, limted availability, or
unusual nature, are either unique in the nedica
comunity or are subject to maximumutilization only
t hrough mut ual use.

15 CICA applies only to an executive agency conducting a "procurenent
for property or services." 41 U S.C § 253(a)(1).

16 See Jefferson Bank & Trust, No. B-228563, 87-2 C.P.D. T 390 (Cct.
23, 1987) (government agency's |easing of government-owned office space is not
a procurenment and therefore subject to CICA); Cystal Cruises, Inc., No. B-
238347, 90-1 C.P.D. 1 141 (Feb. 1, 1990) (government award of a concession
permit allowi ng a shipping conpany to operate within a national park is a
license to enter governnent property, not a procurenent of property or
servi ces under Cl CA); and Col unbi a Communi cations Corp., No. B-236904, 89-2
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court's attention to Surface Alloys Corp., B-222703, 86-2 C.P.D

T 7 (June 25, 1986). That case involved a controversy not unlike
this one. The U S. Navy purchased a conplicated piece of equi pnent
known as an ion inplanter and leased it to a private conpany that
was performng research and devel opnent under a Navy contract.
Anot her conpany protested this action, arguing that it gave the

Navy's contractor an unfair conpetitive advantage. The Conptroller

C.P.D. 1 242 (Sept. 18, 1989) (NASA did not procure property or services
within the nmeaning of CICA by pernmitting private contractor to use governnent
satellite).

The degree of deference to be paid to decisions of the Conptroller
General is a matter of some dispute. According to one treatise

There is an increasing tendency on the part of United
States district courts and United States Circuit
Courts of Appeal to refer bid protest cases to the
General Accounting Ofice because of that agency's
"speci al conpetence and experience." This tendency is
not followed in the United States C ainms Court, which
is the nost prestigious court in the area of
governnent contracting. It would seemthat the United
States Court of Appeals for the District of Colunbia
Circuit is of the viewthat a decision of the General
Accounting O fice may not be reversed unless it is
"arbitrary and capricious," Steinthal & Co., Inc. v.
Seanans, 455 F.2d 1289 (D.C. Gr. 1971). However, the
majority of district courts are of the opinion that

t he deci sions of the Conptroller General are advisory
only and are not binding upon the court.

McBride & Touhey, 1A GOVERNMENT CONTRACTS at § 7.10. Appellants urge us to
af ford Chevron deference to Conptroller General decisions interpreting
statutes entrusted to the GAO by Congress. See Chevron U.S.A, Inc. v.

Nat ural Resources Defense Council, Inc., 467 U.S. 837, 104 S. C. 2778, 81

L. Ed. 2d 694 (1984). Even our pre-Chevron decisions indicate that "[w] hen
actions of procurenent officials have been expressly validated by considered
decision of the GAO or are in conpliance with a reasonably consistent pattern
of GAO determ nations, the court should be extrenmely reluctant to overturn
such decisions." Kinnett Dairies, Inc. v. J.C. Farrow, 580 F.2d 1260, 1272
(5th Gr. 1978). See also J.H Rutter Rex. Mg. Co., Inc. v. United States,
706 F.2d 702, 711 (5th Cir.), cert. denied, 464 U S. 1008, 104 S. . 526, 78
L. Ed.2d 709 (1983) ("[D]ecisions of the Conptroller General are entitled to
speci al deference given the conplexities and intricacies of governnent

pur chasi ng decisions.").
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Ceneral dismssed the protest, holding that the | ease was not a
procurenment under Cl CA

While the district court in this case did not define
"procurenent” for purposes of CICA its holding rests on the tacit
assunption that a procurenent has taken place. The question thus
remains: Did the VA "procure" goods or services from Cabrini and
in so doing run afoul of Cl CA?

For the answer, one nust first exam ne the Menorandum of
Under st andi ng between Cabrini and the VAMC. It outlines several
stages for the acquisition and nutual wuse of the Ilinear
accelerator: (1) the actual purchase of the accelerator by the VA
fromthe manufacturer; (2) a financing arrangenent whereby Cabri ni
will donate one-half of the accelerator's cost to the VA ' and
(3) the joint use of the machine by the VA and Cabrini under the
terns of the sharing agreenent to be negotiated at a | ater date.?8
The VA enphasizes that the accelerator was purchased from the
manuf act urer using conpetitive procurenent procedures, whereas the

financing and shared use of the VA-owned accelerator is akinto a

17 Such donations are authorized at 38 U.S.C. § 8303. The anount of
the donation at issue in this case (fifty percent of the purchase price of the
accelerator) is consistent with the pilot program established by Congress.

See Conf. Rep. No. 363, 99th Cong. 1st Sess. at 22.

18 VA' s brief takes pains to observe that "there is as yet
no agreenent to procure such services [fromCabrini]. [If the VA
contracts for such services fromCabrini, that would be a
procurenent, and Rapides m ght well have standing to chall enge
it." VA contends, however, that under § 8153, such a transaction
woul d still not be subject to Cl CA

14



| ease or sale of governnment property.?® For its part, Rapides
argues that the transaction nust be viewed as an i ntegrated whol e:
t he shared acquisition of property (the |linear accelerator) as well
as services (including Cabrini's facilities, personnel and other
speci alized nedical services). To bolster its argunent, Rapides

cites Motor Coach Industries, Inc. v. Dole, 725 F.2d 958 (4th Cr

1984) and Yosemte Park v. United States, 582 F.2d 552 (. d.

1978).
In Motor Coach Industries, the Fourth Crcuit held that

a trust fornmed by the Federal Aviation Admnistration to fund
ground transportation i nprovenents at Dulles International Airport
was public in character, so that CICA applied to all such
i nprovenents financed by that trust. To fund the trust, the FAA
agreed to waive air carrier fees at Dulles provided that the
airlines deposited equivalent funds in the trust. After analyzing
the trust's purpose, the court declared it to be a disguised
"purchasing agent" created to circunmvent normal appropriation
channel s and the federal procurenent process. 1d. at 968. Wile
Rapi des insists that the VA-Cabrini sharing agreenent is also an
"end-run" around the procurenent requirenents of CICA 1id., Mtor

Coach I ndustries is plainly distinguishable. Unlike the FAA trust,

the circunstances surrounding the sharing program do not suggest

any attenpt to evade statutory purchase requi renents. The question

19 Cabrini takes a slightly different position: that the VA s
procurenent of the linear accelerator "has not been chall enged" so that C CA
applies -- if at all -- solely to that portion of the MOU by which Cabrini is

to provide accelerator-related services to VA clients.

15



here i s whether the sharing agreenment expressly permtted by 8§ 8153
was for that reason not required to conply with CIlCA. Further, the
VAMC- Cabri ni agreenent does not resenbl e the concessi on contract at

issue in Yosemte Park. The National Park Service contracted

directly for transportati on equi pnent and servi ces under the guise
of a "concession" agreenent conferring federal tax breaks on the
contractor. In holding that the contractor was bound by federa

procurenent |aws, the court rejected the NPS's efforts to evade
those requirenents by | abeling what was in fact "the purchase of
services" as a "concession." 582 F.2d at 558-59. The common
thread i n both cases, absent here, is an arrangenent by the federal

governnent to pay noney or confer other benefits in exchange for
goods and servi ces. Under the MU, and under § 8153, the VA
received a donation of noney from Cabrini in exchange for the

shared use of a |inear accel erator purchased and owned by t he VAMC.

Rapi des nonetheless insists that the definition of
"procurenent” under CICA is broad enough to enconpass the VAMC-
Cabrini sharing agreenent. What is at stake here, Rapides insists,
is no less than "a sole-source joint purchase and shared use
agreenent that falls squarely within the statutory definition of
procurenent."” And there lies the rub: Rapides pins its hopes on

a statutory definition of "procurenent” that is inapplicable to

CICA. Specifically, Rapides cites 41 U S.C. 8§ 403, which provides
in relevant part:

As used in this chapter --

16



(2) the term "procurenent" includes al
stages of the process of acquiring property or
services, beginning with the process of
determning a need for property or services
and ending wth <contract conpletion and
cl oseout|[.]

(Enphasi s added.) The crucial phrase in this passage, "As used in

this chapter,” neans that 8 403(2) applies exclusively to Chapter

7 of Title 41. Chapter 7, The Ofice of Federal Procurenent Policy
Act, 41 U S.C. 8 401 et. seq., establishes the Ofice of Federal

Procurenment Policy within the Ofice of Managenent and Budget "to
provide overall direction of procurenent policies, regulations,
procedures, and forns for executive agencies in accordance with
applicable laws." 41 U.S.C. 8 402(b). In contrast, the full and
open procurenment requirenents of CICA § 253(a) are set forth in
Chapter 4. It stands to reason that the definition of procurenent
for purposes of Chapter 7, which establishes an agency in the
executive branch whose mssion is to oversee federal procurenent
policy, is considerably broader than the definition of procurenent
subject to the particul ari zed bi ddi ng and negoti ati on requirenents
specified by CICA Indeed, had Congress wanted the definition of

procurenent articulated in Chapter 7 to apply to Chapter 4, it

coul d have done so in express terns.?

20 See, e.g., 41 U.S.C. § 253(g)(5) (Supp. 1992) (providing that
“[i]ln this subsection, the term'snall purchase threshold' has the neaning
given such termin section 403(11) of this title"). Rapides' reliance on
Hayes v. U S. Postal Service, 859 F.2d 354 (5th Cir. 1988), is simlarly
m spl aced. Hayes interpreted the definition of "procurement of services"
under the Contract Disputes Act, 41 U S.C. 8§ 601 et. seq., rather than Cl CA
Id. at 355-56. Hayes also deals with a "procurenent” of suggestions by the
governnent fromits enpl oyees.
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| f anything, Congress' efforts to define "procurenent”
for purposes of the Ofice of Federal Procurenent Policy Act
suggest that the neaning of this termdiffers elsewhere in Title
41. CICA itself does not define procurenent. Nor, for that
matter, does the Federal Acquisition Regulations System (FAR), of
which 48 C F.R 806.302-5(b) -- the VA's rules exenpting the
sharing program from CICA -- is a part.? However, there can be
little doubt that the word procurenent is w dely understood, by
| awers and l|laynen alike, to denote the process by which the
gover nnment pays noney or confers other benefits in order to obtain
goods and services fromthe private sector. Black's Law D ctionary
defines "procurenent contract" as "[a] governnent contract with a
manuf acturer or supplier of goods or nmachinery or services under
the terns of which a sale or service is nade to the governnent."
BLACK' S LAW DI CTI ONARY 1208 (6th ed. 1991). Rapi des does not
di spute that the VA procured the linear accelerator froma private
manuf acturer, in a procurenent process that conplied with Cl CA
What Rapides fails to explain is why an agreenent over future
access to governnent-owned property, albeit property purchased
partly with a private donation from Cabrini, justifies expandi ng
the definition of "procurenent" beyond its generally understood
meani ng. Rapides tries to sidestep the issue by asserting that it
woul d have given a larger donation to the VAMC to purchase the
accel erator, although the district court made no findings on this

poi nt . But this does not change the fact that the VA never

21 See 48 C.F.R 2.101 et. seq. (defining terns used by the FAR).
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i ntended to procure the accelerator fromeither Cabrini or Rapides.
To repeat, the classic procurenent involves the governnent's payi ng
nmoney or conferring other benefits inreturn for the acquisition or
use of private property or services. This is decidedly unlike the
agreenent at issue here in which the VA has received noney froma
private hospital and used it to purchase a |linear accelerator from
the manufacturer, in exchange for letting that hospital share its
use.
| V.
EXPRESS AUTHORI ZATI ON

Finally, even assumng that the VAMC-Cabrini sharing
agreenent is a "procurenent” for purposes of ClCA we are persuaded
that 38 U . S.C. § 8153, which authorizes the VA to enter into such
arrangenents, is a procurenent procedure "expressly authorized by
statute"” within the meaning of CICA § 253(a)(1) and therefore is
not subject to the Act's full and open conpetition requirenents.

As has been already noted, Congress originally enacted
what is now 8§ 8153 in 1966, nearly two decades before the passage
of the Conpetition in Contracting Act. In 1985, the year after
CICA' s enactnent, Congress expanded the sharing program by
appropriating up to $10 mllion for a pilot programto facilitate
sharing agreenents like the one |ater negotiated between Cabrini

and the VAMC. Congress evidently saw no reason to revisit 8§ 8153
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after Cl CA' s enact nent because the sharing programhad historically
been operated on a sol e-source basis. ??

Mor eover, the | anguage of 8§ 8153 is inconsistent with the
district court's conclusion that the VA's sharing arrangenents nust
be achi eved conpetitively. For instance, 8 8153(b) provides that
rei mbursenent for the shared use of equi pnment nust be based "on a
met hodol ogy that provides appropriate flexibility to the heads of
the facilities concerned," taking into account "l|local conditions
and needs and the actual cost to the providing facility of the
resource involved." This bears little resenblance to conpetitive
bi ddi ng procedures in which the participating governnment agency
attenpts to ensure a steady supply and mnim ze its costs w thout
taking into account added <considerations affecting private
contractors. Further, 8 8153(e) directs the Secretary of Veterans
Affairs to notify Congress annually "on the activities carried out
under this section.” The reporting requirenent, which permts
Congress to nonitor sharing arrangenents such as that between
Rapi des and the VAMC, woul d suggest that Congress sought to ensure
fairness and efficiency in such uni que arrangenents by neans ot her
t han conpetitive bidding.

We al so disagree with the district court as to the proper
role of 48 C F.R 806.302-5(b), which provides that "[s]haring

contracts negotiated under [§ 8153] are approved for other than

22 The sharing program as enacted by Congress was not subject to

conpetitive procurenent requirenents. The Conptroller General |ater

recogni zed the VA's authority under what was then § 5053 to approve such
sharing arrangenments on a non-conpetitive basis. See Veterans Admin. No., No.
B-115559.2, 81-2 C.P.C. ¢ 369 (Nov. 2, 1981).
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full and open conpetition.” Admttedly, this regul ation, which was
inplemrented after CICA's enactnent, "is not a statute.” 783
F. Supp. at 1008. But while the district court correctly observed
that this regulation was pronul gated after the enactnent of Cl CA

the court erred by inplying that the VA was attenpting to
circunvent Congressional intent by exenpting the sharing program
from 8§ 253(a)(1l). On the contrary, the VA regulation was
i npl ementi ng Congress' post-ClCA appropriations |egislation that
expanded funding for the sharing program so |ong as non-federa

sources agreed to finance at |east 50 percent of the cost of
acquiring advanced nedi cal equipnent.?® W therefore can discern
no valid reason why 806.302-5(b) should not be controlling.?
Rapides is certainly correct that "[t]he VA cannot unilaterally
exenpt itself fromthe Congressional mandate of the Cl CA " but such
is not the case here. That Congress did not specifically exenpt
the sharing program from CICA in 1990, when it anmended what was
then 8§ 5053, is not especially surprising given that Congress had
created and maintained that program by neans other than full and
open procurenent. Congress retained for itself the "nmeasuring
stick," 783 F.Supp. 1008, by which to evaluate the success of the

sharing programnow recodified at § 8153: annual reports fromthe

23 See Conf. Rep. No. 363, 99th Cong., 1st Sess. at 22; and S. Rep
No. 99-129, 99th Cong., 1st Sess. at 88-89.

24 Nor are we alone in reaching this conclusion. The Conptroller

General determined in this dispute that § 8153 sharing arrangenents are not
subject to the full and open conpetition requirenents of ClICA  See Rapi des
Regi onal Medical Center -- Reconsideration, No. B-242601.2, 91-1 C P.D. § 614
(June 28, 1991). The district court's opinion does not refer to this
decision, and it is therefore unclear what, if any, deference it paid to the
GAO s anal ysi s and consi dered judgnent.
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VA tracking activities under the program Section 8153(e), which
reflects Congress' willingness to exercise its oversight function,
belies the district court's claimthat the VA was attenpting to
circunvent Congressional priorities by pronul gati ng 806. 302-5(b).

In view of the plain |anguage of 8 8153, its pre-ClCA
| egislative history, and the 1985 appropriations |egislation
expanding the existing sharing program (and which 48 C F. R
806. 302-5(b) was intended to inplenent), it nust be concl uded that
the VA's sharing programis expressly authorized by statute within
t he nmeaning of CICA 8§ 253(a)(1) and therefore does not trigger the
Act's full and open conpetition requirenents.

V.
CONCLUSI ON

For all the foregoing reasons, we REVERSE the district

court's decision. The permanent injunction barring the VAMC

Cabrini Menorandum of Understanding is VACATED

22



