UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 91-6187

DR, JANE CHANCE,
Pl ai ntiff-Appellant,
VERSUS
RI CE UNI VERSI TY AND ALAN GROB,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

(April 12, 1993)

ON SUGGESTI ON FOR REHEARI NG EN BANC

(Opi ni on February 25, 1993, 5th Gr., F. 2d )

Before W SDOM AND DUHE, Circuit Judges, and DOHERTY,! District
Judge.

DUHE, Circuit Judge:

Dr. Jane Chance petitions this Court for rehearing, arguing
that we erred in failing to apply the "disparate inpact" standard
of Title VIl of the CGvil R ghts Act of 1964 to her claimthat Rice
Uni versity sexual ly di scrimnated agai nst her inviolationof Title
| X of the Education Amendnents of 1972. Because we find that Dr.
Chance coul d not prevail on her Title | X cl ai munder the "disparate
i npact" standard, we need not deci de whi ch standard applies, and we

deny her petition for rehearing.

District Judge of the Western District of Louisiana, sitting by
desi gnati on.



BACKGROUND
In 1988, Dr. Chance sued Rice University (Rice) and Dr. Al an
Gob, alleging that Rice violated Title IX of the Education
Anendnents of 19722 (Title I X) as well as the Equal Pay Act,?® and
that Dr. Gob intentionally inflicted enotional distress upon her.
The district court directed a verdict in favor of Dr. Gob, and
ultimately granted judgnent in favor of Rice.

Dr. Chance appealed, arguing inter alia that the district

court incorrectly analyzed her Title [IX <claim wunder the
"intentional discrimnation" standard set forthin Title VI of the
Civil Rights Act of 1964.4 W affirned the district court. See
Chance v. Rice University, 984 F.2d 151 (5th Cr. 1993).

Dr. Chance has fil ed a Suggestion for Rehearing En Banc, again
raising the argunent that her Title |IX claim was analyzed
i ncorrectly.

ANALYSI S

Dr. Chance argues that her Title I X claim should have been
anal yzed under the "disparate inpact" standard of Title VII of the
Cvil R ghts Act of 1964. Application of this standard woul d
require Dr. Chance to show that certain "facially neutra
enpl oynent standards operated nore harshly on one group than

another" in order to establish a prinan facie case of sexual

discrimnation. Johnson v. Uncle Ben's, Inc., 965 F.2d 1363, 1367

220 U.S.C. § 1681.
329 U.S.C. § 206(d)(1).
442 U.S.C. §§ 2000d - 2000d- 7.



(5th Cr. 1992), petition for cert. filed, (U S. Sept. 29, 1992)

(No. 92-737); Carpenter v. Stephen F. Austin State University, 706

F.2d 608, 621 (5th Gr. 1983). Dr. Chance clains that the
subj ective determ nation of conpensation and pronotion w thin her
departnment at Rice is a process controlled by males and has the
ef fect of denying her equal conpensation and pronotions conpared to
her mal e col | eagues.

The district court specifically found that no statistically
significant salary differential existed between tenured or tenure
track nmen and wonen in the Humanities Division at Rice (which
i ncludes Dr. Chance's departnent) during 1987-88 and 1989-90, that
the Humanities Division actually pays tenured or tenure track wonen
nmore than tenured or tenure track nen, and that all faculty nenbers
within the sane rank are treated equally in terns of assignnment and
conpensation. The court also found that the failure to grant Dr.
Chance the pronotions she sought (two endowed chairs wthin the
English Departnent), and any differential in pay anong professors
were in no way related to sexual discrimnation. These findings
are supported by the evidence and are not clearly erroneous.

Inlight of the court's factual findings, we conclude that Dr.

Chance could not establish a prima facie case of disparate inpact

sexual discrimnation, as that standard is applied to her Title I X
claim and we therefore need not decide whether her claim should
have been anal yzed under that standard.

CONCLUSI ON

For the foregoi ng reasons, Dr. Chance's petition for rehearing



is DENIED and no nenber of this panel nor Judge in regular active
service on the Court having requested that the Court be polled on
rehearing en banc (Federal Rules of Appellate Procedure and Local

Rul e 35) the Suggestion For Rehearing En Banc i s DEN ED



