IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-7045

United States Fidelity &
Guar anty Conpany

Appel | ee,

Pl ai nti ff-Count er - Def endant -

ver sus

A. Buford W gginton,
d/ b/ a
Pi ckens Phar nacy,
Def endant - Count er- Pl ai nti ff-Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

(July 1, 1992)
Before KING SM TH, and WENER, C rcuit Judges:

WENER, Circuit Judge:

In this Mssissippi diversity case arising out of a fire and
a subsequent insurance claim Defendant-Appellant A, Buford
W ggi nton appeal s the district court's grant of sunmary judgnent of
no liability in favor of Wagginton's insurer, Plaintiff-Appellee
United States Fidelity & Guaranty Conpany (USF&G) . Fi nding no

reversible error, we affirm



FACTS AND PROCEEDI NGS

There is no genuine dispute about the facts of this case.
USF&G i ssued a policy of insurance to Wgginton covering, inter
alia, fire danage to property on which Wgginton conducted his
busi ness, Pickens Pharmacy. In Novenber of 1990, a fire destroyed
the property and its contents. Wgginton was arrested and charged
W th second degree arson.

After filing a proof of loss with USF&G in January of 1991
t he conpany requested that Wggi nton submt to an exam nati on under
oath and produce certain docunents and records. W ggi nton's
counsel informed USF&S however, that Wggi nton would not testify
under oath until he could nmake a decision whether to waive his
Fifth Amendnent right against self-incrimnation in the crimnal
pr oceedi ng. In March, Wgginton appeared at the schedul ed
deposition but declined to answer questions or to produce the
requested records, asserting the Fifth Anendnent. Two weeks | ater
t he conpany denied Wgginton's claim

In May, the conpany filed this declaratory judgnment action.
W ggi nton counterclained for bad faith denial of coverage and bad
faith in the handling of Wgginton's claim Wgginton also filed
a notion to dismss, or in the alternative, a notion to stay the
proceeding until the crimnal arson trial was conpleted. USF&G in
turn filed a notion for sunmary judgnent.

In June, eleven days after USF&G filed its notion for summary
judgnment, Wgginton filed with the court a "Notice of Availability

for Deposition." USF&G i medi ately declined Wgginton's offer to



submt to exam nation. Four days thereafter, Wgginton responded
to USF&G notion for summary judgnent, and filed an affidavit with
the court in which he averred:
After discussing the matter with nmy attorneys, it has been
determ ned that | shoul d make nyself avail abl e for exam nation
under oath to answer questions concerning the fire and the
| osses which resulted, and to produce docunents as requested
by USF&G My offer to do so, however, is contingent upon
USF&G s agreenent, or Order of the Court to the effect that
sane wll constitute a conpliance on ny part wth the
pertinent terns and provisions of ny policy of insurance.
The district court granted summary judgnent to USF&G and
denied Wgginton's bad faith counterclaim The court concl uded
that Wgginton's delay in submtting to exam nati on under oath and
hi s subsequent conditional offer were unreasonabl e, thereby voi di ng

coverage under USF&G s fire policy. Wgginton tinely appeal ed.

.
STANDARD OF REVI EW
This court reviews the grant of summary judgnent notion de
novo, using the sane criteria used by the district court in the
first instance.! W "review the evidence and inferences to be
drawn therefrom in the light nost favorable to the non-noving
party."? Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, if any, showthat there is no genui ne

Mal ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Gir
1988) .

’Bat on Rouge Bl dg. & Constr. Trades Council v. Jacobs
Constructors, Inc., 804 F.2d 879, 881 (5th Cr. 1986) (per
curiam) (citing Southmark Properties v. Charles House Corp., 742
F.2d 862, 873 (5th Cir. 1984)).




i ssue as to any material fact and that the noving party is entitled
to a judgnment as a matter of law."® Fed.R Civ.P. 56(e) requires
that when a proper notion for summary judgnent is nmade, the non-
movi ng party nust set forth specific facts showng that there is a
genui ne issue for trial.* The nere existence of an all eged factual
di spute between the parties will not defeat an otherw se properly
supported notion for summary judgnent. A dispute about a materi al
fact is genuine "if the evidence is such that a reasonable jury
could return a verdict for the nonnoving party."> "Material facts"
are "facts that mght affect the outconme of the suit under the

governing law "®

L1l
ANALYSI S

A. Failure to Subnit to Exanination under QCath

In its argunent that Wgginton's failure to submt to
exam nation under oath rendered Wgginton's policy void, USF&G
relies on the follow ng provisions contained in the policy:

A Loss Conditions

3. Duties In The Event of Loss Or Damage.

You nust see that the followng are done in the
event of loss of or damage to Covered Property:

Fed. R Giv.P. 56(c).

‘Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 250, 106 S.
Ct. 2505, 2510 (1986).

5l d. at 248.
6] d.



g. [ The Examnation of QGath C ause:] | f
requested, permt us to question you under
oath at such times as nmmy be reasonably
requi red about any nmatter relating to this
i nsurance or your claim including your books
and records. In such event, your answers nust
be signed.

i [ The Cooperation C ause:|] Cooperate with us
in the investigation or settlenent of the
claim

4. [ The Legal Action O ause:] Legal Action Against Us.
No one may bring a legal action against us under
this i nsurance unl ess:

a. There has been full conpliance with all of the
terms of this insurance;

B. General Conditions.

1. [ The Conceal nent C ause: ] Conceal nent,
M srepresentati on O Fraud.
This Coverage Part is void in any case of fraud by
you at any tinme as it relates to this Coverage
Part . It is also void if you or any other
i nsurance, at any time, intentionally conceal or
m srepresent a material fact concerning:

Thi s Coverage Part;

The Covered Property;

Your interest in the Covered Property, or

A cl ai munder this Coverage Part.

Qoop

"Mssissippi lawis clear that a policy is rendered void where an
insured either fails to submt to an exam nation under oath or
refuses to answer material questions during an exam nation under
oath."’

The [policy's exam nation, concealnent, and |egal action
cl auses] are common to i nsurance policies, and have been deal t

‘Saucier v. U S. Fidelity and Guaranty Co., 765 F.Supp. 334
(S.D. Mss 1991). See also Taylor v. Fireman's Fund Ins. Co.,
306 So.2d 638 (M ss. 1974); Southern Guaranty Ins. Co. v. Dean,
252 Mss. 69, 172 So.2d 553 (1965); Standard Ins. Co. V.
Anderson, 227 Mss. 397, 86 So.2d 298 (1956); U.S. Fidelity and
GQuaranty Co. v. Conaway, 674 F.Supp. 1270 (N.D. M ss. 1987),
aff'd 849 F.2d 1469 (5th Cir. 1988).
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wth by this court on many occasions. |In all of these cases
the clauses authorizing insurers to conduct investigations
under oath were found to be reasonable and valid. This Court
also found that failure to submt to such an exam nation,
under circunstances such as those present in the case at bar,
woul d preclude coverage under the policies as a matter of
l aw. 8
Therefore, because the failure to submt to exam nation voids the
policy as a matter of law, the policy need not explicitly state
that the exam nation clause is a condition precedent to recovery.
W ggi nton contends, however, that the policy is not void
unl ess USF&G proves that it was prejudiced by Wggi nton's breach.
We do not agree. The law of M ssissippi is well-settled that an

insured's breach of a condition precedent or to a provision that

renders the policy void relieves the insurer of any obligation to

show prejudice. A substantial |ine of cases supports the rule that
an insurer need not show prejudice when the insured breaches a
condition precedent or a condition that voids the policy.?®
Al t hough M ssissippi courts do not speak of exam nations as
conditions precedent, they have never required a showi ng of

prejudi ce when breach of the exam nation clause renders a policy

8Gee Allison v. State FarmFire & Cas. Co. 543 So.2d 661,
663 (M ss. 1989).

°See Hall v. State FarmFire & Cas. Co., 937 F.2d 210 (5th
Cr. 1991)(no show ng of prejudice necessary when breach of
conceal nent cl ause voi ded coverage); Bolivar County Bd. of
Supervisors v. Forumlns. Co., 779 F.2d 1081 (5th Gr. 1986)(no
showi ng of prejudice necessary when provision is condition
precedent); Reliance Ins. Co. v. County Line Place, Inc., 692
F.supp. 694 (S.D. M ss. 1988)(no showi ng of prejudice necessary
when notice provision is condition precedent); Wst v. Bankers
and Shi ppers Ins. Co., 643 F. Supp. 992 (N.D. Mss. 1986)(no
showi ng of prejudice necessary when notice provision is condition
precedent), aff'd 814 F.2d 657 (5th Cr. 1987).

6



voi d. 10 Clearly, then, Wgginton's breach of the exam nation
cl ause, precluding coverage as a matter of |aw, obviates any
obligation of USF&G to denonstrate prejudice.

W gginton also insists that his subsequent offer to submt to
exam nation cured any breach because the delay was reasonable. In

Standard Ins. Co. of New York v. Anderson, ! the M ssissippi Suprene

Court concluded that a willful failure to submt to an exam nation
can violate a policy's conceal nent clause, but the court also
recogni zed that a reasonable delay in submtting to an exam nation
may be excused. The court reiterated this position in Hone Ins.

Co. v. O nstead?? stating that "if an insured, for a valid reason,

is unable to attend an exam nati on under oath, it is incunbent upon
the insured, as soon as possible, to offer to submt to an
exam nation at a later date."® W agree with the district court
in the instant case that Wgginton's delay was unreasonable as a
matter of |aw.

W ggi nton prem sed his refusal to submt to the exam nation on
the ground that he needed tine to deci de whether to waive his right

agai nst self-incrimnationinhis crimnal matter, cogni zant of the

0See, e.q., Taylor v. Fireman's Fund Ins. Co., 306 So.2d
638 (Mss. 1974); Southern Guaranty Ins. Co. v. Dean, 252 M ss.
69, 172 So.2d 553 (1965); Standard Ins. Co. v. Anderson, 227
M ss. 397, 86 So.2d 298 (1956); See also U.S. Fidelity and
GQuaranty Co. v. Conaway, 674 F.Supp. 1270 (N.D. M ss. 1987),
aff'd 849 F.2d 1469 (5th Cir. 1988).

11227 M ss. 397, 86 So.2d 298 (1956).
12355 So.2d 310 (M ss. 1978).
131 d. at 313.



fact that answering any questions in his examnation would
effectively waive these rights. Wgginton cannot, however, rely
upon his Fifth Amendnent right against self-incrimnation as a
valid excuse to avoid examnation in this civil case. W see no
principleddifference between i nvoki ng one's Fifth Amendnent rights
and del aying the examnation in order to decide whether to do so.

In Saucier v. U S. Fidelity and GQuaranty Co. ' the court reasoned:

The conpul sion secured against by the constitution is a
conpul si on exercised by the stateinits sovereign capacity in
sone matter known to the law. Constitutional imunity has no
application to a private examnation arising out of a
contractual relationship. The exam nation to which appell ants
demanded respondent should submt was an extrajudicial
proceedi ng, not authorized by any constitutional or statutory
provision, but purely by virtue of a contract between the
parties. To bring a case within the constitutional inmmunity,
it nmust appear that conpul si on was sought under public process
of some kind. This being so, respondent’'s refusal to undergo
exam nation and produce his books and papers acquires no
sanctity because he urged his constitutional right not to be
conpelled to be a wtness against hinself. The denmand was
made upon him by virtue of the stipulation in the contract,
and by the stipulation alone nust his refusal be judged. The
stipulation constituted a prom ssory warranty under which
appel lants had the right to demand conpliance by respondent
"as often as required,” and the performance of such
stipul ation was a condition precedent to any right of action.?®

It is not just the nunber of nonths that el apsed between the
demand for exam nati on and Wggi nton's consent to submt that nmakes
hi s del ay unreasonable. The facts that he waited until after USF&G
filed suit and after its notion for sunmary judgnment was filed to

consent exacerbated the unreasonabl eness of Wggi nton's del ay.

14765 F. Supp. 334 (S.D. Mss. 1991).

151d. at 336 (quoting Hickman v. London Assurance Corp., 184
Cal . 524, 195 P. 45, 49 (1920).




More significantly, Wagginton did not redeem hinself when he
offered to submt sone three nonths later. Hs offer was
unreasonably conditioned on the conpany's agreeing to waive its
rights with respect to voiding the policy. Even if we were to
agree that Wgginton's delay of three nonths was reasonable
tenporally, we would be forced to conclude that the contingency
attached to his offer made it ineffectual and thus unreasonabl e.
The district court was correct when it concl uded that

In effect, conpliance wth Wgginton's demand requi res USF&G

to relinquish the defense that it was justified in denying

W ggi nton's cl ai mbecause he failed to tinely conply with the

terms of the policy, even before Wgginton appears and is

questioned. USF&G is not required by its policy or by lawto
accept such an offer. Accordingly, the court concludes that

W ggi nton has not nmade an offer to conply with the terns of

the policy which would defeat the plaintiff's nmotion for

summary judgnent. ..

B. Waqgi nton's Counterclaimfor Bad Faith

The district court denied Wgginton's counterclaim agai nst
USF&G for breach of contract in denying his claim for coverage.
W ggi nton argues that the conduct of USF&G constituted a breach of
contract so wllful, intentional, malicious and in reckless
disregard of his rights as to anount to the i ndependent tort of bad
faith calling for actual and punitive danmages. Specifically,
W ggi nton conpl ai ns of USF&G s insistence on the exam nati on under
oath, the denial of the claim and the filing of suit.

The law is well settled that the insured has the burden of

establishing a claimfor bad faith denial of an insurance claim?6

Dunn v. State FarmFire and Casualty Co., 711 F. Supp 1362,
1364 (N.D. Mss. 1988), aff'd, 927 F.2d 869 (5th Gr. 1991).

9



The i nsured nust showthat the insurer denied the claim(1l) w thout
an arguable or legitimte basis, either in fact or law, and (2)
wth malice or gross negligence in disregard of the insured' s
rights.?t’ The insurer need only show that it had reasonable
justifications, either in fact or in law, to deny paynent.?®
Mor eover, whether an insurer had an arguable reason to deny an
insured's claimis an issue of law for the court.?®

I n deci di ng whether an insurer had an arguabl e basis to deny
insurance liability, M ssissippi courts apply the directed verdict
test:2° Unless the insured would be entitled to a directed verdict
on the underlying insurance claim an arguable reason to deny an
i nsurance claimexists in nbst cases.?

We have already determ ned that Wgginton's failure to submt
to the requested examnation and his subsequent inpermssibly
condi tional offer to submt were unreasonable as a matter of |aw %
Under these circunstances, there is no doubt that Wgginton's
breach provi ded USF&G substanti ally nore than an arguabl e reason to

deny his claim

1d., 927 F.2d at 872.
at 873.

22Because we find that Wgginton's conduct was a breach as a
matter of law, his argunent that the district court erred in
granting summary judgnent before di scovery was undertaken is
meritless.

10



| V.
CONCLUSI ON

Wgginton's failure to submt to exam nati on voi ded the policy
as a matter of M ssissippi law, wthout the necessity for USF&G to
show that it was prejudiced by that failure. W do not need to
reach the question whether the period of Wgginton's delay was
unr easonabl e because his subsequent offer to submt did not cure
the breach; it was unacceptably conditional and, thus wthout
ef fect. The district court, therefore, did not err in granting
USF&G summary j udgnent, or in denying Wgginton's counterclaimfor
bad faith.

For the foregoing reasons, the judgnent of the district court
S

AFF| RMED.
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