UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-7057

JUEDELL T. LAWRENCE,
Pl ai ntiff-Appellant,
VERSUS
VI RG NI A | NSURANCE RECI PROCAL,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

(Decenber 9, 1992)
Before PCLI TZ, Chief Judge, SM TH, and BARKSDALE, Circuit Judges.

BARKSDALE, Circuit Judge:

For the nost part, this appeal turns on whether an insurer,
whi ch did not defend an underlying action against its insured, is
therefore estopped from asserting sovereign immunity in defending
against a garnishnment by the plaintiff from the prior action.
Juedell T. Lawence appeals from a summary judgnent granted
Virginia Insurance Reciprocal (VIR on her garnishnent action to
coll ect punitive and nental angui sh damages awarded her in a state
court action against VIR s insured, Southwest M ssissippi Regional
Medi cal Center (Southwest). Because VIRIs not estopped, we AFFI RM
in part and REVERSE and REMAND in part.



| .

Law ence suffered a work-related injury while an enpl oyee of
Southwest.! In April 1987, she sued Southwest in state court,
al | egi ng breach of her enpl oynent contract and bad faith refusal to
pay benefits due under it. |In that contract, Southwest had agreed
to pay Lawence benefits equival ent to workers' conpensation, even
though it was not legally obligated to participate in the
M ssi ssi ppi workers' conpensation program

Sout hwest had an insurance contract with VIR, in which VIR
agreed, inter alia, to pay on behalf of Southwest all suns
Sout hwest becane legally obligated to pay for damages sustai ned by
enpl oyees resulting from the negligent adm nistration of
Sout hwest's "enpl oyee benefit prograns”. But, upon Sout hwest's
inquiry early in the case, VIR deni ed coverage and, therefore, did
not defend Sout hwest at trial.

By a jury verdict in October 1990, Lawence was awarded, inter
alia, $216, 000 agai nst Sout hwest: $66, 000 for conpensatory danmages
(benefits); $50,000 for nental anguish danmages; and $100, 000 for
punitive damages. But, the judgnent provided that, "pursuant to
[Mss. Code Ann. 8] 41-13-11(2)", in seeking to recover the nental
angui sh and punitive damages, Lawrence woul d "have recourse only to
the proceeds or right to proceeds of any liability policy covering

[ Sout hwest] for such damages, if any".

. Law ence developed thoracic outlet syndrone, a disorder
associated with repetitious upper extremty activity, presumably as
a result of her repeated overhead filing of x-ray jackets while
enpl oyed as a clerk-typist in the nedical records division of the
hospi t al



Pronptly after entry of judgnent, Law ence sought to garnish
VIRto collect the nental angui sh and punitive danmages. The action
was renmoved to district court, which granted VIR summary | udgnent .
I n accordance with the law at the tine, the district court treated
the nental angui sh damages as "exenplary damages", as it did the
punitive damages. VIR was not estopped fromrelitigating coverage
for exenplary damages in district court, as aresult of the court's
holding that VIR had no duty to defend Southwest because the
exenpl ary damages "were barred as a matter of law' by the
hospital's sovereign immnity "and thus not covered under the
i nsurance policy...."

1.

Law ence contends that (1) the i ssue of sovereign imunity was
fully litigated in state court by Southwest and thus VIR should
have been collaterally estopped fromrelitigating it in federa
court, (2) Mssissippi law allows recovery of punitive and nental
angui sh damages agai nst a community hospital to the extent that it
has insurance coverage, and (3) the VIR policy provides coverage
for the punitive and nental angui sh damages awarded her. 2

Needl ess to say, we apply M ssissippi law in resolving these
issues. FErie R Co. v. Tonpkins, 304 U S. 64 (1938); Allison v.
| TE Inperial Corp., 928 F.2d 137, 138 (5th Gir. 1991). And, we
review de novo the district court's interpretation of that |aw.

Salve Regina College v. Russell, _ US |, 111 S . 1217,

2 In the alternative, Lawence requests this court to certify
the issues to the M ssissippi Suprene Court. W decline to do so.



1221 (1991). In deciding an unsettled point of state law, Erie
requi res that we determ ne how the M ssissippi Suprene Court would
interpret its own law if presented with the question. Aneri can
Waste & Pollution Control Co. v. Browning-Ferris, Inc., 949 F.2d
1384, 1386 (5th Gr. 1991). Wen we are required to nmake an Erie

guess, it is not our role to create or nodify state |law, rather

only to predict it. Id.
A
Lawrence maintains that, in state court, Southwest "hotly
contested" its sovereign imunity wth respect to exenplary

damages, but |ost when the court ruled that the issue could be
submtted to the jury. She asserts that VIR is estopped from
relitigating the issue in federal court, under the principle that
an insurer that breaches its duty to defend an action against its
insured is bound in subsequent litigation by all issues litigated
inthe first suit. See Travelers Ins. Co. v. General Refrigeration
& Appliance Co., 218 So. 2d 724, 727 (Mss. 1969) ("The insurer
acts at its peril when it refuses to defend a suit against its
i nsured"); Southern FarmBureau Casualty Ins. Co. v. Logan, 119 So.
2d 268, 270-72 (M ss. 1960).° It nmakes no difference that Law ence
is a judgnent creditor seeking garnishnent, rather than the
insured. E. g., Ridgway v. Gulf Life Ins. Co., 578 F.2d 1026 (1978)
(appl yi ng anal ogous rule under Texas law). And, for purposes of

this opinion, we assune that VIR had a duty to defend Sout hwest.

3 Initially, we note that coll ateral estoppel can apply to | egal
issues as well as to factual issues previously litigated. See
State Ex Rel. Mbore v. Ml pus, 578 So. 2d 624, 640 (M ss. 1991).
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(As discussed, infra, this will be an issue on remand.) Therefore,
estoppel vel non cones into play. The M ssissippi Suprenme Court
has stated, however, that collateral estoppel can apply only if
there is "an identity of parties fromone suit to the next, and of
their capacities as well". State Ex. Rel. Mdore v. Ml pus, 578 So.
2d 624, 640 (Mss. 1991). This identity requirenment can be
expressed as a "succession in interest" between the two parties.
ld. Therefore, we ook to the respective interests of Southwest
and VIR in litigating the sovereign imunity issue.

Sout hwest woul d not have been obligated to pay any exenpl ary
damages awarded against it, because Mss. Code Ann. § 41-13-11
all ows recovery only against the hospital's insurer to the extent
t he hospital obtains coverage in accordance with the statute.* |f
cover age does not exist, Southwest is protected by imunity. M ss.
Code Ann. § 41-13-11(1). Al t hough Southwest did litigate its
sovereign imunity at trial, it had little interest, because of
thisrule, inthe outcone on the issue. Thisis illustrated by the
fact that Southwest appealed only the conpensatory damages
(benefits) award, choosing not to appeal the punitive and nenta
angui sh danmages, specifically because it was not obligated to pay
them Cf. Guaranty Nat'l Ins. Co. v. Pittman, 501 So. 2d 377, 385

(Mss. 1987) (citing fact that insolvent insured failed to appeal

4 The statute authorizes the purchase of certain insurance
coverage and provides: "immunity fromsuit is only waived to the
extent of such liability insurance available to satisfy any

j udgnent rendered, and a judgnent creditor shall have recourse only
to the proceeds or right to proceeds of such liability insurance".
Mss. Code Ann. § 41-13-11(2).



j udgnent against himas illustration of his lack of vigor in trying
to avoid judgnent and his inadequate representation of his
insurer's interest).

Needl ess to say, the insured ordinarily remains obligated on
a judgnent in the absence of insurance coverage. Here, however,
the insured and insurer were not aligned in interest, because
Sout hwest was not obligated to pay the punitive and nental angui sh
damages, even in the absence of coverage under the VIR policy. Cf.
Anerican Casualty Co. v. United Southern Bank, 950 F.2d 250, 253-54
(5th Gr. 1992) (rejecting application of collateral estoppel where
specifics of coverage placed insurer's and insured's interests on
liability issue in opposition). W hold, therefore, that VIR was
not estopped from raising sovereign inmunity as a defense to
Law ence's garni shnent acti on.

B

Law ence next contends that the M ssissippi statutory schene
permts recovery of punitive and nental anguish damages agai nst
Sout hwest to the extent of its insurance.

Communi ty hospital s such as Sout hwest enjoy inmmunity fromsuit
"at law or in equity on account of any wongful or tortious act or
om ssion by any such [community hospital] or its enpl oyees rel ating
to or in connection with any activity or operation of any such

conmunity hospital ...". Mss. Code Ann. 8§ 41-13-11(1).° The sane

5 Recent devel opnents in M ssissippi's sovereignimunity | aw do
not apply to this case. In Presley v. Mssissippi State H ghway
Comm, No. 90-CC-0644, 1992 W. 211961 (M ss. Sept. 4, 1992) (en
banc), the M ssissippi Suprene Court decl ared unconstitutional the
M ssi ssi ppi Sovereign Imunity Act, Mss. Code Ann. 8§ 11-46-1, et
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statute that creates this immunity provides that it nmay be waived
to alimted extent: "[i]f liability insurance is in effect,
suit may be nmaintained .... However, immunity fromsuit is only
waived to the extent of such liability insurance available to
sati sfy any judgnent rendered ...". Mss. Code Ann. 8 41-13-11(2).
The statute al so authorizes community hospitals to purchase
liability insurance "to cover danmages or injury to persons or
property or both caused by the negligence of any [hospital
enpl oyee]". See Mss. Code Ann. 8§ 41-13-11(2) (enphasis added).
Thus, to the extent that coverage is provided by insurance
purchased under this authority, a comunity hospital's sovereign
immunity is waived. W focus, therefore, on whether this statute
aut hori zed Sout hwest to purchase insurance to cover the punitive

and nental angui sh damages awar ded Lawrence.®

seq. Subsequently, the |legislature anended the Act. Because this
case falls wunder § 41-13-11, which specifically governs the
immunity of community hospitals, changes to 8 11-46-1 have no
effect.

6 The VIR policy is a conprehensive liability policy containing
an endorsenent specifically governing liability arising in
connection with the hospital's enpl oyee benefits program In that
endorsenent, VIR agreed to pay on behalf of Southwest "all suns
whi ch [ Sout hwest] shall becone | egally obligated to pay as a result

of damages sustained by an enployee ... in the adm nistration of
the I nsured's Enpl oyee Benefit Progranms ... caused by any negli gent
act, error or omssion of the Insured ...." As noted, Southwest

elected to provide its enployees with nedical and disability
benefits, equivalent to those provided by enpl oyers subject to the
wor kers' conpensation |aws, which VIR acknow edges were part of
Sout hwest' s enpl oyee benefit program Moreover, Southwest acted as
a self-insurer of these benefits; the VIR policy did not cover
Sout hwest's contractual liability for them and Lawence does not
contend that VIR is obligated to pay her conpensatory danages
(benefits).



1
As the state jury was instructed, punitive damages can be
awarded only upon finding that the defendant acted with nalice,
gross negligence, or reckless disregard for the rights of others.
E.g., Universal Life Ins. Co. v. Veasley, No. 07-CA-59316, 1992 W
30112, at 3 (Mss. Feb. 19, 1992). And, as that jury was also
instructed, the purpose of punitive damages, of course, is to

punish a tort-feasor as an exanple to deter others, not to

conpensate a party for an injury. E.g., State Farm Mitual
Autorobile Ins. Co. v. Daughdrill, 474 So. 2d 1048, 1052 (M ss.
1985) . Punitive damages, therefore, do not fall wthin the

category of "damages or injury to persons or property or both
caused by ... negligence", which are insurable under the statute.
Because they do not fall within this category, Southwest | acked the
statutory authority to purchase i nsurance to cover them’ |n other
words, the legislature did not expressly waive the hospital's
sovereign imunity in this respect. See Joseph v. Tennessee
Partners, Inc., 501 So. 2d 371, 375 (Mss. 1987) ("a governnental
entity has not waived immunity from suit sinply because it has
obtained liability insurance without express statutory authority").
Because Sout hwest's sovereign imunity was retained as to punitive
damages, VIR cannot be obligated to pay them on behalf of

Sout hwest, even if the policy provides such coverage.

! We assune, w thout deciding, that such damages are otherw se
covered under the policy.



2.

Ment al angui sh damages, however, can be awarded upon a fi ndi ng
of sinple negligence in the breach of contract. Strickland v.
Rossini, 589 So. 2d 1268, 1275 (Mss. 1991). Al t hough, in the
past, the rule in M ssissippi has been to the contrary, two recent
M ssi ssi ppi  Suprene Court cases, handed down after the award of
summary judgnent in this case, nmake clear that nental anguish
damages are no | onger a formof exenplary damages, but rather, are
conpensatory in nature and can be the proximte result of sinple
negli gence. See Veasley, No. 07-CA-59316, 1992 W 30112, at 6-7
(Mss. Feb. 19, 1992); Strickland, 589 So. 2d at 1275. Because
they result fromnegligence and are conpensatory in nature, nenta
angui sh danmages fall within the statutory category of "damages or
injury to persons or property or both caused by ... negligence".
Sout hwest, therefore, was aut hori zed to purchase i nsurance to cover
them and its sovereign imunity was wai ved to the extent of such
cover age. ®

At issue, therefore, is whether the VIR policy provided
coverage for Lawence's nental anguish danages. Because the

district court has not had an opportunity to rule on this issue, or

8 The jury in this case was given conflicting instructions
regardi ng the standard of conduct necessary to sustain an award of
ment al angui sh damages. One instruction stated that they coul d be
awarded i f they were proxi mately caused by the hospital's breach of
contract, if any; another lunped them with punitive damges,
requiring a finding of malicious conduct, gross negligence, or
reckl ess disregard for the rights of others. Because the jury's
award of punitive damages indicates that the higher of the two
st andards was net, the anbiguity does not present a problem we can
assune that there was at | east sinple negligence.
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the duty to defend i ssue as to such danages, by sunmmary judgnent or
otherwi se, we remand it to that court for such further proceedi ngs
as it deens appropriate.
L1l

For the foregoi ng reasons, we AFFIRMthe sumary judgnent with
respect to the punitive damages; but, with respect to the nental
angui sh damages, we REVERSE and REMAND for further proceedings
consistent with this opinion.

AFFI RVED | N PART; REVERSED AND REMANDED | N PART.



