IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-7084

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus

JUAN JACKSON and GENARO CANMACHO

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Northern District of Texas

(Novenber 23, 1992)
Before PCOLI TZ, Chief Judge, JOHNSQON, and JOLLY, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

In this appeal, Juan Jackson and Genaro Ruiz Canacho cont est
their convictions for the kidnapping of Evellyn Banks and her
three-year-old son Andre. The ki dnapping arose out of a drug
transaction and it ended in the col d- bl ooded nurder of Evellyn and
Andr e Banks.

Camacho asserts that the district court reversibly erred when
it denied hima forty-five day continuance. It further erred, he
says, when it allowed the governnent to introduce evidence of an
earlier kidnapping. He contends additionally that the governnent

failed to tinely disclose Brady material. Jackson argues that the



evi dence was i nsufficient to establish ki dnappi ng under federal |aw
because he could not reasonably foresee that the victins would be
transported in interstate commerce.

Bot h def endants argue that they were i nproperly deni ed access
to the presentence reports of their co-defendants. Both defendants
also urge that the court incorrectly sentenced them under the
guideline for nurder and ordered them to pay restitution in an
amount that is unrelated to the | osses of their victins.

Finding no nerit in the bul k of the defendants' argunents, we
affirmtheir convictions and their sentences. However, we reverse
and remand the restitution orders for both Jackson and Canmacho
because the district court did not support its orders with factual
fi ndi ngs.

I

On May 20, 1988, Genaro Ruiz Camacho enlisted the aid of Juan
Jackson and several others to collect a debt that Sam Juni or Wi ght
owed himas a result of a drug-related transaction. The nen went
to Wight's honme in Pleasant G ove, Texas, which he shared wth
Evel | yn Banks, their three and a half year ol d son Andre Banks, and
Evel lyn's two school aged children. The two ol der children were at
school. Canacho insisted that Wight owed hi mbetween $10, 000 and
$20, 000, and demanded that Wight pay him Wight had $1, 500
whi ch he gave to Camacho. Camacho was not satisfied. He and his
fell ow def endants, who were all arned, proceeded to terrorize their

capti ves.



David WI burn, a young, retarded man who worked for Wi ght,
interrupted the kidnappers when he knocked on the door. Camacho
told Wlburn to cone in, searched himand made himlie flat on the
floor. W1 burn was not arned and offered no resi stance. Canmacho,
wi t hout warning or provocation, shot and killed WIburn.!?

Turning his attention back to Wight, Camacho asked hi m when
he could get the noney. Wen Wight replied in a couple of days,
Camacho denmanded to know how he woul d get the noney. Wight told
Camacho he woul d sell his house and his car. Canacho replied that
he would kill Evellyn and Andre if Wight failed to pay him
Camacho then ordered the other defendants to handcuff Evellyn and
Andre and put themin the car. At this point, Wight managed to
escape the house and yelled to a neighbor to call the police. The
ki dnappers chased Wi ght around t he bl ock. Camacho ordered Jackson
to shoot him Jackson did not conply.

The ki dnappers took Evellyn and Andre to an apartnent in
Dal  as that several of the defendants shared. Wile two of the
ot her defendants watched Evellyn and Andre, Jackson and anot her
def endant counted and split the noney. A few hours later, Jackson
left with his share of the npbney and never returned. The
ki dnappers kept themthere for two days. On May 22, Canmacho and
t he ot her defendants decided to take Evellyn and Andre to Gkl ahoma

to kill them because they had wi tnessed the nurder of WI burn and

IThe state tried and convi cted Canacho for the nurder of David
W1l burn and sentenced himto death.



coul d provide evidence to the police if released. That evening,
they took Evellyn and Andre to Ardnore, klahoma, and the next
nmorning, they took them to a |ocation near Arbuckle National
Forest. There the kidnappers killed their victins and buried them
in a pre-dug grave. The autopsies of the bodies reveal ed that the
ki dnappers shot Evellyn in the head twice and that they shot Andre
in the head four tines.

At trial, the governnent introduced evidence of a prior
ki dnappi ng incident involving Jackson and Camacho. I n that
i ncident, the nen had driven to Wchita, Kansas, to collect a debt
owed to Canacho. Not finding the debtor, they kidnapped his
sister-in-law and brought her to Dallas until the debt was paid a
fewdays later. After obtaining the noney, they rel eased t he wonan
and gave her a plane ticket back to Kansas.

I

On Cctober 6, 1988, the United States charged Jackson and
Camacho in a seven-count indictnent with: (1) know ngly and
W illfully conspiring to kidnap Evellyn and Andre Banks in
interstate commerce; (2) knowi ngly and unlawfully ki dnapping and
transporting Evellyn and Andre Banks in interstate comerce; and
(3) willfully and unlawfully carrying and using a firearm during
the conmm ssion of a felony. On February 27, 1991, the United
States returned a virtually identical indictnment that only del eted
counts that pertained solely to a few co-defendants who had pl ead

guilty, and who had agreed to testify against the defendants. In



the meantine, the State of Texas tried and convicted Camacho on a
charge of capital nurder.

On March 6, 1991, the district court entered an order setting
this case for trial on May 6. Camacho filed his first notion for
conti nuance on April 12. The district court granted the requested
conti nuance and set the case for trial on its June docket. On
June 12, Camacho agai n noved for a continuance. Camacho requested
a forty-five day continuance, but the district court granted a
conti nuance for only seven days.

FromJune 24 to July 9, 1991, the United States tried Jackson
and Camacho before a jury in the United States District Court for
the Northern District of Texas, Dallas Division, with the Honorable
A. Joe Fish presiding. On July 9, the jury returned a verdict
finding Canacho guilty on all counts, and findi ng Jackson guilty on
all but one count. The district court gave both defendants |ife
sentences under the sentencing guidelines for nmurder. The court
al so ordered Camacho to pay the estate of Evellyn Banks $1, 000, 000
in restitution, and Jackson to pay $250,000 in restitution. Both
def endants noved for newtrials, and when the district court denied
those notions, they filed tinely notices of appeal. These appeals

f ol | owed.
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A

W begin with Jackson and Canacho's contention that the
district court inproperly denied them access to the presentence
reports of their co-defendants.

Prior to trial, Jackson filed a notion requesting al
excul patory evidence, including a copy of any federal or state
probation or presentence report of any prospective governnent
W t ness. The district court denied the notion pursuant to Rule
32(c)(1) of the Federal Rules of Crimnal Procedure and United
States v. Trevino, 556 F.2d 1265 (5th Cr. 1977). Both Canacho and

Jackson now contend that the Jencks Act, 18 U. S.C. § 3500, required
the governnment to produce the presentence reports of their co-
def endants and that the district court erred in denying themaccess
to the material .

The Jencks Act provides that upon a defendant's notion to a
district court, the court shall "order the United States to produce
any statenent (as hereinafter defined) of the witness in the
possession of the United States which relates to the subject matter
as to which the witness has testified." 18 U S.C. 8§ 3500(b). The
Act defines witten statenents subject to the Act as a statenent
made by the witness that the witness has "signed or otherw se
adopted or approved.” 18 U S. C. 8§ 3500(e)(1).

A presentence report, on the other hand, is not a statenent

made by the witness. Instead, it is a statenent that a probation



of ficer makes to aid the court in sentencing a defendant. Once the
probation officer makes the report, he gives a copy to the
prosecution, the defendant, and the court. Pursuant to Rule
10.9(b) of the Local Rules of the Northern District of Texas, the
def endant nust either object to the statenent in witing or adopt
it. Assuming that their co-defendants in the instant case adopted
their presentence reports, Jackson and Camacho argue that their
co-def endants' presentence reports are adopted statenents under the
Jencks Act.

In Trevino, we held that the presentence reports at issue were
not "in the possession of the United States," and, thus, not
subject to the Jencks Act. At that tinme, Rule 32(c)(3)(D) of the
Federal Rules of Crimnal Procedure required the prosecution to
return its copy of the presentence report to the probation officer
after the court sentenced the defendant. W found that the "United
States” neant the "prosecution”" and concluded that the United
States did not possess a copy of the report once the prosecution
returned the report to the probation officer. Trevino, 556 F.2d at
1270-1272. W noted, however, that a "witness's presentence report
held by the prosecution mght thus be subject to Jencks Act
production.” 1d.

Under the current rules of crimnal procedure, the prosecution
retains a copy of the defendant's presentence report. As a result,
we nust face the question we avoided in Trevino: whether a

def endant's presentence report is a statenent within the neani ng of



the termas it is used in the Jencks Act. Two other circuits have
al ready concluded that presentence reports are not statenents

di scoverabl e under the Jencks Act. United States v. NMbore, 949

F.2d 68, 70-72 (2d Gr. 1991); United States v. Dingle, 546 F.2d

1378, 1380-1381 (10th Cr. 1976). Still other circuits, wthout
regard to the Jencks Act, have held that the presentence reports of
co-def endants are not di scoverabl e unless the district court, after
an in canera i nspection, concludes that report contains excul patory

or inpeachnment material. See United States v. De Vore, 839 F.2d

1330, 1332 (8th Gr. 1988); United States v. Cyphers, 553 F.2d

1064, 1068-1069 (7th Gr. 1977).

W agree with the result these cases reach. A presentence
report is not a statenent nmade by a defendant; it is a report that
the probation officer nmakes for the court. Under the local rules

applicable in this case, a defendant nust either object to the

report or adopt it. Adopting the report under the |ocal rules,
however, is very different from adopting a statenent under the
Jencks Act. The purpose of the local rule is to prevent a

def endant fromobjecting to the report after sentencing. Adopting
a report under the local rules amounts to little nore than failing
to object to the report.

To adopt a statenent under the Jencks Act, on the other hand,
a wWtness nust read the entire statenent and formally approve the

statenent. United States v. Newman, 849 F.2d 156, 160 (5th Cr

1988) (Wtness did not adopt a DEA report when he told the DEA



agent that he did not disagree with anything in the report.)
O herwi se, the witness could be i npeached with a statenent to which
he did not agree. Jackson and Canacho's co-defendants did not
formal |y approve the statenents in their presentence reports; they
only interposed no objection to the reports. Thus, they did not
adopt their reports within the neaning of the Jencks Act.

Qur decision that presentence reports are not statenents under
the Jencks Act is heavily influenced by the confidential nature of
those reports. Every court that has | ooked at this question has
recogni zed that there is a need to protect the confidentiality of
the information contained in the reports. Accordingly, courts have
requi red "sonme showi ng of special need before they will allow a
third party to obtain a copy of a presentence report."” U.S. Dept.
of Justice v. Julian, 486 U S. 1, 12 (1988). |Indeed, defendants

did not obtain the right to see their own presentence reports until
1975, alnost twenty years after Congress enacted the Jencks Act.
Id.

The defendants' inability to obtain the reports under the
Jencks Act, however, does not end the matter. The Suprene Court
has held that the due process clause requires the prosecution to

di sclose all evidence favorable to the accused. See Brady V.

Maryland, 373 U.S. 83 (1963); Gagliov. United States, 405 U. S. 150

(1972). The Court reasoned that our systemfor the adm nistration
of justice "suffers when any accused is treated unfairly." Brady,

373 U.S. at 87. The Court concluded that the system treats a



def endant unfairly when it deni es hi maccess to favorabl e evi dence.
Id. It follows that a defendant ordinarily has a right to
excul patory or inpeachnent material that is contained in the
presentence reports of his co-defendants. See More, 949 F. 2d at
70-72, De Vore, 839 F.2d at 1332; Cyphers, 553 F.2d at 1068-1069.
Because presentence reports are necessarily confidential, the
district court should exam ne the report in canera and rel ease any
excul patory or inpeachnent material to the defendant while
protecting the confidentiality of the rest of the report.

In the case at bar, the district court examned the
presentence reports at issue and found that: 1) the defendants
al ready had access to all of the informati on the reports cont ai ned,
and 2) the reports did not contain any evidence that was favorable
to the defendants. The district court, thus, fulfilled its duty
and afforded the defendants all the rights to which they were
entitl ed.

B

Jackson al so contends that the evidence was insufficient to
support hi s ki dnappi ng convi cti ons because the governnent failed to
prove that he transported the victinms across state lines or that he
knew, or could reasonably foresee, that his co-defendants woul d
transport the victins across state lines. He further contends that
we nust reverse his conviction for the use of a firearmduring the
commssion of a felony because the underlying Kkidnapping

convi ctions cannot stand.
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Jackson's argunents are ul ti mately unconvi ncing. The standard
of review here is whether, based on all the evidence, a reasonable
m nded jury nmust necessarily entertain a reasonabl e doubt about the

defendant's guilt. United States v. Gonzalez, 617 F.2d 104, 106

(5th Gr. 1980). The federal ki dnapping statute provides that:

Whoever unlawful |y sei zes, confines, inveigles, decoys,
ki dnaps, abducts or carries away and hol ds for ransom or
reward or otherw se any person, except in the case of a
m nor by the parent thereof, when: (1) the person is
W illfully transported in interstate or foreign comerce;

shal | be puni shed by inprisonnent for any term of
years or for life.

18 U.S.C. 8§ 1201(a). W have held that before a defendant can be
found guilty of kidnapping under this statute "four el enents nust
be established: 1) the transportation in interstate commerce 2) of

an unconsenting person who is 3) held '"for ransom or reward or
otherwi se," 4) such acts being done knowingly and willfully."

United States v. MBryar, 553 F.2d 433 (5th Cr. 1977); see also

United States v. MInnis, 601 F.2d 1319, 1324 n. 11 (5th Gr. 1979).

Jackson argues that the governnent nust establish that he
personally transported the victinse in interstate or foreign
commerce. The evidence at trial showed that Jackson, Canmacho, and
t he ot her defendants went to Wight's house, took $1, 500, abducted
Evel |l yn and Andre Banks, and noved them to another apartnent in
Dallas. At that point, Jackson took his share of the noney and
left. After Jackson left, Camacho and the other defendants noved
the victinse to Cklahoma and killed them Jackson had parted

conpany before the ot her kidnappers noved the victins to Ckl ahoma.

-11-



Thus, Jackson contends that the governnent failed to establish that
he transported the victins across state |lines, and, consequently,
he cannot stand convicted under the federal kidnapping statute.

I n support of this argunent Jackson quotes | anguage fromtwo
cases that appears to support his position. |In a recent case, we
hel d that:

[t]o establish aviolation of 18 U.S.C. 8§ 1201(a)(1), the

gover nnment nust prove beyond a reasonabl e doubt that the

defendant 1) knowingly and wllfully Kkidnapped the
victim 2) held himfor ransom reward or other benefit;

and 3) transported himin interstate commerce.

United States v. De La Rosa, 911 F.2d 985, 990 (5th G r. 1990)

(citing McBryar, 553 F.2d at 433). It is thus true that in De La
Rosa, we inartfully restated the elenents of kidnapping we
announced in MBryar. Under our explication of the ki dnapping
statute set out in MBryar, however, the governnent does not have
to prove that the defendant personally noved the victim in
interstate commerce. |Instead, the governnent only has to establish
that the victimwas transported in interstate conmmerce.

Jackson also relies on |language in United States v. Bankston,

603 F.2d 528, 532 (5th Gr. 1979), where we found that "[s]o |ong
as he [the defendant] "willfully transports' his victimand, in
doing so, travels in interstate commerce, he need not do so
know ngly." Jackson, however, ignores the very next sentence where
we observe that "we have previously held that the "requirenment that
the offender cross state lines nerely furnishes a basis for the

exerci se of federal jurisdiction and does not constitute an el enent

-12-



of the offense [of kidnapping]."" Bankst on, 603 F.2d at 532
(quoting United States v. Napier, 518 F.2d 316, 319 (9th GCr.

1975)); see also United States v. Barksdal e-Contreras, 972 F. 2d 111

(5th Gr. 1992) (W affirnmed the kidnapping convictions of two
def endants who joined a conspiracy after the others had noved the
victimacross state lines. W held that the "transportation of a
ki dnapped victimin interstate or foreign conmerce i s necessary to
establish federal jurisdiction.™)

I n Bankston, Napier, and Barksdal e-Contreras we recognized

that the transportation of the victimin interstate commerce is
jurisdictional and not an elenent of the crinme. This principleis
sound. The plain | anguage of the statute only requires that the
victimbe "willfully transported” in interstate conmerce. It does
not require that the defendant nove the victim or that the
def endant know that the victim will be noved in interstate
comerce. In this case, the governnent proved beyond a reasonabl e
doubt that the victins were transported in interstate conmerce.
That is all the statute requires.
C
W now turn to Camacho's argunent that the district court
erred when it denied his notion for acquittal. Camacho contends
that there was a fatal variance between the indictnent and the
evi dence adduced at trial. According to Camacho, although the
i ndi ctment charged one conspiracy to kidnap Evellyn and Andre

Banks, the governnent proved, not one, but two separate

- 13-



conspiracies: one to kidnap Evellyn and Andre, and a second to
mur der them

This argunent is wthout nerit. W wll not reverse a
conviction for such a variance in the evidence unless 1) the
def endant establishes that the evidence the governnent offered at
trial varied fromwhat the governnent alleged in the indictnent,
and 2) the variance prejudiced the defendant's substantial rights.

United States v. Richarson, 833 F.2d 1147 (5th Cr. 1987); Berger

v. United States, 295 U. S. 78 (1935). In determ ning the whether
t he governnent proved a single conspiracy as charged, we exam ne
the following factors: 1) whether there was a comon goal, 2) the
nature of the schenme, and 3) whether the participants in the
vari ous deal i ngs overl apped. Richarson, 833 F.2d at 1153.

In this case, there is a coormon schene that united all of the
def endants' actions. Canacho and the other defendants conspired to
kidnap Evellyn and Andre Banks. Al t hough the reasons for
ki dnappi ng them may have changed, the object of the conspiracy--
ki dnappi ng--remai ned the sane. The defendants went to Wight's
house to collect a drug debt. They recognized fromthe begi nning
that collecting the debt mght require themto kidnap Evellyn and
Andre Banks to hold them for ransom Wile at Wight's house
Camacho killed David Wl burn. It then becane necessary to cover up
their involvenent in the crinme by killing the w tnesses. Thi s
circunstance did not change the objective of the conspiracy; it

only neant that the defendants now had an additional reason for

-14-



ki dnapping the victins: elimnating the witnesses to the nurder.
Elimnating the witnesses after ki dnappi ng themwas only one aspect
of the kidnapping conspiracy. I ndeed, the nenbers of the
conspi racy wor ked together continuously, and their activities were
gui ded by a single person, Camacho. W have found that where one
man directs all the illegal activity there is one conspiracy.
Ri charson, 833 F.2d at 1154. Even if the conspiratorial crine
established at trial varied fromthat which the governnent alleged
in the indictnment, the variance did not prejudice Canmacho's
substantial rights. See Berger, 295 U. S. at 82. W have long held
that when the indictnent alleges the conspiracy count as a single
conspiracy, but the "governnent proves nultiple conspiracies and a
defendant's i nvol venent in at | east one of them then clearly there
is no variance affecting that defendant's substantial rights."

Ri charson, 833 F.2d at 1155 (citing United States v. L' Hoste, 609

F.2d 796 (5th G r. 1980)). Because the governnent proved Canacho
conspired to kidnap Evell yn and Andre Banks, there was no vari ance
that affected Camacho's substantial rights.
D

Camacho al so contends that the district court erred when it
denied himthe forty-five day continuance he requested. The grant
or denial of a continuance is a decision left to the sound
di scretion of the district court, and our review is |limted to

determ ning whether the district court abused its discretion.
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United States v. Shaw, 920 F.2d 1225, 1230 (5th Gr. 1991); United

States v. Martinez, 686 F.2d 334, 339 (5th Cr. 1982).

The district court did not abuse its discretion. The district
court granted Canmacho two conti nuances. Al t hough the district
court originally set the trial for May 6, the trial did not begin
until June 24. Camacho's sole conplaint is that when he requested
a forty-five day conti nuance on June 12, the district court granted
him only a seven-day continuance. Camacho contends that--
apparently sonetinme in early June--while he was reading the
statenent of facts froma brief filed in his capital nurder appeal,
he realized that there were several |eads he needed to explore. He
al so alleges that he needed nore tine to investigate the events
that occurred outside the State of Texas. Nevertheless, Camacho
never explains what he m ght have discovered with the extra tine.

Camacho al so conplains that, in the absence of a continuance,
the governnent's | ate disclosure of Brady material al so prejudiced
hi m Camacho, however, was able to interview the wtnesses
di scovered through the Brady material, and they testified on his
behalf at trial. Finally, Camacho argues that the district court
denied the continuance for reasons of +the judge's personal
conveni ence. This |ast argunent, however, m sses the point. It
does not matter why the district court denied the continuance
I nstead, the question is whether the district court abused its
discretion by wunreasonably and arbitrarily insisting on an

expeditious trial. United States v. Terrell, 754 F.2d 1139, 1149

-16-



(5th CGr. 1985). It did not. The district court granted the
def endant two continuances, which gave him plenty of tine to
prepare for trial. Furthernore, the defendant has failed to show
that he was materially prejudiced by the | ack of preparation tine.
E

Camacho next contends that the governnment commtted reversible
error when it violated the district court's pre-trial order
requiring it to turn over all Brady material by the designated
dat e. Specifically, he contends that the governnent failed to
tinely disclose: 1) the sworn affidavit of M. Janmes Scott, a
W tness who had seen the kidnappers |leave Wight's hone and
indicated that only three nmen were involved in the kidnapping of
Evel | yn and Andre Banks and that the driver of their autonobile was
black; 2) a report that a Dallas police officer prepared that
indicated that only three nmen were involved in the kidnapping; 3)
that the eyew tnesses, M. Janes Scott and Ms. Jane Willace, had
failed to identify Camacho as one of the kidnappers; and 4) that
Ms. Rose Mnter was inproperly forced to identify Canmacho.

To succeed on a Brady claim the defendant nust establish 1)
t he gover nnent suppressed the evidence, 2) the evidence favored him
in sone way, and 3) the evidence was material either to guilt or

puni shment. United States v. Ell ender, 947 F. 2d 748, 756 (5th Cr

1991) (citing Smith v. Black, 904 F.2d 950, 963 (5th Gir. 1990)).

"[T]he evidence is material only if there is a reasonable

probability that, had the evidence been disclosed to the defense,
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the result of the proceeding would have been different. A
‘reasonabl e probability' is a probability sufficient to underm ne
confidence in the outcone.”" Ellender, 947 F.2d at 756 (quoting
United States v. Bagley, 473 U. S. 667, 682 (1985)).

Camacho cannot show any prejudice from the governnent's
failure to conply with the pretrial order. The governnent provided
Camacho with all of the alleged Brady material in sufficient tine
to incorporate it into his defense. He had tine to interviewthe
W tnesses and they testified on his behalf at trial. Furthernore,
the wi t nesses hel ped Canacho establish his alibi defense. |ndeed,
nothing in the record suggests that Camacho would have done
anything differently had the governnent given himthe information
earlier. Accordingly, we reject Camacho's Brady claim

F

Camacho' s next conplaint is that the district court erred when
it permtted the governnent to introduce evidence of a another
ki dnappi ng in which both he and Jackson had partici pated because
the evidence was allegedly insufficient to establish that a
ki dnapping had in fact occurred. Qur review of the district
court's evidentiary rulings is deferential and, thus, we will only

reverse when the trial court abused its discretion. United States

v. Anderson, 933 F.2d 1261, 1267-1268 (5th Gr. 1991).

The district court allowed the governnent to introduce the
evi dence under the conditional evidence rule. Fed. R Evid.

404(Db). Extrinsic evidence of other crinmes is not adm ssible

-18-



unl ess a reasonable jury could find, by a preponderance of the
evi dence, that the defendant commtted the of fense. Anderson, 933
F.2d at 1269. The victimin the earlier crine, and several of
Camacho's co-defendants as well, testified that the earlier
ki dnappi ng occurred. Based on this evidence, the district court
found that a reasonable jury could conclude that Canmacho and
Jackson participated in the earlier kidnapping. Jackson's evidence
suggesting that the crime never occurred only goes to the
credibility of the wwtnesses. Credibility determ nations belong to
the finder of fact. Furthernore, the district court instructed the
jury not to consider the evidence of the earlier kidnapping unless
it believed beyond a reasonable doubt that the defendants
participated in the crine. We, therefore, reject Canacho's
argunent that the evidence was insufficient to establish that a
ki dnappi ng had in fact occurred.
G

We have dealt with all of the defendants' trial conplaints
that relate to the verdict itself. W are nowready to discuss the
def endants' argunents that relate to their sentences and the
districts court's restitution awards.

(1)

Both defendants contend that the district court inproperly
sentenced them under the guideline for nurder. The sentencing
guideline for kidnapping provided, at the tinme of the instant

offense, that "[i]f the victim was Kkidnapped, abducted or
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unlawfully restrained to facilitate the conmm ssion of another
offense: (A) increase [the base offense level of 24] by four
levels; or (B) if the result of this guideline is |ess than that
resulting fromapplication of the guideline for such ot her of fense,
apply the guideline for such other offense.” United States

Sentencing Comm ssion, Quidelines Mnual, 8 2A4.1(b)(5) (Nov.

1990) . Here, the district court concluded that the defendants
ki dnapped Evellyn and Andre Banks to facilitate their nurders.
Accordingly, it sentenced them under the guideline for nurder.
Adistrict court can determ ne a crim nal defendant's sentence
based both on facts that the governnent proved at trial beyond a
reasonabl e doubt and on facts it believes the governnment has proven

by a preponderance of the evidence. United States v. Casto, 889

F.2d 562, 570 (5th Cr. 1989). Wile we review application of the
guidelines to facts for clear error, questions concerning the
interpretation of the guidelines are questions of | aw subject to de

novo review. United States v. Shano, 955 F. 2d 291 (5th Cr. 1992);

see also 18 U.S.C. § 3742(e).

It is true that the jury found Jackson and Canmacho guilty only
of ki dnapping. As we note above, however, under the guidelines if
t he defendant ki dnaps the victim"to facilitate the comm ssion of

anot her of fense, " the defendant can be sentence under the guideline

for the other offense. US S G 8 2A4.1; see also United States

v. Galloway, 963 F.2d 1388, 1391 (10th Gr. 1992) (The governnent

convi cted the defendant of ki dnapping and then sentenced hi munder

-20-



the guideline for sexual abuse); United States v. DePew, 932 F.2d

324 (4th Cr. 1991) (The governnent convicted the defendant of
ki dnappi ng and sentenced hi munder the guideline for nurder.)

Wth respect to Camacho, the district court's conclusion that
he kidnapped the victins to facilitate their nurders is easily
supported by the facts. As noted above, Camacho knew from the
begi nning that collecting the debt fromWight mght require himto
ki dnap Evell yn and Andre Banks. Wile at Wight's house, he killed
David WI burn, and Evell yn and Andre wi tnessed the nurder. |t then
becane necessary to cover up the nurder. Thus, W/l burn's death
gave Camacho an additional reason for Kkidnapping the victins:
elimnating the witnesses to the nurder. I ndeed, shortly after
murdering WI burn, Camacho ordered Jackson to shoot Wight, which
suggests that collecting a debt from Wight had ceased to be the
i mredi ate objective of the ki dnapping. Furthernore, he did not
even attenpt to ransomthe victins. Al of this evidence strongly
supports the district court's conclusion that at | east one of the
reasons Camacho ki dnapped the victins was to nurder them

We now turn to Jackson's sentence. The follow ng established
facts bear directly on Jackson's sentence. Jackson fully
participated in the kidnapping of Evellyn and Andre Banks. He was
an acconplice to Camacho when Canmacho killed M. WIlburn. He knew
that Evellyn and Andre had w tnessed the nurder. When Camacho
ordered Jackson to shoot Wight, Jackson was on notice that

collecting the debt had, at best, faded as the i nmedi ate notive for
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t he ki dnapping. He knew that now there were new reasons for the
ki dnappi ng and that, as an acconplice to the WI burn nurder, he had
virtually as nuch to gain as Camacho fromthe elimnation of the
W tnesses. The district court found that a reasonable person in
Jackson's situation woul d have known t hat the ot her ki dnappers were
going to kill Evellyn and Andre Banks once they wtnessed the
murder of David WIburn. The district court thus concluded that
Jackson participated in the kidnapping of the victins to facilitate
their murder. This finding is not clearly erroneous.
(2)

Jackson also contends that the district court erroneously
believed that it was wthout authority to nake a downward
adjustnent in his sentence. This argunent is based on the district
court's comments during sentencing that it regretted inposing the
same sentence on both Jackson and Camacho when Jackson was |ess
cul pable. Contrary to Jackson's contention, the district court did
recognize its ability to make a downward departure in Jackson's
sentence but found no facts upon which to base such a departure.
W will uphold the district court's refusal to depart from the
gui delines unless the refusal was in violation of the law. United

States v. Buenrostro, 868 F.2d 135, 139 (5th Gr. 1989). The

district court's conclusions are not in violation of |aw

(3)
W now turn to the defendants' contention that the district

court erred in ordering Jackson and Camacho to pay restitution to
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the estate of Evellyn Banks. The court ordered Jackson to pay
$250,000 in restitution and ordered Camacho to pay $1, 000,000 in
restitution. Recognizing that this was a highly publicized case,
the court reasoned that the defendants m ght soneday recei ve i ncone
from a book or novie concerning the kidnapping. The court
concluded that the victins of the crinme should benefit from such
i ncone before the defendants.

The defendants argue that the statute does not authorize the
restitution order and that the order is inconsistent with the First

Amendnent and, therefore, unconstitutional. See Sinon & Schuster,

Inc. v. Menbers of the New York State Crines Bd., us. _ , 112

S.Ct. 501 (1991).

The district court nmade the orders pursuant to the Victimand
Wtness Protection Act, 18 U S. C § 3663. The statute provides
that the court may order the defendant:

(2) in the case of an offense resulting in bodily
injury to the victim-

(C reinburse the victimfor inconme |ost by such
victimas a result of such offense;

(3) in the case of an offense resulting in bodily
injury also results in the death of a victim pay
an anount equal to the cost of necessary funeral
and rel ated services .

The statute grants the district court wde discretion in

determ ning the appropriate anount of restitution. United States

v. Anglian, 784 F.2d 765 (6th Gr. 1986). The district court has
the authority to award restitution in an anmount greater than that

alleged in the indictnent even if the defendant is unable to pay
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t he anount of restitution when the court awards it. United States

v. Pomazi, 851 F.2d 244, 249 (9th Cr. 1988); see also United

States v. Ryan, 874 F.2d 1052, 1054 (5th G r. 1989) (The court can

award restitution even when the defendant is indigent at the tine
the award i s nade.)

In this case, the district court has the authority to order
the defendants to pay the victins' estates an anount equal to
victins' lost incone and the victins' funer al expenses.
Nevert hel ess, the anobunt of the restitution nust be supported by
the evidence and related to the victims |osses. Pamazi 851 F. 2d

at 249; United States v. Hill, 798 F. 2d 402, 406 (10th G r. 1986).

In this case, the district court did not make any factual findings
concerning the anount of the victins' losses. |In fact, the award
appears to be related to the defendants' incone instead of the
victinms | osses. W, therefore, nust set aside the district court's
restitution order and remand to the district court for factua
determnations that are supported by a preponderance of the
evi dence.

Finally, the district court's award nust take into account
certain constitutional rights of the defendant as noted in Sinon &

Schust er . Si non & Schuster concerned a New York restitution |aw

t hat sought to take the noney crimnals earned on books and novi es
associated wth their illegal activities and to direct it to the
victins of the crimes they commtted. The Court held that the | aw

unconstitutionally inposed a financial burden on crimnals because
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of the content of their speech. The Court recognized that New York
had a powerful interest in conpensating the victins of crine, but
held that the New York law was not narrowy tailored to neet that

objective. Sinon & Schuster, 112 S.Ct. at 512. Under the Suprene

Court's holding in Sinon & Schuster, the district court cannot

limt arestitution order solely to the incone the defendants earn
on speech associated with their crimnal activities.
|V

W sunmmarize our holdings as follows: W AFFIRM the
convictions of both Jackson and Canacho. We also AFFIRM the
sentences the district court gave both Jackson and Camacho.
Finally, we REVERSE the restitution orders for both Jackson and
Camacho and REMAND to the district court for proceedings not
i nconsistent with this opinion.

AFFIRVED in part, REVERSED in part, and
REMANDED.
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