UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-7225

AARON SPANN,
Pl ai ntiff-Appellant,
VERSUS
POLI CE OFFI CER A. G RAINEY, ET AL.,

Def endant s- Appel | ees.

No. 92-7290

AARON SPANN,
Pl ai ntiff-Appellee,
VERSUS
A. G RAINEY, Police Oficer, ET AL.,
Def endant s,
A. G RAINEY, Police Oficer,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of M ssissippi
( CA-J88-0616- B)

Bef ore DUHE and BARKSDALE, Circuit Judges, and TRI MBLE,! District
Judge.

BARKSDALE, Circuit Judge:

! District Judge of the Western District of Louisiana, sitting by
desi gnati on.



Primarily at issue is an interlocutory appeal fromthe deni al
of qualified immunity, the appeal being froma ruling on a summry
judgnent notion filed after a new trial was granted; one issue
bei ng whether the appeal can even be taken. These consoli dated
appeal s concern Aaron Spann's excessive force and other clains
against the Cty of Jackson, Mssissippi, its police departnent,
and three police officers. W DI SM SS Spann's appeal, No. 91-7225,
and cross-appeal in No. 92-7290, because there was no tinely notice
of appeal froma final judgnent. Because he is appealing from an
order denying qualified imunity, we have jurisdiction in Oficer
A. G Rainey's interlocutory appeal, No. 92-7290, but AFFIRMthe
deni al of summary judgnent.

| .

For several years prior to Novenber 1987, Dr. Canpbell had
treated Spann for a diabetic condition. On Novenber 19, after
havi ng m ssed a schedul ed appoi ntnent that October, he arrived at
Dr. Canpbell's office.? Dr. Canpbell testified that she
encountered Spann in the office, that he was angry, that she asked
himto wait in the reception area, and that she then told the
receptionist to call the police. A "disturbance call" was pl aced
to the police; and when Oficers Kendrick and Rai ney arrived, they
were directed to Spann, whom they approached and asked for
identification. Wen he did not respond, Rainey grabbed Spann's

arm and Spann |lunged forward, grabbing Oficer Kendrick in the

2 Spann testified at trial that he had an appoi nt nent; Canpbel |,
that he didn't.



neck/ col | ar bone area. A "split second" later, Rainey hit Spann
over the head with his flashlight, knocking himdown. Wen Spann
attenpted to get up, Rainey knocked him down again with his
flashlight. A third officer, WIlians, arrived as Rainey and
Kendrick were attenpting to handcuff Spann. Wllians testified
t hat Spann was then bleeding fromhis head. Spann testified that
he was ki cked, stonped, beaten, handcuffed, and dragged down stairs
before he was placed in a police car and taken to the hospital.

Medi cal exam nation reveal ed that Spann had been suffering
from hypoglycema (low blood sugar) at the tine he was first
approached by Rainey and Kendrick. It is apparently uncontested
that Spann was in a "diabetic comn" at that tinme, and that this
explains his erratic behavior.® The only charge filed agai nst him
was resisting arrest.

Spann filed a civil rights suit, 42 U. S.C. 8§ 1983, agai nst the
City of Jackson, the police departnent, and the three officers. In
their answers to the conplaint, the officers, inter alia, asserted
qualified immunity; but, before trial in 1991, they never noved for
di sm ssal on that basis.

In early QOctober 1991 (1991 trial), at the close of Spann's
case in chief, the court dismssed all clains against the City and
the departnent. And, at the close of all the evidence, it directed

a verdict for Rainey on the wongful arrest claim An excessive

3 In his statenent of uncontested facts filed with his summary
judgnent notion pursuant to |ocal rule, Rainey stated: "At the
time of his arrest the plaintiff, Aaron Spann who is diabetic, was
suffering from a | ow blood sugar |evel which caused him to act
i ncoherently."



force claimand two pendent state |l aw clains (assault and battery)
went to the jury. (The first state clai mwas that Spann was hit in
the head with a flashlight; the second, that he was kicked and
beat en once handcuffed.) On Cctober 3, the jury found against
Spann on all clains.

Upon the jury being excused, Spann noved orally for judgnent
notw t hstanding the verdict or, in the alternative, a new trial.
By an immediate bench ruling, the nmotion was denied as to
def endants Kendrick and Wl lians, but granted in part as to Rai ney.
As to him the notion was denied on the second state clainm but,
for the excessive force and first state (flashlight) clains, the
court found the verdict "against the overwhel m ng weight of the
evidence". A newtrial was granted on those clains, rather than a
JNOV, "for the sinple fact that ... [t]he jury did not reach the
i ssue of danmages” and "the Court would be substituting its
eval uation of damages for that of a jury".

The final judgnent and the order granting a new trial, based
on the bench ruling, were entered on Cctober 7. Spann noved for
reconsideration of his newtrial notion as to the Gty and Police
Departnent. That notion was denied on October 11. On Cctober 16,
he noved for reconsideration of his newtrial notion on all issues
as to the individual defendants. And, on Cctober 21, Rai ney noved
for reconsideration of the order granting a newtrial. On Novenber
6, even though the court had not ruled on Spann's Cctober 16
motion, Spann filed a notice of appeal. Two days later, on

Novenber 8, the district court denied Spann's COctober 16 notion.



Spann did not file a new notice of appeal. And, on Decenber 5,
Rai ney's QOctober 21 notion was deni ed.

In February 1992, Rainey noved for dismssal or sumary
j udgnent on the basis of qualified imunity. That April, the court
denied the notion without an opinion, stating in the order only
that the notion was "not well taken".* Rainey appeal ed, and Spann
filed a cross-appeal ("out of an abundance of caution"), but only
as to the fall of 1991 post-trial orders.

1.

As Spann conceded in his affirmative brief and at oral

argunent, we lack jurisdiction over his appeal and cross-appeal.

They are dism ssed.®> As hereinafter discussed, although we have

4 Because the district court apparently considered "matters
outside the pleading", itsrulingis treated as a denial of summary
judgnent. Fed. R Cv. P. 12(b).

5 In the statenent of jurisdiction for his affirmative brief, in
| anguage simlar to that in his notice of cross-appeal, Spann
stated that he "took these appeal s out of an abundance of cauti on,
and believes that the Court has no jurisdiction as of yet as there
has been no final judgnent...." In fact, jurisdiction is |acking
for either of two reasons.

First, our jurisdiction extends only to "final decisions" of
the district courts. 28 U S.C. § 1291. The district court has
granted a new trial against Rainey. Accordingly, as Spann
concedes, the judgnent 1is not final, and, therefore, not
appeal abl e.

Second, even if he were appealing from a final judgnent,
nei t her of Spann's notices of appeal would be tinely. H s Novenber
6 notice was filed two days before a ruling on his |ast post-trial
motion. Therefore, the notice had "no effect". Fed. R App. P
4(a) (4). (I'n addition, the notice of appeal was filed approxi-
mately a nonth before Rainey's notion was decided. But, because
Rai ney's notion was filed nore than ten days after entry of the
judgnent, it is considered a Fed. R Cv. P. 60 notion, United
States v. Reyes, 945 F.2d 862, 864 (5th Cr. 1991) (citing Harcon
Barge Co. v. D& GBoat Rentals, Inc., 784 F.2d 665 (5th Gr. 1986)
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jurisdiction over Rainey's appeal, we hold, based on our required
de novo review of the summary judgnent ruling, that the notion was
properly deni ed.
A

Rai ney i nvokes our jurisdictionunder Mtchell v. Forsyth, 472
U S 511 (1985), because his appeal is from an order denying
qualified imunity. Spann counters that the interests fostering
such an appeal are not applicable, in part because of Rainey's
failure to assert the qualified i munity defense by notion before
the 1991 trial.® To the contrary, and for the follow ng reasons,
we find that those interests are still served at this |ate date,
and that we, therefore, have jurisdiction.

Qualified immunity protects against being subjected to
litigation and against liability. "[Qualifiedinmunity is in part

an entitlenent not to be forced to |itigate the consequences of

(en banc)), and does not cone into play for Fed. R App. P. 4(a)(4)
purposes.) Spann's cross-appeal in 1992 as to the rulings in the
fall of 1991 (filed "out of an abundance of caution") was far
outside the requisite 30 day filing period. Fed. R App. P

4(a)(1).

6 Spann also asserts that Rainey's right to this appeal was
wai ved by his failure to list the defense in the pretrial order for
the 1991 trial. W do not reach whether the defense is waived if
not asserted at a first trial, when a newtrial is granted, because
the defense was presented, at least in part, at trial. In the
pretrial order, Rainey (and the ot her defendants) incorporated al
of the defenses asserted in their answers to the conplaint (as
noted, qualified inmunity was one), but w thout specifying them
Even t hough the district court ruled that this procedure waived t he
immunity defense, its jury instructions, at |east in sone respects,
i ncl uded sone of the elenents for inmunity, including sonme aspects
of objective reasonabl eness, and that elenent, at least in part,
was argued by the individual defendants in their notions to di sm ss
at the close of Spann's case in chief and of the evidence.
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official conduct”". |1d. at 527. To the extent that the defense is
concerned with "the general costs of subjecting officials to the
risks of trial -- distraction of officials fromtheir governnental
duties, inhibition of discretionary action, and deterrence of able
people from public service", Harlow v. Fitzgerald, 457 U S. 800,
816 (1982), those interests are partially lost at this stage in the
gane. I ndeed, it is well established (and makes perfect sense)
that the interests at the heart of qualified imunity are best
served when, unlike here, the defense is asserted at the earliest
possi bl e stage, Anderson v. Creighton, 483 U S. 635, 646 n.6
(1987). Attention to those interests is the very purpose for
allowing interlocutory appeals from the denial of qualified
i nuni ty.

Those interests are still served, however, even if in a nore
limted fashion, by assertion of the defense at sone | ater stage.
It is true that Rainey was pulled away fromhis official duties for
the 1991 trial. And, it may even be true that having been
subjected to that trial wll inhibit his future exercise of
j udgnent or deter others frompublic service. But, as noted, it is
also true that qualified imunity is both an imunity fromsuit and
a defense to liability. We have previously held that a public
official does not waive this defense when he fails to take an
interlocutory appeal and, instead, subjects hinself to the burdens
of discovery and trial. See Matherne v. WIlson, 851 F.2d 752 (5th
Cr. 1988). Li kewi se, we do not consider the defense -- or the

concomtant right to an interlocutory appeal fromits denial --



wai ved by Rainey's failure to seek dism ssal based on it prior to
the 1991 trial. H s interests in the avoidance of a second trial
and, ultimately, in avoiding liability, would still be served by a
successful assertion of the defense at this stage.

B

As a police officer, Rainey is imune from both suit and
liability unless it is shown that, at the tine of the incident, he
violated a clearly established constitutional right. Sal as v.
Carpenter, 980 F.2d 299, 305 (5th Cr. 1992). The Suprene Court
recently "clarif[ied] the anal ytical structure under which a claim
of qualified imunity shoul d be addressed", Siegert v. Glley,
us _ , 111 s C. 1789, 1793 (1991). W nust first determ ne
whet her the plaintiff has "allege[d] the violation of a clearly
established constitutional right." 1d. |If he has, we then decide
whet her the defendant's conduct was objectively reasonabl e, Sal as,
980 F. 2d 305-06, because "[e]ven if an official's conduct violates
a constitutional right, heisentitledto qualifiedinmunity if the
conduct was objectively reasonabl e".

For this second step, the "reasonableness ... is assessed in
light of the legal rules clearly established at the tinme" of the
incident in issue. |d. at 310. The contours, or standard, for a
constitutional right may expand after the tine of the alleged
violation, and be the benchmark for proof at trial of that right
and its clainmed violation; but, as stated, the benchmark for
obj ecti ve reasonabl eness is that which existed at the tinme of the

alleged violation -- we look to clearly established |law at that



tinme. E.g., id. at 310; Muille v. Gty of Live QGak, Tex., 977
F.2d 924, 927-28 (5th Gr. 1992); Duckett v. City of Cedar Park
Tex., 950 F.2d 272, 279-80 (5th Cr. 1992).

W conclude that Spann has alleged violation of a
constitutional right which was clearly established as of the
i ncident in Novenber 1987, and that we cannot find that Rainey's
actions were objectively reasonable. Accordingly, for the reasons
hereinafter stated, we concur in the denial of summary judgnent.

1

The Fourth Amendnent, with its standard of reasonabl eness,
governs cl ai ns of excessive force during arrest. G ahamv. Connor,
490 U. S. 386, 394 (1989); King v. Chide, 974 F.2d 653, 656-57 (5th
Cr. 1992). In this circuit, in order to state a claim for
excessive force in violation of the constitution, a plaintiff nust
allege "(1) a[n] ... injury,” which (2) resulted directly and only
fromthe use of force that was clearly excessive to the need; and
the excessiveness of which was (3) objectively unreasonable.™
Johnson v. Morel, 876 F.2d 477, 480 (5th Cr. 1989) (en banc).

Spann's conplaint alleges that while he was in "diabetic

shock”, Rainey and the other officers, wthout any cause or

! Qur standard for establishing an excessive force cl ai munder
the Fourth Anmendnent also requires showing the injury to be
"significant". Johnson v. Morel, 876 F.2d 477, 479-80 (5th Cr.
1989) (en banc). The Suprene Court, however, has overrul ed our use
of this requirenent for excessive force clains under the Eighth
Amendnent. Hudson v. McMIlan, 503 U S. |, 112 S .. 995 (1992).
Hudson's inplications for Fourth Amendnent excessive force clains
are not entirely clear, but we need not decide that question.
Certainly sone injury is still required, Hudson, 112 S. Ct. at 1000;
and Spann's njury allegations would neet our standard of

[
"significant” injury.



justification, and in an "unreasonabl e and excessi ve use of force",
"did assault and beat himw th their hands and ni ght sticks as well
as other instrunents yet to be identified. Due to this beating,
Aar on Spann suffered severe injuries." He describes those injuries

as "severe and disabling injuries to his neck and back, severe cuts

to his head, contusions and concussions, ... great pain and nental
suffering”. Spann also alleges that these injuries were the
"direct and proximate result of defendant's acts". Assessing these
allegations, as we nust, in the light nost favorable to Spann

Salas, 980 F.2d at 304, it is clear that, under the controlling
Johnson v. Morel standard, he has stated a claimfor violation of
a constitutional right.

2.

We next consider the objective reasonabl eness of Rainey's
actions in light of clearly established law at the tine of the
incident. This standard "is not capable of precise definition or
mechani cal application", Gaham 109 S.C. at 1872 (quoting Bel | v.
Wl fish, 441 U S. 520, 559 (1979)), and thus requires a close
exam nation of the facts and circunstances of each case. O
course, in conducting that exam nation, our consideration is
[imted to the record which was before the district court when it
consi dered Rainey's notion. That record included, anong other
things, Rainey's notion for summary judgnent, his deposition, and
the transcript fromthe 1991 trial.

I n gaugi ng the objective reasonabl eness of the force used by

Rai ney, we nust bal ance the anmount of force used agai nst the need
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for that force, and, as discussed, nust do so in light of the
clearly established |law as of the tinme of the incident. |[|f we can
conclude that he used no nore force than woul d have been thought
necessary by a reasonable police officer, Rainey is entitled to
imunity and need not stand trial again.

I n Novenber 1987, our standard for excessive force in the
course of arrest was governed by Schillingford v. Hol nes, 634 F. 2d
263, 265 (5th Gr Unit A Jan. 1981). Al t hough this court then
| abel | ed the anal ysi s one under the Due Process O ause, ® we wei ghed
many of the sane factors considered relevant today. A valid claim
for excessive force required showing (1) severe injuries® which
were (2) "grossly disproportionate to the need for action under the
circunstances", id. at 265, and (3) inspired by malice.® On this
record, considering the facts in the |ight nost favorable to Spann,
we cannot conclude under the three-part Schillingford test that
Rai ney's actions were objectively reasonabl e.

First, if Spann is able to prove at trial the facts that he
now alleges, he wll have established injuries which are

sufficiently severe. Second, we cannot conclude that a reasonable

8 It is now clearly established that clains of excessive force
during arrest are governed by the Fourth Amendnent. See G ahamyv.
Connor, 490 U.S. 386, 394 (1989).

o Johnson, 876 F.2d 477, redefined this "severe injury" prong as
one of "significant" injury. Though even Johnson's "significant
injury" has now been called into question, see supra note 7, our
analysis is not affected, because we conduct this analysis wth
reference to the law as it existed in Novenber 1987.

10 Thi s subjective conponent (malice) has since been expressly
held "inconpatible" with the current Fourth Anendnent analysis.
Graham 109 S.Ct. at 1872.
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police officer would think the extent of force allegedly used was
necessary under the circunstances. It is uncontested that the only
charge ultimately filed against Spann was resisting arrest. He
contends that he was not being arrested for any underlying crine
and that no warrant for his arrest was outstanding. He further
contends that he "was not violating any | aws, was not attenpting to
interfere wwth any defendants' execution of duties, and was not
engaged in assaulting, threatening ... behavior toward the
officers ... or any other citizen." Furthernore, as noted, it is
apparently uncontested that he was in a "di abetic coma" at the tine
of the alleged attack. It is also uncontested that Spann was
confronted by two police officers, with another arriving shortly
thereafter, and that Rai ney struck Spann twi ce on the head with his
flashlight. And third, although it is less clear that the incident
reflects the requisite malice, we are unable to conclude that this
el ement is absent.

O course, at trial, Spann will bear the burden of proving the
facts here considered in the |ight nost favorable to him And, of
course, our inability to now conclude that Rainey's actions were
obj ectively reasonabl e does not end the inquiry. 1In sum in order
to establish Rainey's liability, and assumng that Rainey wl
continue to assert qualified imunity, Spann nust still prove the
el ements for his excessive force claim and that Rainey's actions
were not objectively reasonable inlight of clearly established | aw
in 1987.

L1,



Accordi ngly, Spann's appeal in No. 91-7225 and cross-appeal in
No. 92-7290 are DI SM SSED, and the denial of summary judgnent in
Rai ney' s appeal, No. 92-7290, is AFFI RVED.



