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This is a consolidated appeal froma rather |arge
marijuana conspiracy trial. Appellants Rebeca Portillo
Brito (Rebeca), Filenon Sotelo Sanchez (Fil enon), and Jose
Angel Naegel e (Naegele), and appellee R cardo Portillo Brito
(Ricardo)!, were all naned in a 27 count indictnent
alleging, inter alia, violations of 21 U S.C. 8§ 841(a)(1)
and 846, possession with intent to distribute and conspiracy
to possess with intent to distribute nore than 100 kil ograns
of marijuana, and 21 U S.C. § 843, use of a tel ephone to
facilitate the conm ssion of a felony. After a jury trial,
Fil emon was convicted of the conspiracy, possession and
t el ephone counts and Naegel e, Rebeca and Ri cardo were each
convi cted of one conspiracy count.? Ricardo's post-verdict
nmotion for acquittal was granted by the district court.

Fil enon, Rebeca and Naegele all appeal their convictions,
while the United States appeals the post-verdict judgnent of

acquittal granted to R cardo.

| . FACTS

. Appel l ee Ricardo Portillo Brito is the brother
of appell ant Rebeca Portillo Brito.

2 Naegel e was nanmed only as a defendant in Count One of
the indictnent, the central conspiracy count, while Rebeca and
Ri cardo were naned in Count One as well as Count Twenty-Seven, an
illegal use of the tel ephone count. The district court granted a
judgnent of acquittal as to Count Twenty-Seven, finding that
because the conversation occurred after the overt acts of the
conspiracy, it was not a conversation in furtherance of the
conspiracy.



On Decenber 7, 1988, Naegele was arrested in New Mexico
as he drove a pickup |aden wth approximately 100 pounds of
marij uana. Acconpanyi ng Naegel e was Juan Aron Sotelo
Sanchez (Juan), a naned co-conspirator and brother of
Fil enron, who drove a Pontiac Fiero with a CB radio identical
to that in Naegele's truck and tuned to the sane channel.?
Naegel e told police he had transported narijuana on one
ot her occasion. He stated he had known Juan Sanchez for
three nonths. Naegele pled guilty to state charges under
New Mexico | aw, charges were never formally brought against
Juan.

On June 1, 1989, Border Patrol agents at the Sierra
Bl anca check point near El Paso, Texas, found 94 pounds of
marijuana in a pickup truck they had pulled over for
secondary inspection. The nane "Juan Sanchez" was found
next to two phone nunbers, one for "Sanchez Brothers
Bui l ders, Inc." at 492 Mockingbird, the EIl Paso residence of
Fil eron, and the other for the El Paso residence of Rebeca
and her common | aw husband Juan Aron Sotel o Sanchez.

Wretaps of the two phones were authorized. During the

60 days the phones were tapped, the FBI intercepted

3 Juan Sanchez was naned in the 27 count indictnment al ong
wth the appellants and appellee in this appeal. H's separate
convictions for conspiracy and illegal use of the tel ephone were

challenged in this court on sufficiency of the evidence grounds.

I n an unpublished opinion on the sunmary cal endar, a panel of this
court affirmed his convictions. See United States v. Juan Sotel o
Sanchez, 953 F.2d 642 (5th G r. 1992) (unpublished).



approxi mat el y 5000 phone calls.* Numerous calls concerned
conversations in which el aborate codes were used to conceal
drug related matters. Rebeca was recorded naki ng pl ane
reservations for her husband Juan and co-def endant Rafael
Ram rez Valdez (Ramrez), for atrip to Mdland-CQdessa in
Texas. Nanmed co-conspirator Bivian Madrid Vill al obos phoned
Juan at his residence and di scussed a marijuana deal in
code. Filenon, tw days after the Vill al obos conversation
with Juan, spoke with the Flores brothers® in Dallas and
stated he had "340 wooden boards."” Two days later, the
Flores brothers arrived in El Paso. The day after their
arrival, a pinata® party was held for the child of Rebeca
and Juan. Nunerous defendants were present at the party as
well as friends and fam |y nmenbers of Rebeca and Juan.’” On
Septenber 11, 1989, the day after the party, lvan Fl ores was

arrested outside EIl Paso on Interstate H ghway 10. He was

4 This figure includes wong nunbers and busy signals.

5 The Flores brothers, |Ivan and Abel, were naned
co-conspirators who resided in Dallas, Texas.

6 A pinata is a decorated clay jar filled with candy and
struck with a stick by children to release the candy. It is a
traditional aspect of Mexican cel ebrations of childrens' birthdays
and is common at Christmas. See Webster's Third New | nternational
Dictionary 1717 (3rd ed. 1981).

! The record indicates wi tnesses for the governnment
admtted they had no know edge that any drug rel ated
activities were discussed at the pinata party.



driving a sem-truck with trailer, the gas tank of which was
found to contain 330.5 pounds of marijuana. Intercepted
phone calls involving Filenmon and Juan indicated their
ext ensi ve knowl edge of and participation in this particular
sei zed shipnent. Inside the driver's wallet was found a
busi ness card for Sanchez Brothers Builders, Inc., with the
sane phone nunber on it, and another card wth the nane
"Chico"® and the notation "Hone 858-8528", the hone phone of
Rebeca and Juan. The day after this seizure, a coded phone
conversation between Ramrez and Juan relating the fact of
the bust was intercepted. Later the sane day, a
conversation between Rebeca and her brother, Ricardo, was
intercepted in which Rebeca related the facts of the Flores
brot hers' bust and in which both she and Ri cardo expressed
remorse and concern over the seizure.?®

Si x days after this |ast phone call, the FB
intercepted a call fromRamrez to Juan in which a 10 pound
| oad of marijuana was di scussed. The next day, the Border
Patrol at the Sierra Blanca checkpoint intercepted a car

with 10 pounds of marijuana in the gas tank.

1. DI SCUSSI ON
A. FI LEMON SOTELO SANCHEZ
8 "Chico" was an alias determ ned to belong to Juan Aron
Sotel o Sanchez.
o The fact that this conversation concerned the marijuana

sei zure involving the Flores brother was admtted to by Rebeca.



1. Sufficiency of the Evidence

In his first point of error, Filenon contends the
evi dence was insufficient to support his convictions. He
clains the governnent failed to establish that he joined the
conspiracy, had know edge of the conspiracy, and that he
voluntarily participated in the conspiracy. The sole basis
of this claimis that the testinony of the governnent's main
wtness, F.B.I. case agent WlliamJ. May (agent May), as to
the nmeani ng of certain code words could just as easily have
been disbelieved as believed by the jury. Because the
testi nony of agent May was the sole incul patory evidence
against Filenon, its susceptibility to equally different
interpretations requires the reversal of the possession and
t el ephone use convictions as well.

The wel | established standard in this circuit for
reviewi ng a conviction allegedly based on insufficient
evidence is whether a reasonable jury could find that the
evi dence establishes the guilt of the defendant beyond a
reasonabl e doubt. United States v. Gonzales, 886 F.2d 781,
783 (5th Cir.), cert. denied, 490 U.s. 1093 (1989). The
evi dence adduced at trial, whether it be direct or
circunstantial, together with all inferences reasonably
drawn fromit, is viewed in the light nost favorable to the
verdict. United States v. Pigrum 922 F.2d 249, 253 (5th
Cr.), cert. denied, 111 S.C. 2064 (1991). The assessnent
of the weight of the evidence and the determ nation of the
credibility of the witnesses is solely wthin the province
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of the jury. United States v. Martin, 790 F.2d 1215, 1219
(5th Gr.), cert. denied, 479 U.S. 868 (1986). If the
"evidence viewed in the light nost favorable to the
prosecution gives equal or nearly equal circunstanti al
support to a theory of guilt and a theory of innocence of
the crime charged,"” this court nust reverse the convictions.
Clark v. Procunier, 755 F.2d 394, 396 (5th Cr. 1985)
(quoting Cosby v. Jones, 682 F.2d 1373, 1383 (11th Cr.
1982) (as quoted in United States v. Fortenberry, 919 F. 2d
923, 926 (5th Cr. 1990)). This is so because, as was
observed by the late Judge Alvin B. Rubin, where an equal or
nearly equal theory of guilt and a theory of innocence is
supported by the evidence viewed in the |ight nost favorable
to the verdict, "a reasonable jury nust necessarily
entertain a reasonable doubt. Id. (quoting Cosby at id.).
Wth the scope of our review thus defined, we proceed to the
merits of Filenon's clains on appeal.

To establish guilt of a drug conspiracy, it nust be
proven that an agreenent with intent to distribute existed,
that the defendant had know edge of the agreenent, and that
the defendant voluntarily participated in the conspiracy.
United Sates v. Lews, 902 F.2d 1176, 1180 (5th Cr. 1990).
An agreenent may be inferred fromconcert of action,
participation froma "collocation of circunstances," and
know edge from surroundi ng circunstances. United States v.
Espi noza- Seanez, 862 F.2d 526, 537 (5th Gr. 1988). Mere
presence at the scene and cl ose association with those
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i nvol ved are insufficient factors al one; neverthel ess, they
are relevant factors for the jury. United States v. Simmons,
918 F.2d 476, 484 (5th Cr. 1990).

The United States introduced into evidence several
t aped phone conversations involving Filenon and ot her naned
co-conspirators. The substance of the conversations and the
meani ng thereof was el aborated upon by agent May. Agent May
testified that Filenon's use of certain termnology, in the
context of the conversations, denonstrated Filenon's role as
a principal in a large marijuana conspiracy. This testinony
was predicated on agent May's characterization of specific
term nol ogy as coded term nol ogy. These coded terns,
testified agent May, represented variously marijuana,
met hods of transportation, the receipt of large quantities
of marijuana and noney to be paid for marijuana. For
exanpl e, the governnent introduced a phone conversation
bet ween Fil enon and naned co-conspirator Abel Flores,
intercepted on Septenber 7, 1989. During the conversation,
Fil emon infornms Abel Flores "I've got 340 wooden boards. ™
Two hours | ater, another phone conversation was intercepted
bet ween Fil enon and naned co-conspirator Victor Mnuel

Ramrez (Victor). This conversation, in part, was as

foll ows:

Filemon: ...pick up [a van] because | am going to need
it. It already rained...it already rained on ne.

Victor: Already?



Filenmon: Yes, a lot.
Victor: That's good.
Filemon: A lot.

Victor: Don't |eave nme out.
Fil eron:  No.

Victor: OK

Filemon: Three forty..
Victor: Uyyy.

Filemon: ...fell on ne.
Victor: Yeah?

Fil enron:  Yeah.

Victor: That's good. And it is already here?

Filemon: Already...| already have it in ny hands.

On Septenber 9, 1989, two days after Filenon's
conversation with Victor, |Ivan Flores phoned Juan to inform
Juan that Ivan and his brother, Abel Flores, were in El Paso
at the Confort Inn. Later that sanme day, |van Flores phoned
Filemon to informhimof the presence of the Flores brothers
at the Confort Inn. On Septenber 11, 1989, |van Flores was
arrested at the Sierra Blanca checkpoint driving a sem -
truck laden with 330.5 pounds of marijuana. On Septenber
14, 1989, Filenon spoke with Ivan Flores' father who had
called Filenon to seek assistance in the selection of an
attorney for Ivan. During this conversation, Filenon
mentioned that Ivan Flores was with Filenon in El Paso.

That sanme day, a conversation between Fil enmon and an



frustration with the arrest of

uni dentified woman naned Oregal® reveal ed Fil emon's

|van Fl ores at the "npuntain

and his surprise that the Border Patrol agents appeared to
have been waiting for him This conversation, in part, was
as foll ows:

Filemon: A really bad incident (percance) that

happened to us, "PRIMA "

Onega: Yeah. OCh, ny God.

Fil emon: Yes, can you believe that? Wat | sent over

there. ...

Onega: Eh?

Fi | enon: .what | sent over there.

Onega: Unh huh.

Fi | enon: .to hell.

Onmega: Oh, ny Cod.

Filemon: And the worst part of it is that they were

al ready waiting for him

Onmega: And was it when he was just |eaving?

Filemon: No, over there in ... in uh... you know

wher e.

Onega: Yeah?

Filemon: Over there on the nountain.

10 Orega was also referred to by Filenon as "Prima", the

Spani sh word for "cousin"

Dictionary 200 (Softcover ed. 1989)

10

See Vox Conpact Spani sh and Engl|sh



Fil enon appears to argue that because he was invol ved
in the construction business, the reference to "340 wooden
boards" was just that, a reference to 340 actual wooden
boards. Agent May testified that Filenon's use of the
phrase "340 wooden boards" was a reference to 340 pounds of
marijuana. Additionally, he testified that Filenon's use of
the phrase "it rained on ne" was a reference to the receipt
of marijuana and that the phrase "three forty...fell on ne"
was a further reference to receipt of the specific anmount of
340 pounds of marijuana. Further evidence, as noted above,
di scl osed the seizure of 330.5 pounds of marijuana being
transported by lIvan Flores. Governnent w tnesses testified
that it is not uncommon for anounts of marijuana to vary by
as nmuch as 10-20 pounds, thus explaining the discrepancy of
the weight of the marijuana actually seized fromthat
di scussed in the Filenon/Victor phone conversation of

Septenber 7, 1989.1' Moreover, the "Sanchez Brother's

1 At oral argunent, it was brought to our attention that
the weight of the marijuana seized on Septenber 11, 1989, when
finally wei ghed by governnent chem sts, was actually 285 pounds.
This is indeed supported by the record. Appellants in this case
suggested that this discrepancy tended to underm ne the
credibility of agent May's assertion that the reference to "340
wooden boards" was a code for 340 pounds of marijuana. Additiona
testinony as to the weight of the marijuana, however, indicated
that as nuch as a 10 pound di screpancy could be attributable to
the drying of the marijuana and a di screpancy of between 10 to 20
pounds of weight was attributable to the packaging of the
marijuana. These anounts, coupled with the testinony regarding
the frequent variations in weights of shipnments of between 10 to
20 pounds, provided the jury with nore than an adequate basis to
accept agent May's interpretation of the phraseol ogy.
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Builders. Inc., F. S. Sanchez, President" business card was
found in lvan Flores wallet. The term "nountain" was
identified as a termcomonly used to describe the area
where the Sierra Bl anca checkpoint was |located. Finally,
testinony at trial revealed that the sem-trailer pulled by
the truck driven by Ivan Flores was a refrigerator trailer,
not the type of trailer normally used for the transportation
of construction materials; no evidence of the presence of
any construction materials on the trailer was presented at
trial.

We find the above recited facts would permt a
reasonable jury to find Filenon guilty beyond a reasonabl e
doubt of the conspiracy charges against him |t appears the
jury in this case sinply chose to believe the testinony of
agent May. Moreover, the opposing theory of innocence put
forth on appeal by Filenon does not fall into the real m of
what an appel late court could reasonably conclude is a
theory of innocence equally or nearly equally supported by
the evidence as the theory of quilt. Because agent May's
testinony regardi ng the code words was believed by the jury,
Filemon's challenge to the conviction for the violation of
21 U . S. C 8843, illegal use of the tel ephone, nust also
fail. |In addition, his challenge to the possession charge
| acks nmerit because the essential elenents thereof were
proven at trial. The necessary elenents to sustain a
conviction for possession of marijuana with intent to
distribute are that the defendant (1) knowingly (2)

12



possessed the marijuana (3) with intent to distribute it.
United States v. Villasenor, 894 F.2d 1422, 1426 (5th Cr
1990). Accepting agent May's testinony, the only col orable
i ssues available to Filenon woul d be that of possession and
intent to distribute. Possession may be constructive!? if
evi dence indicates the defendant's ownership, dom nion and
control over the marijuana. United States v. R chardson, 848
F.2d 509, 512 (5th Gr. 1988). Here, the evidence shows
Filenmon's assertion that the marijuana bel ongs to him
either individually or as a nenber of the conspiracy.

Intent to distribute is typically inferred fromthe fact
that an anmount is too large for any purpose other than
distribution. United States v. Ronero-Reyna, 867 F.2d 834,
836 (5th Gr. 1989). Again, here the anount was in excess
of 300 pounds. The jury could easily have determned this
anount was not for personal use and thus that Filenon
intended to distribute it. Even were the issues of

Fil emon' s constructive possession and intention to
distribute not so clearly present, we would nevert hel ess
affirm A conspirator is liable for the substantive

of fenses of his co-conspirators while he is a nenber of the
conspiracy. United States v. Garcia, 917 F.2d 1370, 1377
(5th Gr. 1990) (quoting United States v. Basey, 816 F.2d
980, 997 (5th Cir. 1987)); See also United States v.

12 United States v. Vergara, 687 F.2d 57, 61 (5th Cr.
1982) .
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Sull'ivan, 578 F.2d 121, 122-23 (5th Gr. 1978) (once
conspiracy and know ng participation therein established,
conspirator deened guilty of crinmes commtted in furtherance
of conspiracy by other conspirators). Nothing in the record
indicates that the guilt of Ivan Flores for the substantive
of fense of possession with intent to distribute or his
menbership in the conspiracy was ever questioned.

2. I nproper Prosecutorial Argunent

In his second point of error, Filenon suggests that
al l egedly inproper prosecutorial argunentation requires
reversal of his convictions. 1In closing argunent, the

prosecutor argued to the jury:

No, there is another attack by M. Ranobs [Filenon's
def ense counsel] on the big bad Governnent, the agent,
the FBI agent. Well, |adies and gentlenen, you are the
sol e judges of the credibility of the wi tnesses here.

If you think Bill May is a liar, then you go ahead and

cut all those people | oose. Ckay?

Thi s argunentati on was objected to by defense counsel and
the trial court sustained the objection. The record

i ndi cates counsel did not request that the district court
give a curative instruction to the jury.

Courts wll not lightly reverse a crimnal conviction
on the basis of a prosecutor's argunents standi ng al one.
United States v. Young, 470 U S. 1, 9 (1985). Reversible
error will result only where it is shown that the jury
argunent is both inproper and harnful. United States v.

Iredia, 866 F. 2d 114, 117 (5th Cr.), cert. denied 492 U S.
14



921 (1989) (citing United States v. Lowenberg, 853 F.2d 295,
301 (5th Gr. 1988)). "The determ native question is

whet her the prosecutor's remarks cast serious doubt on the
correctness of the jury's verdict." 1d. (citing United
States v. Jones, 839 F.2d 1041, 1049 (5th Gr. 1988)). The
test that is enployed in this circuit requires us to
consider "1) the magnitude of the prejudicial effect of the
statenents; 2) the efficacy of any cautionary instruction;
and 3) the strength of the evidence of the defendant's
guilt.” Id. (citing Lowenberg, 853 F.2d at 302).

We cannot say, viewing the record as a whole, that the
coments of the prosecutor in this case were "so pronounced
and persistent that [they] perneate[d] the entire atnobsphere
of the trial." Iredia, 866 F.2d at 117 (quoting United
States v. WIllians, 809 F.2d 1072, 1096 (5th Gr.), rev'd on
ot her grounds, 828 F.2d 1, cert. denied, 108 S. Ct. 228
(1987)). Thus, the argunent did not carry the magnitude of
prejudicial effect necessary for the first elenent of the
test to weigh in Filenon's favor. As to the second el enent
of the test, it is clear there was no curative instruction
given by the district court. It is also clear, however,

t hat none was requested. Thus, the second el enent of our
test weighs neither in favor of nor against Filenon.

Finally, as we have extensively related, there was nore than
adequat e evidence of Filenon's guilt and thus, the third

el emrent of the test weighs against him Having conducted
our analysis, we conclude Filenon has failed to denonstrate

15



the requi site inappropriateness and harm necessary for
reversal of his conviction solely on the grounds of inproper

prosecutorial comentary.

B. JOSE ANGEL NAEGELE

In his sole point of error, Naegele asserts the
district court erred in finding sufficient evidence existed
to support his conviction because there is a fatal variance
between the indictnent and the proof adduced at trial.
Naegel e does not contend the evidence is insufficient to
establish any one or nore of the el enents necessary to prove
the conspiracy. Rather, he contends the governnent proved
the existence of nultiple conspiracies while the indictnent
alleged only a single conspiracy. He asserts that his
menbership in a single conspiracy is underm ned because 1)
there is a six nonth lapse in tine between his arrest in New
Mexico in 1988 and the next seizure of drugs at the Sierra
Bl anca checkpoint in 1989, 2) the alleged acts of the
conspiracy took place in different states, and 3) there is
no evidence of his continued participation in the conspiracy
after his arrest in 1988. Naegele candidly recogni zes that
a single conspiracy is not transfornmed into nultiple
conspiracies sinply by |apse of tine, change in nenbership,

or change in geographical enphasis.®® United States v. De

13 Naegel e's candid presentation is refreshing; his brief
is well witten and concise. Unfortunately, it would appear that
no anount of |egal reasoning could save the day for Naegele as the
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Varona, 872 F. 2d 114, 119 (5th Cr. 1989).

Were the principles of conspiracy |aw not wei ghed so
heavily in favor of the affirmance of Naegele's conviction,
we woul d be inclined to reject his contention nevert hel ess.
In order for Naegele to succeed on his variance theory, he
must denonstrate that his substantial rights have been
prejudiced. United States v. Cuerra-Marez, 928 F.2d 665, 671
(5th Gr.), cert. denied, 112 S.C. 322 and 112 S. C. 443

(1991) (quoting United States v. Richardson, 883 F.2d 1147,
1154-55 (5th Gr. 1987)). It is by now a well established
principle in this circuit that if the governnent proves the
exi stence of nultiple conspiracies "and the defendant's
i nvol venent in at | east one of them then clearly there is
no variance affecting the defendant's substantial rights."
ld. at 671-72 (quoting United States v. L'Hoste, 609 F.2d
796, 801 (5th Gr.), cert. denied, 449 U S. 833 (1980));
United States v. Martino, 648 F.2d 367, 382 (5th Cr. 1981),
cert. denied, 456 U S. 943 (1982) (citations omtted).
Viewi ng the evidence in the light nost favorable to the
verdi ct and assum ng arguendo mnul ti pl e conspiracies were
proven by the evidence, Naegele's participation in at |east
one conspiracy is anply supported. Testinony of the
arresting officers in New Mexico indicated Naegel e stated he

was operating with Juan Aron Sotel o Sanchez and had done so

record bears out that the facts of his conviction are insufficient
for reversal under the principles of conspiracy |law as enunci ated
by this circuit.
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before on at | east one occasion. Both individuals had
identical C.B. radios in their vehicles and both radi os were
tuned to the sanme channel. A substantial part of the
approxi mately 100 pounds of marijuana seized from Naegel e's
truck was in plain view in the passenger conpartnment and it
was Naegel e's own statenents regarding the |location of the
remai nder of the haul that |ed the New Mexico officers to
renmove it fromconceal ed conpartnents in the truck
Mor eover, Naegel e infornmed the New Mexico authorities that
Juan Sanchez had placed the marijuana in the pickup in the
country of Mexico, that he nmet Juan Sanchez north of the
U. S. - Mexi co border, and that he had driven the truck from
that point until the tine of the arrest. Wth these facts
in evidence, Naegele's rights were not substantially
prejudiced even if there is a variance because these facts
are sufficient to support a finding that Naegele was guilty
of at | east one conspiracy involving hinmself and Juan
Sanchez.
C. REBECA PORTILLO BRITO

1) Sufficiency of the Evidence

Rebeca argues there was insufficient evidence to

14 Naegel e gave authorities in New Mexico at |east two
different versions of his activities, one tending to be
excul patory and the other incul patory. Because our standard of
review requires us to view the evidence in the |ight nost
favorable to the verdict, we accept, as apparently did the
jury, the version of Naegele's story tending to show his
i nvol venent in the conspiracy.

18



convict her as a co-conspirator. As indicated earlier,
Rebeca does not chall enge her know edge of the existence of
the conspiracy. This know edge is plainly indicated from an
intercepted call between Rebeca and her brother, Ricardo,

pl aced the day after the arrest of |Ivan Flores. Although
the district court ruled the conversation did not support
the substantive offense of use of a tel ephone in furtherance
of a conspiracy, ® the conversation was adni ssi ble as

rel evant to Rebeca's role in the conspiracy.® |In the
conversation, Rebeca discussed the arrest of Ivan Flores and
expressed di smay and sadness over the |loss of the "systeni,
|ater identified at trial as a code word for the nethod of
transporting the marijuana. Significantly, agent May agreed
with the characterization of Ms. Kurita, Rebeca's defense
counsel, that the conversation was nothing nore than "two
individuals [] lanmenting or discussing the occurrences of

the day before...." Record on Appeal, Vol. V, p. 405. Wre

this the only evidence the jury could consider regarding

15 The district court made this ruling because the
conversation occurred after the substantive acts
constituting the conspiracy had transpired. The governnent
has not chall enged this decision on appeal.

16 Rebeca contends the district court erred in admtting
the conversation because it was inadm ssible hearsay. This
contention is without nerit. See United States v. Jones, 839 F.2d
1041, 1051-52 (5th Cr.), cert. denied, 486 U S. 1024
(1988) . (recorded tel ephone conversation between two defendants
not hearsay in conspiracy trial where used to show awar eness of,
and participation in, conspiracy).
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Rebeca's status as a co-conspirator, we would be loathe to
affirmher conviction. |ndeed, we are sonewhat skeptical of
the remai ni ng evidence agai nst her but find, after careful
review, that it is sufficient to permt a reasonable jury to
reach a verdict of qguilty.

At the trial, the governnent introduced two intercepted
conversations of Rebeca making pl ane reservations for her
husband Juan, the principal conspirator, and naned co-
conspirator Rafael Ramrez Valdez. |n both conversations,
reservations were nmade for each individual on the sane
flight to Mdland, Texas. Furthernore, in the conversation
regardi ng reservations for Ramrez, Rebeca used an ali as,
"Anna", to conceal her true identity. Testinony |ater
revealed the trip to Mdland by Juan and Ramrez entailed a
rather lengthy visit with an unknown individual driving a
vehicle registered to naned co-conspirator Bivian
Villal obos. The jury could infer fromthese facts, coupled
wth the facts of Rebeca's know edge of the conspiracy and
the fact that she lived in the same hone with the principa
conspirator, Juan Sanchez, that her phone calls to Sout hwest
Airlines were voluntary acts on her part in furtherance of
the conspiracy. Wile we find this evidence to be far from
the quantity of evidence against Filenon and ot her
conspirators in this case, we conclude it is sufficient to
permt the jury to have reached its decision.

2. Wretap Mnimzation

In her second point of error, Rebeca argues the

20



governnment violated 18 U.S. C. § 2501 et _seq., which requires
the governnent to mnimze its wretapping activities. The
statute requires the governnent to nmake reasonable efforts
to reduce the possibility of intercepting non-crimnally

rel ated phone conversati ons.

At trial, counsel for appellant argued that because al
of the naned interceptees in the wretapping order were
mal e, the governnent should have ceased |istening to the
conversation as soon as it realized appellant was a fenal e.
This position is untenable. The court order authorizing the
interception of the calls indicated that the naned
i ndi viduals as well as others not naned were the basis for
the request. Those not naned in the order included persons
who, through the interception of calls involving naned
i ndividuals, were determned to be part of the conspiracy.

In addition, this case is replete with the use of coded
drug term nol ogy. Were drug jargon is used over the phone,
t he governnent may engage in nore extensive wretapping and
the interception of innocent calls nay be a nore reasonabl e
activity. United States v. Macklin, 902 F.2d 1320, 1328 (8th
Cr. 1990), cert. denied, 111 S.C. 689 (1991). In Macklin,
the Eighth Crcuit recognized that the governnment
essentially can listen |ong enough to determne the call is
not relevant to the investigation. See id. (governnment nust
limt calls to pertinent investigation as much as possible).
Here, governnent wi tnesses testified that calls were
initially listened to in order to determ ne the scope of the
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conspiracy. Upon reaching the conclusion that a particul ar
call did not or would not lead to information pertaining to
the scope of the conspiracy, the interception ceased. This
testi nony, conbined with Rebeca's use of code words, | eads
us to conclude her second point of error is without nerit.

3. Ineffective Assistance of Counsel

In her third and final point of error, Rebeca argues
her conviction nmust be overturned because her counsel was
ineffective at trial. She contends that her counsel failed
to file any pre-trial notions, failed to file a witten
nmotion to suppress the recorded conversations pursuant to
the wiretapping statute, failed to limt the evidence of the
recorded conversation with her brother, failed to request
the identity of the confidential FBI informants who
all egedly could have provided her with excul patory
testinony, and failed to subpoena the sane infornmants.

We do not reach the nerits of this point of error and
express no opinion thereon. An appellant's failure to
present the issue of ineffective assistance of counsel in
the district court precludes our review. United States v.

Hi gdon, 832 F.2d 312, 314 (5th Gr. 1987), cert. denied, 484
U S. 1075 (1988) (general rule is that claimof ineffective
assi stance of counsel should not be heard on direct appeal
where claimnot first raised in district court). Because

Rebeca did not raise the claimbelow we decline to hear the
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i ssue, but do so without inpairing her future rights.?'’
D. RI CARDO PORTI LLO BRI TO

After the jury returned a verdict of guilty against
Ri cardo, he noved for a post-verdict judgnent of acquittal.
The district court granted the notion, reasoning that
al t hough the evidence denonstrated Ricardo's know edge of
the conspiracy, it was insufficient to establish beyond a
reasonabl e doubt that he intended to join or participate in
the conspiracy. In the words of Judge Hudspeth, "It is
possible that Ricardo Portillo Brito participated in the
conspiracy, but it is equally possible that he was nerely a
know ng spectator. Considered as a whole, the evidence
fails to establish beyond a reasonabl e doubt that he was the
former rather than the latter."

The duty of a district court in ruling on a post-
verdict notion for acquittal is to determne, view ng the
evidence in the |ight nost favorable to the governnent,
whet her the evidence could be accepted by a jury as adequate
and sufficient to support the conclusion of the defendant's

guilt beyond a reasonable doubt. United States v. Varkonyi,

17 Rebeca additionally argues that the trial court should
have granted her a new trial based on the judgnent of acquittal
granted to her brother. This issue is not briefed at all and thus
has been abandoned. See United States v. Lindell, 881 F.2d 1313,
1325 (5th Gr. 1989), cert. denied, 110 S.Ct. 2621 (1990) (citing
F.R App. P. 28(a)(4)). Even were this issue not abandoned, we
would reject it for, after an exhaustive search of the record, we
are unable to find any indication that Rebeca ever filed a notion
for new trial
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611 F.2d 84, 85 (5th Gr.), cert. denied, 446 U S. 945
(1980). An appellate court reviews the trial court's
granting of a notion for acquittal de novo, applying the
sane standard as the court below. 1d. at 85-6. A court nmay
not sinply substitute its own views of justice for those of
the jury. Id. at 86. Finally, the jury al one can assess the
wei ght of the evidence and the credibility of the w tnesses.
United States v. Molinar-Apodaca, 889 F.2d 1417, 1423 (5th
Cir. 1989).

The sum of the evidence in this case is that Juan and
Fi | emon Sanchez were the principals of a conspiracy. They
lived in El Paso, Juan with his comon | aw w fe Rebeca. At
all tinmes, Ricardo lived in Austin. On Septenber 10, 1989,
Ri cardo went to EIl Paso to attend his nephew s first
bi rthday party, a party which was attended by roughly 30
people. 1In addition to famly nenbers and friends, several
persons later identified as co-conspirators in this case
attended the party. Ricardo was driven by his cousin (a
student not inplicated in any of the alleged w ongdoi ng
involved in this case) to the El Paso airport in the early
eveni ng and he departed for Austin. He appeared at work in
Austin on the norning of Septenber 12, 1989, a Monday.

In the latter part of Septenber 12, 1989, a phone call,
di scussed above, between Rebeca and Ricardo was intercepted
in which the two discussed the arrest of |van Flores and
conm serated over the sane.

The United States contends the evidence is sufficient
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to convict Ricardo. It points to a reference to the City of
Austin, along with references to other Texas cities, and
reasons "Austin" was a code word for Ricardo. It also
suggests that because Ricardo travelled to his nephew s
birthday party in El Paso, he can be viewed as having a
close famly relationship with his sister and thus the
conspiracy.'® Finally, the government refers us to
statenents nmade in the Rebeca/ Ri cardo phone conversation
Initially, we note that Ricardo readily admts to
know edge of the conspiracy. W have additionally discussed
agent May's agreenent with the characterization of the
Rebeca/ Ri cardo phone conversation. Mreover, all of agent
May's testinony regarding the allegedly incrimnating
aspects of the Rebecal/Ri cardo conversation were directed at
establ i shing the conversation as being in furtherance of the
conspiracy. The district court rejected this analysis when
it granted a judgnent of acquittal as to the illegal use of
t he tel ephone charges agai nst Rebeca and Ricardo. Thus, as
di scussed previously, the jury could have used the
conversation only as evidence of know edge of or
participation in the conspiracy. Again, however, agent
May's testinony regarding statenents in the conversation

concerned acts in the future. Specifically, agent My

18 This reasoning we find particularly disturbing. No
evi dence suggests that Ricardo shoul d have anything ot her than
a close relationship with his sister who, as far as the record
reflects, is his only sibling.
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interpreted statenents nmade by Rebeca as indicating that a
shi pnent of marijuana would be going to Ricardo in Austin.
Moreover, his interpretation of R cardo's | anentations was
that Ricardo would not be able to use the "system in the
future. As to the pinata party, testinony from governnment
agents reveal ed that there was no basis upon which the jury
coul d conclude that Ricardo participated in any conspiracy
related activities while present. Quite sinply, there was
no evi dence presented upon which a reasonable jury could
concl ude beyond a reasonabl e doubt that Ri cardo partici pated
in the conspiracy. Finally, we note the uncontroverted
evi dence that Ricardo has been enpl oyed as a supervisor of a
seal ant business in Austin for approximtely four years, has
an excellent work record, pays his bills regularly, and
lives a nodest life in a nodest hone. As to Ricardo, the
evi dence supports equally or nearly equally a theory of
guilt as a theory of innocence.?® See Cark, 755 F.2d at
396.

CONCLUSI ON

We have reviewed all of the contentions by the parties
who appear in the posture of appellants in this case and

deemthemto be without nerit. Therefore, finding no nerit

19 We observe, although our anal ysis does not turn upon,
the fact that Judge Hudspeth, the district court judge in this
case, has nmuch nore than his fair share of experience wth the
adj udi cation of crimnal drug conspiracies, sitting as he does in
El Paso in the Western District of Texas and on the border of
Mexi co.
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to the conplaints on appeal, the convictions of Filenon

Sot el o Sanchez, Jose Angel Naegele and Rebeca Portillo Brito
are in all respects AFFI RVED. Additionally, the post-
verdi ct judgnment of acquittal granted as to appellee Ricardo

Portillo Brito is in all respects AFFI RVED
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