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GARWOOD, Circuit Judge:
Plaintiff-appelant Donald Brandyburg (Brandyburg) applied for supplemental security income
(SS) disability benefitsunder Title XV of the Socia Security Act. Hisapplication was denied, and,
after he falled to attend a scheduled hearing before an administrative law judge (ALJ), the ALJ
dismissed his request for a hearing. Brandyburg filed this suit in district caurt challenging the
dismissa. Thedistrict court dismissed the complaint on the ground that the ALJs dismissal did not
constitutea"final decision” within the meaning of 42 U.S.C. § 405(g), and the court thereforelacked

subject matter jurisdiction. Brandyburg brings this appeal. We affirm.

Facts and Proceedings Below
On October 5, 1987, Brandyburg filed an application for SSI disability benefits under Title
XV of the Social Security Act, 42 U.S.C. 88 1381 et seq. This application was denied initially and
upon reconsideration. On May 16, 1988, he filed another claim for SSI disability benefits that was
denied by notice dated July 13, 1988. On October 10, 1988, he again filed aclaim for benefits. This
third clamwas denied initialy on December 8, 1988 and upon reconsideration on January 16, 1989.

On January 31, 1989, Brandyburg requested a hearing by an ALJ. On March 30, 1989, he



was notified that the hearing had been set for May 4, 1989. He promptly returned an
acknowledgement card indicating that he would attend the scheduled hearing. On May 1, 1989,
however, hewrote to the ALJinforming him that he would be unable to attend because hiswife was
having heart surgery onthe hearing date. Hewas notified that his hearing would be rescheduled, and
onJuly 17, 1989, hewas sent anoticeinforming himthat his hearing had been set for August 4, 1989.
Heagain promptly returned the acknowledgement card, thistimeindicating that he would not be able
to attend because of a previously scheduled medical examination. The hearing was rescheduled a
second time, and Brandyburg was advised by a notice dated September 7, 1989 that the new hearing
date was September 27, 1989. The three hearing notices sent to Brandyburg each contained (in
progressively larger type) the following warning: "If you do not appear at the scheduled hearing and
| find that you do not have good cause for not appearing, | may dismiss your request for hearing

without further notice."

On September 20, 1989, having not received Brandyburg's acknowledgement of the
September 7th notice, the Social Security Administration (SSA) sent him aletter reminding him of
the hearing and repeating the above warning. Brandyburg obtained the services of an attorney to
assist himin his disability claim on September 22, 1989. His attorney called the ALJs office that
afternoon to request a continuance, but was told that a continuance could not be granted because a
vocational expert had been hired for the hearingsthat day. Shewasalso informed, however, that the
ALJwould consider holding open the record to allow the presentation of post-hearing evidence, if
cause was shown. She followed her telephone call up with a letter on September 22, 1989 stating
that, because she had just been retained that day, she did not have adequate time to prepare
Brandyburg's case or to prepareto cross-examine the vocational expert. Shewrotetothe ALJagain
on September 25, 1989, reiterating her request and adding that she had a previously scheduled
arbitration hearing on the afternoon of September 27th. On September 27, 1989, neither Brandyburg
nor his attorney appeared at the hearing. The foregoing facts are undisputed. On November 11,
1989, the AL Jentered an order dismissing therequest for ahearing, finding that Brandyburg had been



fully advised of his right to counsel and had been given every opportunity to pursue it, but had
through his conduct waived it or caused it to be outweighed by the government's need to effectively
administer the hearingsprocess. The AL Ja so found that Brandyburg had been appropriately notified
of the hearing and of the fact that his request for hearing was subject to dismissal if he failed to
appear, and that Brandyburg had failed to appear at the hearing without good cause. Dismissa of
the request for hearing left in effect asthe final order of the Secretary of Health and Human Services
(the Secretary) the January 16, 1989 reconsideration denial of Brandyburg's third clam for benefits.

On November 21, 1989, Brandyburg filed arequest for review of the ALJsorder of dismissa
by the Appeals Council. The Appeals Council denied this request by a letter dated June 21, 1990.

On August 17, 1990, Brandyburg commenced this action in district court under 42 U.S.C.
8405(g), requesting review of the decision of the Secretary to dismisshisrequest for ahearing. The
Secretary filed amotion to dismissthe complaint, arguing that the court lacked jurisdiction because
Brandyburg had failed to exhaust his administrative remedies and there had been no "final decision”
of the Secretary within the meaning of section 405(g). The Secretary contended that thereisa"final
decision” only when the Appeals Council is asked to review the decision of an ALJ made after a
hearing. Because there was no hearing before an ALJin this case, the Secretary argued, there was
no decision subject to judicia review under section405(g). Thedistrict court granted the Secretary's
motion on January 18, 1991. Brandyburg brings this appeal (1) challenging the district court's
dismissal of his case as adenia of equal protection of the law; (2) contending that the dismissal of
his administrative hearing request was arbitrary and capricious; and (3) arguing that he was denied

hisright to legal representation in his proceedings before the SSA.

Discussion
|. The Administrative Appeals Process

A brief overview of the administrative mechanism for processing SSI clams is a necessary



predicate to our discussion of the legal question presented here. Thefirst step for aclamant whois
dissatisfied with the initiad determination of his entitlements is to make a written request for
reconsideration within sixty days after being notified of the original determination. 20 C.F.R. 88
416.1407, 416.1409(a). The SSA will provide reconsideration through either a case review, formal
or informal conference, or adisability hearing. 1d. 8 416.1413. If till dissatisfied, the claimant may
request ahearing beforean ALJ, id. 8 416.1407, wherethe clamant hastheright to appear in person,
submit new evidence, examine the evidence used in making the determination at issue, and present
and question witnesses, id. §416.1429. The ALJissuesawritten decision giving findings of fact and
the reasons for the decision. Id. 8 416.1453. Thisdecision is binding on al parties to the hearing
unless, inter alia, (1) a party requests a review of the decision by the Appeals Council within the
stated time period, and the Appeals Council reviews the case, or (2) a party requests review of the
decision by the Appeals Council within the stated time period, the Appeal s Council deniesthe request
for review, and the party seeksjudicia review by filing an action in district court. 1d. § 416.1455.

AnALJ"may" also dismissarequest for ahearing under certain circumstances, including the
failure, without good cause, of the claimant or his representative to appear at a hearing after they
have been notified that their failure to appear will subject them to dismissal without further notice.
ld. 8 416.1457(b)(1). Such adismissal is binding unless it is vacated by an ALJ or the Appeals
Council. 1d. 88 416.1459, 416.1460. The Appeals Council may deny or dismiss the request for
review, or it may grant the request and either issue a decision itself or remand the case to the ALJ.
ld. 8 416.1467. "The Appeals Council's decision, or the decision of the administrative law judge if
therequest for review isdenied, isbinding unlessyou or another party filean actionin Federal district
court, or the decision is revised." 1d. § 416.1481. Any determination during the administrative
process may be reopened (1) within 12 months, for any reason; (2) within two years, if good cause

isshown; or (3) a any time, if the determination was obtained by fraud. 1d. 88 416.1487—-.1488.

The provisions of the Social Security Act authorizing and limiting judicial review read as



follows:

"(g) Judicial review

Any individual, after any fina decision of the Secretary made after a hearing towhich
he was a party ... may obtain areview of such decision by acivil action commenced within
sixty days after the mailing to him of notice of such decision or within such further timeasthe
Secretary may allow.... As part of his answer the Secretary shall file a certified copy of the
transcript of the record including the evidence upon which the findings and the decision
complained of are based. The court shall have power to enter, upon the pleadings and
transcript of the record, a judgment affirming, modifying, or reversing the decision of the
Secretary, with or without remanding the causefor arehearing. Thefindingsof the Secretary
asto any fact, if supported by substantial evidence, shal be conclusive....

(h) Finality of Secretary's decision

The findings and decision of the Secretary after a hearing shall be binding upon all
individualswho were partiesto such hearing. No findingsof fact or decision of the Secretary
shall be reviewed by any person, tribunal, or governmental agency except as herein
provided. No action against the United States, the Secretary, or any officer or employee
thereof shall be brought under section 1331 or 1346 of Title 28 to recover on any claim

arising under this subchapter.” 42 U.S.C. § 405(g), (h) (emphasis added).

[1. "Final Decision" Under Section 405(g)

The Supreme Court has stated that section 405(g) "clearly limits judicia review to a

particular type of agency action, a"final decision of the Secretary made after ahearing.'" Califano
v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 986, 51 L.Ed.2d 192 (1977). Accordingly, the Court held that
a decision not to reopen a prior fina determination, since the decision could be made without a
hearing, wasnot reviewable by thefederal courtsunlessthe clamant challenged the Secretary'saction
on constitutional grounds. 1d. This Circuit has applied Sandersto hold that a denia of a clamant's
request for an extension of time to seek judicia review was not reviewable, McCall v. Bowen, 832
F.2d 862, 863 (5th Cir.1987), and likewise that a denid of an extension of time to seek Appeals

Council review of an ALJ decision was not reviewable, Harper v. Bowen, 813 F.2d 737, 743 (5th

Cir.), cert. denied, 484 U.S. 969, 108 S.Ct. 466, 98 L.Ed.2d 405 (1987).

This appeal presents the question, apparently one of first impression in this Circuit! of

To our knowledge, the only case in which a court of appeals has addressed this question is
Doev. Secretary of Health and Human Services, 744 F.2d 3 (1st Cir.1984) (per curiam), where



whether the sameresult applieswhen an ALJdismissesarequest for ahearing based onthe claimant's
fallureto appear. Althoughwearenot convinced, asthe Secretary argues, that Sanders, McCall, and
Harper are completely dispositive of the question, we agree that those cases provide the starting

point.

The SandersCourt wasdriven, at least in part, by arecognitionthat permittingjudicia review
of arequest for reopening a case would create a smple path for evading section 405(g)'s sixty-day
limitation on judicid review of the Secretary's decisons. Sanders, 97 S.Ct. at 986. The Court
decided that becausethedistrict court'sjurisdictionisinvoked only after aclaimant hascomplied with
all of the requirements of the administrative review process, including the sixty-day period for filing
a civil action at the conclusion of the process, decisions such as whether to reopen a case—thus
effectively waiving the sixty-day limitations period—are antecedent to the court's involvement and
are committed to the discretion of the Secretary. McCall, Harper, and other cases to which the
Secretary refers us extend this principle to the limitation periods prescribed by regulation for the
four-stage appeal's process for SSI claims and for old-age, survivors, or disability insurance claims.?
The regulations impose sixty-day limitation periods on each stage: on seeking reconsideration (20
C.F.R. § 416.1409(a)), on requesting a hearing before an ALJ (id. § 416.1433(b)), on requesting
Appeals Council review (id. § 416.1468(a)), and on bringing suit (id. § 416.1481).® Furthermore,
each limitation period may be extended if good causeisshown, seeid. §8 416.1409(b), 416.1433(c),

the First Circuit held that a dismissal for failure to appear is unreviewable. Among the district
courts, some have agreed with this conclusion, see, e.g., Bush v. Bowen, 690 F.Supp. 417, 418
(W.D.Pa.1988); Plagianosv. Schweiker, 571 F.Supp. 495, 497 (S.D.N.Y.1983); cf. Hinesv.
Bowen, 671 F.Supp. 10, 11 (D.N.J.1987) (finding a colorable constitutional claim that preserved
jurisdiction under Sanders, but apparently assuming that the dismissal would otherwise be
unreviewable), but others have not, see, e.g., Crumble v. Secretary of Health and Human Servs.,,
586 F.Supp. 57, 58-60 (E.D.N.Y.1984); Beckhamv. Schweiker, 557 F.Supp. 137, 13940
(S.D.Ohio 1982).

%0Old-age, survivors, or disability insurance claims are governed by 20 C.F.R. pt. 404, rather
than part 416, which applies to requests for SSI. Part 404 has the same four-stage appeals
process, however, and the counterparts to the provisions relevant here are essentialy identical.

3The counterpart provisionsin Part 404 are 20 C.F.R. 88 404.909(a), 404.933(b), 404.968(a),
404.981.



416.1468(b), 416.1482, with the standardsfor determining whether good cause exists set forthin 20
C.F.R. 8 416.1411. Courts have been virtualy unanimous in holding, as we did in McCall and
Harper, that these determinations of whether to extend for cause the limitation periods prescribed
by regulation are not "fina decisons' within the meaning of section 405(g) and are hence

unreviewable.*

The Secretary here urgesusto put adismissa by an ALJfor failure to appear at ascheduled
hearing onthe samefooting. Bearing in mind that "administrative exhaustion should be applied with
aregard for the particular administrative scheme at issue”" and that "final decision” is not defined in
the Social Security Act but "its meaning is left to the Secretary to flesh out by regulation,”
Weinberger v. Salfi, 422 U.S. 749, 95 S.Ct. 2457, 2467, 45 L .Ed.2d 522 (1975), weinitidly note that
theregulationsoffer less direct support for the step urged by the Secretary here than they did for our
holdingsin McCall and Harper. 20 C.F.R. 8§ 416.1403 lists anumber of agency actions that are not
initial determinations and thus are not subject to the administrative review process described above
or tojudicid review. Among those actionsis"[d]enying your request to extend the time period for
requesting review of adeterminationor adecision." 1d. § 416.1403(a)(8).> InHarper werelied upon
that provision, concluding that it brought the case within the Sanders principle that "where the

regulations prohibit it, thereis no judicial review." Harper, 813 F.2d at 743.

Thereisno comparable regul ation expressy reserving the challenged action here—dismissa

“Asto the time limit for seeking reconsideration, see Giacone v. Schweiker, 656 F.2d 1238,
124143 (7th Cir.1981). Asto thetime limit for seeking an ALJ hearing, see, e.g., Penner v.
Schweiker, 701 F.2d 256, 260 (3d Cir.1983); Wattersv. Harris, 656 F.2d 234, 238-39 (7th
Cir.1980); Whitev. Schweiker, 725 F.2d 91, 93-94 (10th Cir.1984). Asto the timelimit for
seeking Appeals Council review, see, e.g., Dietsch v. Schweiker, 700 F.2d 865, 867 (2d
Cir.1983); Adamsv. Heckler, 799 F.2d 131, 133 (4th Cir.1986); Smith v. Heckler, 761 F.2d
516, 518-19 (8th Cir.1985); Matlock v. Sullivan, 908 F.2d 492, 493 (9th Cir.1990). But see
Bloodsworth v. Heckler, 703 F.2d 1233, 1237 (11th Cir.1983). Asto thetime limit for filing suit,
see, e.g., Turner v. Bowen, 862 F.2d 708, 710 (8th Cir.1988) (per curiam); Peterson v. Califano,
631 F.2d 628, 629-31 (9th Cir.1980); Dozer v. Bowen, 891 F.2d 769, 771 (10th Cir.1989);
Sonev. Heckler, 778 F.2d 645, 648-49 (11th Cir.1985).

*The counterpart provision in Part 404 is 20 C.F.R. § 404.903(j).



of ahearing request by an AL Jfor failureto appear—to the Secretary'sdiscretion. Indeed, dismissals
by an ALJ are specifically made subject to review by the Appeals Council, 20 C.F.R. 88 416.1459,
416.1467, and in the normal case denials of review by the Appeals Council make the underlying
decision of the ALJfinal and subject to judicial review, id. § 416.1481.°

Nevertheless, we are persuaded that under Sanders the Secretary's constructi on of section
405(q) isthe correct one, and that the regul ations taken as awhole support that result. The Sanders
Court relied upon the literal wording of the statute, which limits reviewable agency action to "final
decision[s] of the Secretary made after a hearing," and upon the absence in the Social Security Act
of any guarantee of ahearing on apetition to reopen aprior fina decison. Sanders, 97 S.Ct. at 986.
The Court noted that the opportunity to reopen cases and any hearing convened pursuant to such a
request were afforded by the Secretary'sregulations, not the Social Security Act. 1d. We have stated
the holding of Sanders to be that "section 405(g) referred to decisions where a hearing was
mandatory, not discretionary." Harper, 813 F.2d at 741; seealso Wattersv. Harris, 656 F.2d 234,
239 n. 10 (7th Cir.1980).

It is clear that the Social Security Act does not mandate a hearing to consider the
appropriateness of dismissa prior to a hearing on the merits of an individua's disability
clam—indeed, such arequirement would essentially make dismissal pointless. However, thiscannot
end application of the Sanderstest here. Unlike arequest to reopen aprior final decision, where both
the relief sought by the claimant and the grant of a hearing were discretionary, here the clamant's
request isto have his hearing before the ALJ, and that right is conferred by statute. See 42 U.S.C.
§405(b)(1). Therefore we must aso inquire whether the practice of pre-hearing dismissals violates

thestatute. Section 405(b)(1) guaranteesany individual against whom an unfavorabl e determination

®By contrast, the proper response by the Appeals Council to an untimely request for review is
dismissal rather than denial, 20 C.F.R. § 416.1471; the dismissal of arequest for Appeals
Council review is "binding and not subject to further review," id. § 416.1472. See also Matlock
v. Qullivan, 908 F.2d 492, 494 (Sth Cir.1990) (distinguishing between dismissals and denias).



of disability has been made "reasonabl e notice and opportunity for ahearing.” (emphasisadded) The
SSA mugt, like any agency, adopt procedures for fairly accommodating each claimant's desire for
detailed review of hiscasewith al claimants and society'sinterest in an efficient system. Section 405
recognizes that necessity and gives the Secretary discretion to do so by guaranteeing a reasonable

opportunity for a hearing, rather than guaranteeing a hearing absol utely.

We are dso cognizant, though, of the danger that holding pre-hearing dismissals to be
unreviewable might create a situation in which an ALJ could insulate his own arbitrary denials of
hearings from scrutiny and thus undermine even the statutory right to a reasonable opportunity for
ahearing. Here we are not presented with such a case, however. For SSI claims (and for old-age,
survivors, and disability insurance clams under 20 C.F.R. pt. 404), the Secretary has explicitly
defined the range of the ALJs discretion in dismissing cases. The regulations provide that an ALJ
"may" dismiss a hearing request in certain specified circumstances. 20 C.F.R. § 416.1457. Before
the AL Jcan even make adetermination whether to dismissahearing request, one of alimited number
of situationslisted in section416.1457 must exist. Asnoted above, theseincludethefailure of aparty
or hisrepresentative to appear at ahearing after having been notified that their failureto do so would
subject them to dismissal without further notice. 1d. §416.1457(b)(1). And, in such aninstancethe
ALJ must also find (as he did here) there was not "good cause”" for the falure to appear. Id.
Dismissal isaso authorized if causeisfound because a previous determination on the same facts has
become final, barring the present claim under the doctrine of resjudicata, id. § 416.1457(c)(1), or
if the claimant has not gonethrough the required prior stepsinthereview process, namely the request
and receipt of areconsidered determination, id. 8 416.1457(c)(2), or if the claimant did not request
ahearing within sixty days of hisnotice of the previous determination, and no good cause was found
for extending the period, id. 8§ 416.1457(c)(3). Secti on 416.1457(b)(1) does not give rise to the
danger of a completely arbitrary dismissal that is beyond the power of the courts to correct.
Brandyburg, for instance, could have removed himsdf from the reach of section 416.1457(b)(1)

samply by appearing at his hearing. If the ALJ had proceeded to make a benefits determination



adverse to Brandyburg and he fdt that he was prejudiced by lack of time to prepare or lack of
assistance of counsel, he would have had standing to make these argumentsto the Appeals Council
and, if the Appeals Council disagreed, to afederal court. The authorization of dismissalsin section
416.1457(b)(1) is therefore not inconsistent with the statute's guarantee of an opportunity for a
hearing. And at least where, as here, the claimant does not alege any facts showing a violation of
the regulation's requirements (e.g., that the ALJ dismissed in a situation not authorized by the
regulations or that he failed to give the claimant the required notice’), but merely objectstothe ALJs
determination to dismiss the request for hearing, adistrict court's refusal to accept jurisdiction also

does not undermine the statutory guarantee.®

We now return to the provision of the regulationsindicating that upon denials of review by
the Appedals Council the underlying ALJ decision may be challenged by filing an action in district
court. 20 C.F.R. § 416.1481. Although our holding here requires us to read "if otherwise
reviewable" into this provision, that construction is warranted by Sanders and by prior decisions of
thisCircuit. Sanderswasexplicit in holding that section 405(g) only authorizesjudicial review when
there is a hearing, so we must read section 416.1481 in light of section 405(g) as construed in
Sanders. Moreover, we and other circuits have held that district courts lack jurisdiction to review
other types of dismissals under section 416.1457. For example, an ALJs dismissal of a clamant's
case on res judicata grounds (see 20 C.F.R. § 416.1457(c)(1)) is unreviewable absent a colorable
congtitutional clam. Hendley v. Califano, 601 F.2d 216 (5th Cir.1979) (per curiam); accord Matos

"See Howard v. Heckler, 661 F.Supp. 654, 656-57 (N.D.111.1986).

8Brandyburg does not claim, and nothing in the record suggests, either that he was not able
(for any reason) to appear at the hearing, or that he had not actually received adequate notice of it
(and that failure to appear could result in dismissal without further notice), or that hisfailureto
appear was other than knowing and voluntary. Thus, we do not address a situation where, for
example, a clamant does not appear because he suffered a heart attack on the way to the hearing
or was unaware of the hearing date (as when a properly sent notice was, due to no fault of the
claimant, never received). Indeed, Brandyburg does not claim that he had good cause for failing
to appear, as such, at the hearing; rather, his clam isthat it was arbitrary and capricious of the
ALJto have denied his request for a postponement and to have dismissed his request for a hearing
because he thereafter failed to appear.



v. Secretary of Health, Education and Welfare, 581 F.2d 282, 285-86 (1st Cir.1978); Sauffer v.
Califano, 693 F.2d 306, 307 (3d Cir.1982); Brownv. Harris, 669 F.2d 911, 912-13 (4th Cir.1981);
Holland v. Heckler, 764 F.2d 1560, 1561 (11th Cir.1985) (per curiam). Likewise, the casesholding
that denials of requests for extensions of time in which to request an ALJ hearing are unreviewable
aso hold, a fortiori, that the ALJs pre-hearing dismissal for untimeliness (see 20 C.F.R. §
416.1457(c)(3)) isunreviewable. See Penner v. Schwelker, 701 F.2d 256, 260 (3d Cir.1983); White
v. Schwelker, 725 F.2d 91, 93 (10th Cir.1984). Denids of review by the Appeals Council of these
decisions do not create federal jurisdiction, and it is sensible that the various forms of dismissal in
section 416.1457 betreated smilarly. Indeed, evenif the ALJmakes a determination on the merits,
and the Appeals Council grants review and decides that the request for hearing should have been
dismissed, either on resjudicata grounds or for lack of good cause for untimeliness of the hearing
request, federal courts lack jurisdiction to review the dismissal. Ellisv. Schweiker, 662 F.2d 419,
419-20 (5th Cir.1981) (resjudicata); White, 725 F.2d at 93-94 (failure to show good cause for
delay in requesting ALJ hearing). These cases show that it is the fact of dismissal on procedura
grounds at the administrative stage, not the form of the Appeals Council'sdecision, that deprivesthe

district court of jurisdiction under section 405(g).

For thesereasons, we concludethat the district court was correct initsholding that the ALJs
dismissal of Brandyburg's request was not a "fina decision" subject to judicia review under section
405(g). We therefore do not reach Brandyburg's contention that the ALJs dismissal was arbitrary

and capricious.

I11. Constitutional Claims

Having so concluded, we must affirm the district court's dismissal unless Brandyburg has
raised a colorable constitutional clam. See Califano v. Sanders, 430 U.S. 99, 97 S.Ct. 980, 986, 51
L.Ed.2d 192 (1977). Therecord makesit apparent that Brandyburg's clamis, and can at most be,

that the ALJs dismissal constituted an abuse of discretion under the facts rather than that there was



no arguable bass whatever for hisruling or that it was motivated by or based on any constitutionally
(or, indeed, otherwise legally) impermissible consideration. Brandyburg's claim that he was denied
theright to legal representation does not riseto the level of aconstitutional challenge. The Supreme
Court has never recognized a constitutional right to counsel at an SSA hearing. Clark v. Schwelker,
652 F.2d 399, 403 (5th Cir.1981). Brandyburg further argues that the district court's dismissa
denied his right of equal protection under the law because the court failled to examine the
administrative record to see if it contained substantial evidence to support the decisan of the
Secretary. See, eg., Davis v. Schwelker, 641 F.2d 283, 285 (5th Cir.1981). This argument,
however, merely restates Brandyburg's position that the district court should have taken jurisdiction
over hiscomplaint rather than dismissing it. In part |1 of thisopinion, we concluded that the district
court correctly construed section 405(g), whichinstructsdistrict courts not to review the Secretary's
actions absent a"final decision." We could not then find the district court's dismissal violative of the
egual protection clause without striking down section 405(g) itself, astep for which Brandyburg has

offered no supportive argument and which we decline to take.

Conclusion

Because wefind Brandyburg's contentionsto be unavailing, the judgment of the district court

AFFIRMED.



