UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 91-8206

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
BARBARA CHANEY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
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Bef ore BROAWN, GARWOOD, and EMLIO M GARZA, Circuit Judges.
EMLIOM GARZA, Crcuit Judge:

This case invol ves "sham | oans" all egedly made by Barbara
Chaney during the years 1983-1985 in her capacity as president
and chi ef executive officer of Wstern Bank in El Paso, Texas.
Specifically, Chaney allegedly nmade | oans to individuals with
"related interests" that were actually nmade for the benefit of
t hose individuals' businesses. Following trial, a jury found
Chaney guilty of conspiracy to nake false entries in Wstern Bank
books with the intent to deceive exam ners of the Texas
Departnent of Banking (TDB) and the Federal Deposit |nsurance
Corporation (FDIC), a violation of 18 U S.C. 88 371, 1005 (Count
One), and neking false entries in Western Bank records in

violation of 18 U.S.C. §8 1005 (Count Six). The district court



sentenced Chaney to concurrent five-year terns of inprisonnent
for each of these counts, suspended execution of the term of
i nprisonnment for Count One, and ordered Chaney jointly and
severally liable for restitution to the FDIC in the anount of
$1, 141, 285. 00. Chaney appeal s, asserting that: (i) the district
court erred in refusing her requested good faith instruction,
(ii) Count One of the indictnent is fundanentally defective
because it fails to allege an object of the conspiracy charged,
(ii1) there is insufficient evidence of a conspiracy to conmt an
of fense, and (iv) restitution is inproper because the |oss
suffered was not the result of the offenses of conviction.
Finding no error, we affirm
I

The indictnent alleges that Chaney conspired with
busi nessnmen Richard T. Cassidy, Chris Cunm ngs, Law ence Bower,
and George Wall ace to disguise both the purpose and rel at edness
of | oans she made to these individual s--1oans that violated both
the legal lending limt established by the TDB and the policy
instituted by Western Bank to conply with the TDB's regul ations.?

. At the tine the alleged conspiracy took place, the TDB
exam ned banks jointly with the FDI C and the Federal Reserve Bank
and, by regulation, inposed a legal lending limt on state-
chartered banks based upon the banks' capital structure and
certified capital surplus. See Tex. Rev. Qv. STAT. ANN. arts. 342-
114, 342-202, 342-203, 342-204, 342-208 (West Supp. 1992)

(exam nation function is currently responsibility of Banking
Comm ssi oner who appoi nts bank exam ners and assi stant bank
examners to carry it out). Dennis Lebo, a bank exam ner and
former departnental exam ner for the TDB, testified at trial that
a major part of the exam nation procedure is to review the banks
| oan portfolios. See Record on Appeal, vol. 3, at 71, United
States v. Chaney, No. 91-8206 (5th Gr. filed July 31, 1991)
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This Western Bank |l ending policy--a witten 26-page | ending
policy that explicitly warned agai nst concentration of credit to

related interests?-was instituted in 1983 after bank exam ners

["Record on Appeal"]. According to Lebo, if exam ners determ ne
that a loan is unsatisfactory (for exanple, in instances where
the legal lending limt is exceeded), they assign it an

unsati sfactory loan classification and include it in their

exam nation report. All loans classified unsatisfactory during a
bank exam nation are checked again during the next exam nation.
Id. at 81.

2 The policy stated, in part:

A concentration is defined as any group of rel ated
credits, either by individual borrower or specific
i ndustry, that equals or exceeds 25% of the bank's
gross capital funds. Managenent is aware of the
i nherent risks involved in lending large suns to a
group of related borrowers or to a single industry.

Al'l loan request [sic] should detail related
credits of individual borrowers. This detail should
include all direct, indirect and rel ated debt of the
borrower, all overdrafts, unfunded commtnents or |ines
of credit, and letters of credit. Each such
concentration will be considered individually at the
time of any new | oan request. GCenerally speaking a
concentration to any one individual borrower or group
of borrower [sic] is discouraged, and will require
prior approval of the president.

Governnent Exhibit 79, at Part XI X (entitled "Concentrations of
Credit"), in Record on Appeal. The policy also:
(1) established lending limts and a nethod for making
rel evant cal cul ati ons;
(2) stated that |loan officers were responsible for
protecting depositors' funds and stockhol ders' equity;
(3) required witten | oan authorization by officers for
all | oans;
(4) required on-site inspections for all conmerci al
busi ness | oans of $50, 000 or nore and reconmended such
i nspections for all commercial business |oans;
(5) required loan officers to "determ ne that the
borrower is basically honest and is a credit-worthy
i ndi vi dual "; and
(6) required |l oan officers to:

(i) understand the specific purpose of the

| oan;

(i1) understand the source and plan of

repaynment with enphasis on the cash fl ow of

the conpany and its ability to repay;
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fromthe TDB adversely classified $847,000 of Western Bank's
assets and urged the bank's nmanagenent to "expedite its
formul ati on and i npl enentation of witten |oan policy guidelines
as the substantial increase in severity of | oan classification
presents cause for concern."?
A

During 1983-1985, Chaney authorized nunerous |oans in the
nanmes of Bower, Cassidy, Cumm ngs, Wallace, CCG | nvestnent
("CCG'), COR, Incorporated ("COR'), and ResortAnerica
Corporation ("RAC'). The record establishes that the interests
of these individuals and entities clearly overl apped: (i)
Cumm ngs and Wal |l ace were in business together in CCG RAC, COR,

and other entities;* (ii) Bower was associated with Cumm ngs and

(ii1) evaluate back-up sources of repaynent;

and

(iv) find that the purpose, plan of

repaynent, and collateral were acceptabl e,

reasonabl e, practical, and acconplishable

Wi thin the normal framework in which the

borrower operated, and docunent any

undesi rabl e features.
ld. at Parts XIV-XV (entitled "Basic Credit Policies" and "Loan
Revi ew') .

3 Record on Appeal, vol. 4, at 182-84. These exam ners
al so reported that "[c]ontinued close credit supervision is
warranted to prevent further deterioration in the bank's expanded
| oan portfolio. . . ." 1d. The exam ners concluded that "[t] he
bank's vol atil e dependency ratio of 10.23% continues to conpare
unfavorably with peer group norns" and that "[c]urrent
exam nation's classifications substantially reduce an al ready
mar gi nal reserve account and it is recommended that current
year's provisions be sufficient to maintain the reserve at or
near peer group levels. . . ." Id. An auditor discovered nmany of
t hese sane probl ens.

4 Record on Appeal, vol. 3, at 281 (Bower Testi nony):
Q Who are you in business wth?
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Wal | ace from 1983-85 as a real estate broker, and, as of 1985,
described hinself as a "partner"” with Cunmm ngs and Wl lace in
CCG, RAC, and other entities;® (iii) Cumm ngs, Wallace, and Bower

of ten borrowed noney under their own nanmes for the benefit of

A My two partners are Chris A Cumm ngs and
Ceorge B. Wl l ace.

Q How | ong have you been in business with Chris
Cumm ngs and George Wal | ace?

A Since 1983 as a broker with them and then
becane a partner in their entities in January and Apri
of 1985.

Q What entities are we tal king about?

A CCG ResortAnerica and then subsequent to
that, other entities that were created.

5 |d. The three bought, subdivided, and sold real estate
together. Id. at 283 (Bower testinony):

Q Now what ki nds of things would your
organi zati on, you, Chris Cumm ngs and CGeorge Wl l ace
get involved in?

A We woul d | ook at the progranmmata of real
estate activities in this area, Ruidosa, New Mexico,
and then later, into Houston, Texas. Primarily, we
were active here. W would | ook at |and deals. W
woul d buy land, subdivide it, break it up and sell it
in small parcels on a note and Deed of Trust. W would
buy buil di ngs, get the buildings turned around and
i ncrease occupancy and increase the incone of it and
then sell it.
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t heir busi nesses, and Chaney was aware that they did so;® and
(iv) Cassidy was a shareholder in RAC until 1982.°

In Cctober 1983, Chaney and Bower negotiated the first of
t hese | oans--a $125,000 |loan to CCG  Chaney knew t hat CCG was a
part nership owned by Wallace and Cunmings.® In June 1984, Chaney
and Bower negotiated another loan for CCG in the anmount of
$50, 000. The follow ng nonth, Bower negotiated a third | oan,
this one for $200, 000, which paid off the existing $125,000 and

6 Record on Appeal, vol. 3, at 307-08 (Bower testinony):
A When we di scussed the restructuring, [Chaney]
said [she'd] |ike to put all of these notes into
i ndi vi dual nanes.
* * %
A We often borrowed noney in our own nane for

the benefit of the corporations. That was not unusual.

Q And Bar bara Chaney knew t hat?

* * %
A Yes.
ld. at 296 (Bower testinony):

Q And did you have discussions to that effect
w th Barbara Chaney, did she know that you and Chris
Cumm ngs and George WAl |l ace were related borrow ng

entities?
A | believe she did.

! Record on Appeal, vol. 3, at 282 (Bower testinony):
Q Ckay. Wiat about R chard Cassidy?
A M. Cassidy was a sharehol der and owner

partner in ResortAnmerica before | canme on and | believe
in 1982[.] [Alfter the hotel El Paso Del Norte was
sold, he wanted to becone |ess active and he sold his
stock back to ResortAnerica.
8 This fact was nentioned during the | oan negoti ati ons.
See Record on Appeal, vol. 3, at 286 (Bower Testinony):
And in the course of your conversations

wi th Barbara Chaney, did it cone up that CCG

| nvest nent was an organi zation, a partnership

t hat was owned by CGeorge Wallace and Chris

Cumm ngs?

A |"msure it did.
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$50, 000 notes and enhanced CCG s debt by $25,000. Although this
$200, 000 | oan was nmade in CCG s nane, according to Bower, the
funds fromthe |oan went to RAC and CCG "because the assets that
the two entities owned were intermngled. "?®

The upgrade of |oans continued, and the overall anount of
liability grew. Western Bank nmade three loans to the related
borrowi ng entities on Decenber 28, 1984: (i) a $550, 000 | oan was
made to RAC, (ii) COR received a $600, 000 | oan, authorized by
Chaney, which was used to pay off a $600,000 | oan in CCG s nane;
and (iii) Wallace negotiated a $600, 000 | oan for working capital
for a condom ni um project in Ruidoso, Mexico (the Tierra
Condom ni unm) involving Cunm ngs, Wallace, and Bower. All three
notes were due on March 29, 1985. On that day, Bower nade it
clear that the borrowers were not ready to pay the outstanding
principal, and the three | oans were renewed until June 27, 1985.

B

During the spring of 1985, a bank exam nati on appeared
immnent. Although the legal lending limt for related borrowers
at Western Bank was $665, 000, the three related | oans and
interest owed to Western Bank by Cumm ngs, Wall ace, and Bower - -
all of which were due to expire on June 27, 1985--totalled

$1, 750, 000- 2, 000, 000. When Bower approached Chaney about

o Record on Appeal, vol. 3, at 294. For exanple, CCG and
RAC used the sane |and as coll ateral.

10 Western Bank's legal lending linmt was $646, 500-
$665, 000 t hrough 1985. Chaney's lending limt under the bank's
policy was $600, 000 from August 31, 1984 until Decenber 17, 1985,
and then becane the legal lending [imt of the bank.
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renewing the loans at their expiration in June 1985, Chaney
agreed but decided that the | oans had to be "restructured"--that
is, Chaney wanted the | oans to be under the nanes of individuals.
Bower agreed to restructure and assuned one of the | oans;

Cumm ngs took another, and Wall ace was already on the third.
According to Bower's testinony, Chaney said Cumm ngs woul d not be
accept abl e and suggested that Cassidy's nane be used on the
renewal of the $550,000 RAC note. Wen Bower approached Cassi dy,
he agreed to allow his nane to be used and did not ask for any of
t he | oan proceeds. ! This | oan was renewed, RAC s nane was
replaced with Cassidy's, and the | oan anount was increased from

$550, 000 to $645, 000. 12 Chaney al so renewed the $600, 000 COR

1 Bower also testified that he, not Cassidy, handled al
of these | oan negotiations and that, fromtheir conversation
about restructuring the | oan, Chaney woul d have known that the
$645, 000 in | oan proceeds woul d be used for the benefit of RAC
Record on Appeal, vol. 3, at 312:

Q Did, was it very very clear that the noney

that was funding that six hundred and forty-five

t housand dollar | oan was for the benefit of

Resort Aneri ca?

A In ny view it was, yes.

Q Did you di scuss the purpose of that loan with
Bar bar a Chaney?

A | believe that the conversation was that it

was, in restructuring at the previ ous working and

capital loan, that was the purpose of it.
The bank's internal | oan docunents ("spread sheets") were bl ank
in the spaces where rel ated Western Bank debt and col | ateral
pl edged as support for related | oans should have been |isted, and
where Cassi dy shoul d have indicated that he was borrow ng for
anot her person or entity.

12 When the | oan check was issued to Cassidy on July 31,
1985, "For deposit only, 191-141-9, ResortAnerica Corporation”
was typed on the back of it. Cassidy endorsed the check and
deposited it into the Texas Commerce Bank account of RAC
$565, 453. 47 ($550,000 plus interest) of the loan went to pay off
t he $550, 000 RAC | oan at Western Bank. Bower, not Cassidy, nade
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| oan, changing the borrower to Bower and extending the | oan
amount to $650, 000, as well as the Wallace | oan, which was
i ncreased from $600, 000 to $648, 000. **

I n Novenber 1985, Chaney aut horized anot her $440,000 |loan to
Bower. This |oan was made when Bower told Chaney that he had a
$187, 000 | oan due at anot her bank which he was unabl e to repay.
Chaney chose to | oan Bower $440,000 so that he could use $224, 000

i nterest paynents on this |oan--paynents that were nmade from
RAC s account and, when that account was insufficient, fromthe
CCG account .

13 Al t hough the $650, 000 actually went to RAC, the spread
sheets for this loan indicated that its purpose was "invest nent
inreal estate.” As on the Cassidy |loan, the "rel ated debt"
section of the spread sheets was |eft blank.

14 Just as the loans shifted hands, so did the underlying
collateral. As collateral for the $645, 000 | oan, Cassidy had
pl edged a 640-acre section of land in El Paso referred to as "the
public school lands" to Western Bank--land transferred to Cassidy
when he agreed to allow his nane to be used for the |oan.
Cassi dy then conveyed anot her section of this "public school™
land to Bower for $10 by warranty deed, and Bower pl edged his
new y-acqui red share of the sane |l and as collateral for the
$650, 000 | oan nmade in his nanme. Although Chaney was aware that
Western Bank's | ending policy required her to conduct an on-site
i nspection of all collateral securing |oans of $50,000 and nore,
Chaney did not conduct such a personal inspection of the
property; instead, she sent her assistant to fly over the land in
a helicopter. Although Cassidy's financial statenment submtted
for the $645,000 loan listed this 640 acres as worth $1, 279, 360
and Bower submitted an appraisal valuing the |and at $1, 999 per
acre, a governnent appraiser--finding the land to have serious
wat er shortage problens and no evi dence of residential
devel opnent--valued this |and at just $195-$315 per acre.
Mor eover, when Chaney permtted this loan to be increased to
$645, 000 and al |l owed the borrower's nane to be changed to
Cassidy, she also allowed this land to replace a second nortgage
in the Tierra Condom nium-property valued at $1, 200, 000-
$1, 600, 000- - whi ch had secured the | oan.

-0-



of the loan for a down paynent on other real estate.?®
Nevert hel ess, the | oan presentation, initialed by Chaney, states
that the loan's purpose was to "payoff Mntwood National Bank"
there is no indication in the |loan presentation or in the spread
sheets that the | oan woul d be used for investnent in other real
estate. Wen this |loan was renewed in 1986, the bank's work
sheet and Bower's renewal request stated that the original
pur pose of the | oan had been investnent in real estate, and the
"related debt" section of the spread sheet was bl ank.
C

West ern Bank was exam ned by the TDB and the FDIC in June
1986, and the Chaney-Bower negotiated | oans caught the exam ners
attention.® |n Septenber 1990, Chaney, Cummi ngs, Bower, and
Wal | ace were indicted for m sapplication of Western Bank funds

and naking fal se entries in the bank's books.!” Cunm ngs, Bower,

15 Record on Appeal, vol. 4, at 213 (Chaney testinony):

Q Two hundred and twenty-four thousand doll ars
was a figure that you chose?
A It was a figure that | chose.
Q Why ?
* * %
A Because as | understand the transaction, M.

Bower was involved in sone real estate transactions
wher eby the noney was going to go to a gentlenfaln
name[ d] Newel | Hayes who has been identified.

16 Because of a manpower shortage at the Texas Depart nent
of Banking, there was no on-site exam nation of western Bank by
bank exam ners from April 1984 until June 1986

17 Specifically, the indictment charged:

Count One. Conspired to wilfully m sapply nonies,
funds, and credits entrusted to the care of Western
Bank in violation of 18 U S.C. § 371, conspired to nake
false entries in the books of Western Bank with the
intent to deceive the exam ners of the Texas Depart nent
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of Banking and the Federal Deposit |nsurance
Corporation ("FDIC'), in violation of 18 U S.C. § 1005,
such conspiracy being a violation of 18 U S.C. § 371
Count Two. Aided and abetted by Richard Cassidy (a
named, unindicted co-conspirator), know ngly nmade or
caused to be nade a false entry in a book, report or
statenment of Western Bank in connection with a nom nee
[ oan in the amount of $645, 000 made in Cassidy's nane,
in violation of 18 U.S.C. 88 2, 1005;

Count Three. Aided and abetted by Cassidy, m sapplied
nmoni es, funds, and credits entrusted to the care of
Western Bank in violation of 18 U S.C. 88 2, 656 by
fundi ng a $645, 000 nomi nee | oan in Cassidy's nanme when
she knew that the true borrower and recipient of

$565, 453. 46 of the | oan was ResortAmerica Corporation,
and when she knew that to extend credit to

Resort Aneri ca Corporation woul d exceed and viol ate
Western Bank's legal lending imt,;

Count Four. Aided and abetted by Lawence Bower (a co-
def endant who plead guilty), nmade a false entry in a
book, report, and statenent of Western Bank in
connection with a nom nee |oan in the anmount of

$440, 000 to Bower, when she made the records of the
bank reflect that Bower was the borrower, although she
knew that the true borrower and recipient of the
proceeds were Chris A Cunm ngs and ResortAneri can
Corporation--a violation of 18 U.S.C. 88 2, 1005;

Count Five. Aided and abetted by Bower, m sapplied and
caused to be m sapplied nonies, funds, and credits
entrusted to the care of Western Bank, in violation of
18 U.S.C. 88 2, 656, by funding a nom nee |loan in the
amount of $440,000 in the name of Bower, when she knew
that the proceeds of the | oan would go to benefit,
anong ot hers, ResortAnerica Corporation, and she knew
that to extend credit on that date to ResortAnmerica

Cor poration woul d exceed and vi ol ate Western Bank's
legal lending limt; and

Count Six. Made and caused to be nade a false entry in
a book, report, and statenent of Western Bank, with the
intent to injure and defraud Western Bank and to
decei ve the exam ners and agents of the FDI C and the
Texas Departnment of Banking; falsely stated in an
Oficer's Questionnaire that since the |ast bank

exam nation she had made no extensions of credit for

t he accommodati on of others than those whose nane
appeared on the bank's records or on credit instrunents
in connection with such extensions, when she in fact
knew t hat she had extended credit for the accommodati on
of Cumm ngs and Resort Anerica Corporation, and the
nanmes Cumm ngs and Resort Anerica Corporation did not
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and Wal | ace were al so charged with offenses related to the

subm ssion of false financial statenments to Western Bank in
violation of 18 U.S.C. § 1014. Chaney's co-defendants pled
guilty to submtting false financial statenents, and Chaney went
to trial.

The district court granted Chaney's pre-verdict notion for
judgnent of acquittal as to the conspiracy to m sapply funds
count (part of Count One) and the substantive m sapplication of
funds counts (Counts Three and Five). However, the jury found
Chaney guilty as to the false entry conspiracy charge (a portion
of Count One) and as to the substantive false entry charge
concerning a Western Bank Officer's Questionnaire (Count Six),?!®
but acquitted her on the remaining counts (Counts Two and
Four).?!® Chaney noved for judgnent of acquittal notw thstanding
the verdict as to Count One, and that notion was denied. Chaney

appeal s.

appear on the bank's records or on credit instrunents
in connection with such extensions--all in violation of
18 U.S.C. § 1005.

18 During the 1986 Western Bank exam nation, Chaney was
asked to respond to an O ficer's Questionnaire, question five of
whi ch required Chaney to "[l]ist all extensions of credit mde
since the | ast exam nation for the accommodati on of others than
t hose whose nanes appear on the bank's records or on credit
instrunments in connection with such extensions." Chaney's
response was "MNone."

19 See supra note 17 (summarizing the indictnent). The
district court granted Chaney's Rule 29(a) notion for judgnent of
acquittals on the charges of conspiracy to m sapply funds (part
of Count One) and on all substantive m sapplication of funds
counts (Counts Three and Five), but denied this notion as to the
remai ni ng counts.
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|1

Chaney raises the foll ow ng contentions:

(a) the district court erred in refusing her requested

instruction that good faith belief in the truth of her

statenents is a conplete defense to the charge of

making a false entry in Wstern Bank's books;

(b) Count One of the indictnment is fundanentally

defective because it fails to allege an object of the

conspi racy charged,

(c) the district court erred in refusing to grant

Chaney's notions for judgnent of acquittal as to Count

One on the grounds that there is insufficient evidence

of a conspiracy to commt an offense; and

(d) the district court erred in inposing restitution

because the | oss suffered was not the result of the

of fenses of conviction.

A

Chaney contends that her conviction on Count Six--the
substantive fal se entry charge concerning her response to a
question on the Oficer's Questionnaire--should be reversed
because the district court refused to give her proposed good

faith instruction.? W disagree.

20 Chaney requested the follow ng instruction:

The good faith of the defendant Barbara Chaney is
a conplete defense to the charges in all counts of the
i ndi ct ment because good faith on the part of the
defendant is sinply inconsistent wwth a finding of
know ngly and willfully making fal se statenents as
all eged in the indictnent.

A person who acts on a belief or an opinion
honestly held is not punishable under this statute
nmerely because the belief or opinion turns out to be
i naccurate, incorrect, or wong. An honest mstake in
judgnent or an error in managenent does not rise to the
| evel of know edge and wi | ful ness required by the
statute.

This law is intended to subject to crimna
puni shnment only those people who know ngly and
willfully attenpt to deceive. Wile the term good
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We afford the district court substantial latitude in
formulating its instructions, and we review a district court's
refusal to include a defendant's proposed jury instruction for
abuse of discretion. See United States v. Sellers, 926 F.2d 410,
414 (5th Gr. 1991); United States v. Rochester, 898 F.2d 971
978 (5th Gr. 1990). In applying this abuse-of-discretion
standard, we read the district court's instruction as a whole to
determ ne whether that instruction fairly and accurately reflects
the I aw and covers the issues presented in the case. See United
States v. Daniel, 957 F.2d 162, 169-70 (5th Cr. 1991) (view ng
jury instruction as a whole and holding that |ack of good faith
instruction and inclusion of instruction on deliberate ignorance
does not constitute reversible error); United States v. Hagmann,
950 F.2d 175, 180 (5th Cr. 1992) ("Wen a charge is challenged

on appeal, we evaluate it inits entirety, |ooking to see whether

faith has no precise definition, it neans, anong ot her
things, a belief or opinion honestly held, an absence
of malice or ill will, and an intention to conply with
known | egal duties.

I n determ ni ng whether or not the governnent has
proven that the defendant acted in good faith or acted
knowi ngly and willfully in making fal se statenents, the
jury nust consider all of the evidence in the case
bearing on the defendant's state of m nd.

The burden of proving good faith does not rest
wi th the defendant because the defendant does not have
an obligation to prove anything in this case. It is
t he governnent's burden to prove to you, beyond a
reasonabl e doubt, that the defendant Barbara Chaney
acted know ngly and willfully to nmake fal se statenents.

If the evidence in the case |leaves the jury with a
reasonabl e doubt as to whether the defendant Barbara
Chaney acted in good faith, the jury nust acquit the
def endant .

Record on Appeal, vol. 1, at 47-49.
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the charge as a whole was correct."). Specifically, where the
contention is that the district court has refused to give an
instruction, we determ ne whether the requested instruction: (1)
is a correct statenent of the law, (2) was substantially given in
the charge as a whole; and (3) concerns an inportant point in the
trial, the omssion of which seriously inpaired the defendant's
ability to present a given defense effectively. See United
States v. Marcello, 876 F.2d 1147, 1151 (5th Gr. 1989); United
States v. Rubio, 834 F.2d 442, 447 (5th Cr. 1987), quoting
United States v. Gissom 645 F.2d 461, 464 (5th Cr. 1981).

For section 1005 purposes, specific intent is the "intent to
injure or defraud a bank, . . . or any individual person, or to
deceive any officer of such bank, or the Conptroller of the
Currency, or the Federal Deposit Insurance Corporation, or any
agent or exam ner appointed to examne the affairs of such bank

" 18 U.S.C. 8 1005; United States v. MCright, 821 F.2d
226, 233 (5th Cr. 1987), cert. denied, 484 U. S. 1005 108 S. C
697 (1988); United States v. Adanson, 700 F.2d 953, 965 (5th
Cr.) (en banc), cert. denied, 464 U S. 833 (1983). The district
court instructed the jury that it was required to find beyond a
reasonabl e doubt that Chaney "nmade such [false] entry wilfully
with know edge of its falsity," and that she did so "wth the
intent of defrauding or deceiving the person naned in the

indictment."?t The district court also instructed the jury that:

21 Record on Appeal, vol. 5, at 62 (enphasis added).
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[a] person acts with intent or intentionally with
respect to an act or a result of her conduct if it is
her consci ous objective or desire to engage in the act
or to cause the result.

* * %
The word knowi ngly as that term has been used fromtine
to time in these instructions neans that the act was
done voluntarily and intentionally, not because of
m st ake or [accident]. The purpose of adding the word
knowi ngly as that term has been used fromtine to tine

isto [e]nsure that no one will be convicted for an act
done because of a m stake or accident or other innocent
reason . . . . Evidence that Barbara Chaney acted or

failed to act because of being m sinfornmed of or not

know ng applicable Federal regulations is a factor you

may consider in determ ning whet her she acted or failed

to act wwth a requisite crimnal intent required for

conviction. 22

Al t hough this instruction is not the one proposed by Chaney,
it is, in essence, a good faith instruction. Mreover, Chaney
had an opportunity to argue good faith to the jury, and she
substantiated this assertion by testifying that, based on her
under st andi ng and know edge of the |oans at the bank and the
applicable regulations, it was her good faith belief that she

answered the Oficer's Questionnaire correctly.? See Rochester,

22 Record on Appeal, vol. 5, at 64, 65-66.

23 Chaney's counsel strenuously argued to the jury that
Chaney acted in good faith:

We may agree or disagree to the answer that was put

down on question five about the accommodati on of ot her

parties, none, when those other parties had no | oans at

the bank . . . . Well, nmaybe that was the right answer
and maybe it was the wong answer, we nay agree or
di sagree on that . . . . She may have done it

differently today than she did then, but agreeing or
di sagreeing, that we woul d have done things differently
at different tines, is not a crine. Ms. Chaney didn't
intend to defraud her bank. She didn't intent to
decei ve anyone. She acted in a way that she thought
was proper.

* * %

If Ms. Chaney nade an entry or answered a question
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898 F.2d at 978 ("[F]ailure to instruct on good faith is not
fatal when the jury is given a detailed instruction on specific
intent and the defendant has the opportunity to argue good faith
to the jury."). Accordingly, we find that (1) the instruction
given by the district court is a correct statenent of the |aw,
(2) a good faith instruction was substantially given in the
charge as a whole, and, (3) although the specific intent el enent
of section 1005 of Title 18 concerns an inportant point in
Chaney's trial, the om ssion of which would have seriously

i npai red Chaney's ability to present an effective good faith
defense, we find that this point was dealt with adequately during
Chaney's trial and in the district court's instructions. See
Rubi o, 834 F.2d at 450 (holding instruction sufficient where

def ense counsel "had a charge on which to hand his nens rea

argunents[,]" his "legal theory was covered in the charge, and

differently than you or I mght do today, that doesn't
mean nor should it that her actions were crimnal. She
made a m stake in judgnent so be it, but we don't
convi ct people for nmaki ng m st akes.
Record on Appeal, vol. 5, at 28-29, 31. This assertion was
substanti ated by Chaney's testinony:
Q And if you could read that question to us?
A "List all extensions of credit nmade since the
| ast exam nation for the acconmopdati on of others than
t hose whose nane[s] appear on the bank's record or on
credit instrunments in connection with such
extension[s]."
Ckay, and what was your answer to that?
None.
And why did you answer that?
Because there were none.
Ckay. So you felt that that is a true and
correct answer?
A That's right.
Record on Appeal, vol. 4, at 164.

Q>0 >0
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his ability to present a defense was not inpaired").?

Therefore, we find that the district court's refusal to give the
good faith instruction proposed by Chaney does not constitute
reversible error.?® See Rochester, 898 F.2d at 978, citing
United States v. Hunt, 794 F.2d 1095 (5th Cr. 1986) (holding
that failure to instruct on good faith is not fatal when jury is
given detailed instruction on specific intent and defendant has

opportunity to argue good faith to jury); see also United States

24 In Rubio, as in the case before us, defense counsel
proposed an intent instruction which was the district court
refused to give, choosing instead to charge the jury with its own
variation of this instruction. In upholding the district court's
instruction, this court stated:

We do not face a situation where no instruction

was gi ven whatsoever. The judge gave Rubi 0's requested

instruction on the definition of the term"know ngly."

The judge sinply refused an instruction which

reenphasi zed the governnent's burden of proving nens

rea as an element of the offense. Moreover, counsel

argued this theory extensively to the jury.

Id. at 449-50.

25 Chaney also raises a related but subtler contention--
that the | anguage "a belief or opinion honestly held" and
"defendant's state of mnd" is significant in that it reflects a
nor e expansi ve approach to the good faith defense recently
recogni zed by the Suprenme Court in Cheek v. United States,
Uus _, 111 S. C. 604 (1991) (defendant charged with willful
failure to file tax return is entitled to instructions that
informjury that good faith belief that one need not file tax
return need not be objectively reasonable to be valid defense).
We find Cheek inapplicable because its statutory interpretation
of "willfulness"” is "an exception to the traditional rule and is
a statutory elenent of special treatnent of crimnal tax
offenses.” United States v. Arditti, 955 F.2d 331, 340 (5th Cr
1992); see United States v. Dockray, 943 F.2d 152, 156 (1st Cr
1991) (Hol ding that Cheek is unique to tax evasion cases since
the willfulness requirenent in tax evasion cases "is not
synonynous with the intent to defraud requirenent in the mail and
wre fraud statutes."); United States v. Dashney, 937 F.2d 532,
539 (10th Cir.) (refusing to extend the Cheek statutory
interpretation of "wilfulness" to other crimnal statutes), cert.
denied, = US _ , 112 S. C. 402 (1991).
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v. Chenault, 844 F.2d 1124, 1130 (5th Cr. 1988) (holding that
omtting good faith instruction is not reversible error where
jury is not prevented fromconsidering that defense).

B

Chaney chal | enges Count One of her indictnment, contending
that it is fundanentally defective because it fails to allege an
obj ect of the conspiracy charged. W disagree.

Whet her an indictnment sufficiently alleges the el enents of
an offense is a question of |aw which we review do novo. See
United States v. Shelton, 937 F.2d 140, 142 (5th Gr. 1991)
(citation omtted); United States v. Contris, 592 F.2d 893, 896
(5th Gr. 1979). A though an indictnment nust be a "plain
concise and definite witten statenent of the essential facts
constituting the offense charged" to satisfy Rule 7(c) of the
Federal Rules of Crimnal Procedure, this court has held that:

an indictnent is sufficient if it [1] contains the

el ements of the offense charged and [2] fairly inforns

a defendant of the charge against hinf,] and [3]

enables himto plead acquittal or conviction in bar of

future prosecutions for the sane offense.

United States v. Hagmann, 950 F.2d 175, 183 (5th GCr. 1991),
quoting United States v. Stanley, 765 F.2d 1224, 1239 (5th GCr.
1985). Practical, not technical, considerations govern the
validity of an indictnent,? and the test of the validity of an

indictnent is "not whether the indictnent could have been franed

in a nore satisfactory manner, but whether it conforns to mnim

26 See United States v. Maggitt, 784 F.2d 590, 598 (5th
Cir. 1986) (citation omtted).
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constitutional standards." United States v. Wbb, 747 F.2d 278,
284 (5th Gr. 1984) (citation omtted), cert. denied, 469 U S.
1226, 105 S. C. 1222 (1985); see also United States v. De La
Rosa, 911 F.2d 985, 988-89 (5th Gr. 1990), cert. denied, 111 S.
Ct. 2275 (1991); United States v. Wlson, 884 F.2d 174, 179 (5th
Cir. 1989). Because Chaney raises her indictnment challenge for
the first tinme on appeal, we review Count One with "maxi num
liberality"--that is, we will find Count One sufficient "unless
it is so defective that it does not, by any reasonabl e
construction, charge an offense for which the defendant was
convicted." See Shelton, 937 F.2d at 143 (quotation omtted),
cert. denied, 112 S. . 607 (1991); United States v. WIlson, 884
F.2d 174, 179 (5th Gr. 1989); United States v. Rivera, 879 F.2d
1247, 1251 n.3 (5th Gr.) (citation omtted), cert. denied, 493
US 998, 110 S. C. 554 (1989).

Excl udi ng introductory allegations and all eged overt acts,
Count One of the indictnment, which charges that Chaney commtted
a false entry conspiracy in violation of 18 U S.C. § 371, reads
as foll ows:

COUNT ONE
(18 U.S.C. § 371)

That begi nning on or about Decenber 19, 1983, and
continuing until on or about March 12, 1987, in the
Western District of Texas, and el sewhere, the
Def endants, BARBARA R. CHANEY, CHRI S A. CUWM NGS,
LAWVRENCE M BOWER, did know ngly and wi |l fully conbine,
conspire, confederate and agree with each other, wth
Richard T. Cassidy, a principal not indicted herein,
and ot hers known and unknown to the Grand Jury, [to
violate Title 18, United States Code, Section 656; that
istosay . . . that Defendants . . . conspired
with . . . BARBARA R CHANEY, President of Wstern
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Bank, and with Richard T. Cassidy, a principal not

indicted herein, to wilfully m sapply nonies, funds and

credits which had been entrusted to the care of Western

Bank,] and further, the said Defendants and uni ndicted

co-conspirator caused to be nade false entries in the

books of said bank with the intent to deceive the

exam ners of the Texas Departnent of Banking and the

Federal Deposit |nsurance Corporation, in violation of

Title 18, United States Code, Section 1005 . . . .?%

Chaney clainms that Count One charges her only with participating
in a conspiracy to msapply bank funds, and that the indictnment's
fal se entries | anguage does not refer back to the conspiracy--
that i s, Chaney contends that she was not put on notice that the
conspiracy for which she was charged i ncluded a second al |l eged
obj ective of making false entries.

As recently stated by this court, "[a]n indictnment's nost
basi ¢ purpose--a fundanental objective that nust be realized--is
“to fairly informa defendant of the charge against him"''
Hagmann, 950 F.2d at 182 (enphasis in original) (citation
omtted). Therefore, we | ook to see whether this basic purpose
was realized, and we begin with the plain | anguage of the
indictnment: After alleging that Chaney and others conspired to
vi ol ate section 656, Count One charges that "the said Defendants
and uni ndi cted co-conspirator caused to be nade fal se entries in
t he books of said bank." Beyond the literal clarity of its
| anguage, Count One is witten to establish the essenti al

el ements of a section 371 conspiracy, which are:

21 Enphasi s added. After the district court granted
Chaney's notion for judgnent of acquittal as to all the 18 U S. C
8 656 m sapplication of funds counts and before it submtted the
indictnment to the jury, the court, at Chaney's request, redacted
t he bracketed | anguage.
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(1) an agreenent by two or nore persons to conbine

efforts ("Defendants . . . did knowngly and wilfully
conbi ne, conspire, confederate and agree with each

ot her");

(2) for an illegal purpose ("to wilfully m sapply

moni es, funds and credits" and "ma[ ke] false entries in

t he books of said bank with the intent to deceive the

exam ners of the Texas Departnent of Banking and the

Federal Deposit |Insurance Corporation"); and

(3) an overt act by one of the nenbers in furtherance

of that agreenent ("the said Defendants and uni ndicted

co-conspirator caused to be nade false entries in the

books of said bank").
See United States v. Schm ck, 904 F.2d 936, 941 (5th Cr. 1990),
cert. denied, 111 S. . 782 (1991); United States v. Yam n, 868
F.2d 130, 133 (5th Cr.), cert. denied, 492 U S 924, 109 S. C
3258 (1989); United States v. Gordon, 780 F.2d 1165, 1170 (5th
Cir. 1986). This interpretation of the neaning of Count One's
actual |anguage is reinforced by the fact that it is explicitly
desi gnated a conspiracy count by the citation to 18 U S.C. § 371
inits heading. See United States v. Boyd, 885 F.2d 246, 249
(5th Gr. 1989) (statutory citation increases indictnent's
clarity); WIlson, 884 F.2d at 179 (statutory citation reinforces
other references within the indictnent); United States v. Canpos-
Asenci o, 822 F.2d 506, 508 (5th Cr. 1987). Accordingly, we find
that Count One sufficiently informed Chaney that she was charged
Wth participating in a section 371 conspiracy with the dual
obj ectives of m sapplying funds and nmaking fal se entries.

C

Asserting that there is insufficient evidence to support her

convi ction, Chaney also challenges the district court's refusal
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to grant her notion for judgnment of acquittal for conspiracy to
violate 18 U S.C. § 1005 as charged in Count One.? That Count
al | eges that Chaney, Bower, and Cunm ngs, along with their

uni ndi cted co-conspirator, R chard Cassidy, conspired to nmake
fal se entries in bank records related to nom nee |oans with the
intent to deceive bank exam ners.

It is well-established that juries are "free to choose anong
all reasonabl e constructions of the evidence"?--that is, we wll
affirma jury's verdict if any rational trier of fact could have
found the essential elenents of the offense beyond a reasonabl e
doubt. See Jackson v. Virginia, 443 U. S. 307, 319 (1979); Logan,
949 F.2d at 1380 ("The ultimate test for sufficiency of evidence
chal | enges i s whether a reasonable jury could find that the
evi dence establishes guilt beyond a reasonabl e doubt."); United
States v. N xon, 816 F.2d 1022, 1029 (5th Gr. 1987), cert.
denied, 484 U. S. 1026, 108 S. C. 749 (1988). In other words,
the "rule of reason"” governs what a fact finder is permtted to
infer fromthe evidence in a particular case, and fact finders
may "use their comon sense and evaluate the facts in |light of

their know edge of the natural tendencies and inclinations of

28 Chaney does not challenge the sufficiency of the
evi dence supporting her conviction on Count Six of the
i ndi ctnment, the substantive section 1005 charge relating to the
Oficer's Questionnaire.

29 United States v. Berisha, 925 F.2d 791, 795 (5th Gr.
1991); see United States v. Logan, 949 F.2d 1370, 1380 (5th Cr
1991), cert. denied, 112 S. C. 1597 (1992); United States v.
Mol i nar - Apodaca, 889 F.2d 1417, 1423 (5th Cr. 1989); United
States v. Punch, 722 F.2d 146, 153 (5th Cr. 1983).
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human beings."” United States v. Ayala, 887 F.2d 62, 67 (5th Gr.
1989) (quotation omtted). |In applying this rule of reason
standard, "this Court is obliged to view the evidence, whether
direct or circunstantial, and all inferences reasonably drawn
fromit, in the light nost favorable to the verdict." Molinar-
Apodaca, 889 F.2d at 1423; see also Berisha, 925 F.2d at 795;
Logan, 949 F.2d at 1380; United States v. Bryant, 770 F.2d 1283,
1288 (5th Gr. 1985) (standard of review is sanme whether evidence
is direct or circunstantial), cert. denied, 475 U. S. 1030, 106 S.
Ct. 1235 (1986). To sustain a jury verdict, the evidence
certainly need not exclude every reasonabl e hypot hesis of

i nnocence nor be inconsistent with every concl usi on except that
of guilt. See United States v. Bell, 678 F.2d 547, 549 (5th Cr
1982) (en banc), aff'd on other grounds, 462 U S. 356, 103 S. O
2398 (1983).

To establish a substantive violation of section 1005, the
governnment nust prove that: (1) an entry nmade in bank records is
false; (2) the defendant nmade the entry or caused it to be nade;
(3) the defendant knew the entry was false at the tine he or she
made it; and (4) the defendant intended that the entry injure or

defraud the bank or public officers.3 See United States v.

30 The purpose of section 1005 is to ensure that
i nspection of a bank's books will yield an accurate picture of
that bank's condition. See United States v. Cordell, 912 F.2d
769, 773 (5th Gr. 1990); cf. United States v. Darby, 289 U S
224, 226, 53 S. . 573, 574 (1933). During the tinme of the acts
all eged in Count One, section 1005 read, in pertinent part:

Whoever nmakes any false entry in any book, report,
or statenent of [any Federal Reserve bank, nenber
bank . . . insured bank . . . ] with intent to injure
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Ki ngton, 875 F.2d 1091, 1104 (5th Gr. 1989); United States v.
Jackson, 621 F.2d 216, 219 (5th Cr. 1980). The governnent need
not prove intent to cause the bank injury; all that is required
is that the defendant intended to defraud one or nore of the
bank's officers, auditors, exam ners, or agents. See United
States v. Tullos, 868 F.2d 689, 695 (5th Gr.), cert. denied, 490
UusS 1112, 109 S. &. 3171 (1989), citing United States v.
Stovall, 825 F.2d 817 (5th Gr. 1987). To establish a conspiracy
under 18 U. S.C. 8 371, the governnent nust prove beyond a
reasonabl e doubt that the defendant entered into an agreenent
wth at | east one other person to conmt a crinme against the
United States and that any one of these conspirators commtted an
overt act in furtherance of that agreenent. See United States v.
Schm ck, 904 F.2d 936, 941 (5th Cr. 1990); United States v.
Yam n, 868 F.2d 130, 133 (5th Gr.), cert. denied, 492 U S. 924,
109 S. C. 3258 (1989); see also supra Part I1.B. The governnment
must al so prove that the defendant knew of the conspiracy and
voluntarily becane part of it. Yamn, 868 F.2d at 133. The

exi stence of a conspiracy may be proved by circunstanti al
evidence. |d. The agreenent between or anobng co-conspirators

al so may be proved by circunstantial evidence. See United States

or defraud . . . the Federal Deposit |nsurance

Cor poration, or any agent or exam ner appointed to

exam ne the affairs of such bank . . .

Shal |l be fined not nore than $5, 000 or inprisoned

not nore than five years, or both.
18 U.S.C. 8§ 1005 (1988). Congress anended section 1005 in 1989
to, anong ot her things, increase the possible penalty to
$1, 000, 000 and twenty years inprisonnent. See 18 U S.C A 8§ 1005
(West Supp. 1992).
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v. Coff, 847 F.2d 149, 168 (5th Cr.), cert. denied, 488 U S
932, 109 S. C. 324 (1988).

Accordi ng to Chaney, because she was acquitted of making
fal se statenents in the loan files of the bank as was charged in
Count Six,3% there is no overt act to support the charge that she
conspired to nake a fal se statenent on the Oficer's
Questionnaire or otherw se conspired to falsify bank records. %2
Chaney contends that she is not chall enging her conspiracy
convi ction under Count One based upon an inconsistent jury

verdict;* rather, she asserts that her conspiracy acquittals on

81 See supra note 17 (sunmari zing indictnment).

32 Specifically, Chaney asserts that,
[e]ven assum ng that [she] were guilty on Count Six,
that she intentionally lied to the bank exam ners by
denyi ng that she had any | oans at the bank that were
made for the accommobdation of others than those whose
nanmes appeared in the records of the bank, there is
sinply no evidence that indicates she conspired with
anyone to commt this offense.

* * %
[ She] participated, with her co-defendants, in making
the I oans, which the jury did not find to be illegal.
She, on her own, l|ater characterized the |loans in a way
that the jury found to be inaccurate, and therefore

illegal. The governnment presented no evidence of a
conspiracy. Accordingly, this conviction nust be
reversed

Brief for Appellant at 30, United States v. Chaney, No. 91-8206
(5th Gr. filed Sept. 11, 1991). Since there is anple evidence
in the record to support the agreenent elenent of this conviction
(see infra note 40), our discussionis limted to Chaney's
contention that the governnent has failed to establish an overt
act in furtherance of the conspiracy for which she was convicted.

33 It is well-settled that a defendant cannot chall enge
her conviction based upon inconsistent jury verdicts. See, e.g.,
United States v. Powell, 469 U S. 57, 64-67, 105 S. C. 471, 476-
77 (1984) ("We also reject, as inprudent and unworkable, a rule
that would allow crimnal defendants to chall enge inconsistent
verdicts . . . ."); cf. United States v. Zuniga-Salinas, 952 F.2d

- 26-



ot her counts denonstrate that there is a |ack of evidence to
support such a conviction under Count One. W disagree.

At trial, Chaney did not dispute that she had approved al
the loans at issue. |In fact, Chaney admtted know ng that the
borrowers and their interests were rel ated,* and that she had
vi ol ated her own | ending policy by |Iending nore than $600, 000 to
a related group of borrowers.® It is clear that the | oans made
to this related group of borrowers grossly exceeding the |egal
lending limt of Western Bank and the |l ending policy instituted
in 1983 by Western Bank. 3¢

Moreover, the record establishes that Chaney acted to

conceal the rel atedness of these borrowers and the true nature of

876, 878 (5th Cr. 1992) (en banc) ("An inconsistent verdict
shoul d no | onger be a bar to conviction where all other co-
conspirators are acquitted.").

34 Specifically, Chaney: acknow edged that Cassidy, RAC,
CCG "and the other borrowers" were related borrowers; agreed
that CCG Bower, Cumm ngs, and Wallace were "all a group of
related borrowers”; admtted that she was aware that the Cassidy
and Bower | oans were related; that Cassidy "was well known to
have officed with M. Cunmm ngs and been associated with [Bower
and Wal | ace]"; and that she was aware that Cassidy, Bower,
Wal | ace, and Cunm ngs had worked together on various real estate
projects. Record on Appeal, vol. 4, at 192, 194, 217, 219-21,
227, 233 (Chaney testinony).

35 Chaney testified as foll ows:

Q Vll, | think my question was, you violated
your own | ending policy by extending nore than six
hundred thousand dollars to a "related group of
borrowers", didn't you?

A Yes.

Record on Appeal, vol. 4, at 217

36 See supra notes 2, 10 and acconpanyi ng text.
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the | oans at issue.® The transactions underlying Chaney's
conviction involve a series of |oan upgrades in which the
expandi ng debt and underlying collateral were shifted anong a
group of individuals wwth a shared interest in gaining access to
Western Bank funds.®® Effecting these transactions required the
preparation of nunmerous docunents--docunents that contain both
fal se entries and factual om ssions which disguised the nature of

the | oans and actual borrowers from Western Bank and the TDB

87 See supra Parts |I.A and |.B.
38 See supra Part |.B
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exam ners. % Accordingly, we affirm Chaney's conviction for

39 Chaney was charged under Count One with conspiracy to
falsify Western Bank records. The om ssion of nmateri al
information, as well as actual m sstatenents, qualifies as a
false entry under 18 U . S.C. 8 1005 and can serve as the requisite
overt act for conspiracy under 18 U S.C. 8§ 371. See United
States v. Cordell, 912 F.2d 769, 773 (5th G r. 1990) (hol ding
that om ssion of material information qualifies as false entry
for section 1005 purposes); United States v. Kington, 875 F.2d
1091, 1105 (5th Gr. 1989) (stating that defendants need only
have conducted transactions in way that woul d purposely defeat
reporting requirenents). The record is bursting with evidence
t hat Chaney and ot her actors conspired to make such om ssions and
m sstatenents: Bower and Chaney nmade fal se entries on Western
Bank | oan docunents for the $200, 000 | oan negotiated July 19,
1984- - al t hough they knew that the proceeds would be conm ngl ed
with those of RAC, Chaney and Bower nade it appear as though CCG
was the actual borrower; Chaney directed her assistant to prepare
a |l oan presentation for the $265, 000 | oan and caused the purpose
section to be left blank; Chaney caused docunents for the
$550, 000 Il oan to reflect that RAC was the borrower when $285, 000
of the proceeds went to CCG and caused spread sheets for that
loan to fail to reflect any related debt at Western Bank; Chaney
aut hori zed a $600, 000 | oan on Decenber 28, 1984, and caused the
bank records to show that COR was the borrower when the proceeds
actually paid off a Western Bank | oan to CCG Chaney and Bower
explicitly agreed that they would use Cassidy's nane on | oan
docunents for the $645, 000 | oan when the knew t hat the real
borrower was RAC and, to effect this | oan, caused the |oan
request docunents to falsely list Cassidy as the actual borrower;
Chaney caused the spread sheets for this loan to fail to (1)
specify any related debt at Western Bank and (2) list related
collateral, such as section 1 of block 5, which Bower used as
collateral for loans in his nane, and | ater caused the | oan
renewal work sheet to falsely indicate that the | oan was for an
i ndi vi dual ; Chaney caused her assistant to prepare spread sheets
for the $650,000 | oan in Bower's nanme when she knew that the |oan
was actually to RAC, and she also failed to indicate that there
was rel ated debt at Western Bank; Bower submtted m sl eadi ng
apprai sals of public school |ands in support of |oans nmade in the
nanmes of Bower and Cassidy with the intent to deceive bank
exam ners into believing these | oans were adequately
collateralized; when authorizing the $440,000 | oan to Bower in
Novenber 1985, Chaney falsely indicated that the | oan proceeds
woul d be used to pay off Bower's indebtedness to Montwood
Nat i onal Bank when Chaney and Bower knew that $224, 000 of the
| oan was to be used for a down paynent on real estate; and, one
nonth after renewi ng this $440, 000 | oan, Chaney fal sely indicated
on her Oficer's Questionnaire that she had made no nom nee
("sham') | oans since the | ast bank exam nation. See supra Parts
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conspiracy to nake fal se entries.
D
Finally, Chaney contends that the district court erred in
i nposing joint and several liability anmong Chaney and her co-
def endants for restitution in the anmount of $1, 141, 285.4°
According to Chaney, no |loss flowed fromthe offenses of
conviction--that is, from Chaney's conviction for conspiracy to
make fal se entries (Count One), and from her conviction on the
substantive false entry charge relating to the Oficer's
Questionnaire (Count Six)--and no restitution is appropriate.*
1
Restitution under the Victimand Wtness Protect Act
(WWPA)*2 is |imted to | osses caused by the specific conduct that

is the basis of the offense of conviction, Hughey v. United

|.A and |.B.

40 The district court originally ordered Chaney to pay
restitution in the amunt of $1,926,681. The only explanation in
the record for this reduction is testinony from Bower's
sentenci ng hearing that the $440,000 | oan had been paid. The
governnment has requested that this court take judicial notice of
this portion of the Bower record. Brief for the United States of
Anmerica at 63 n.32, United States v. Chaney, No. 91-8206 (5th
Cr. filed Dec. 20, 1991).

a1 Specifically, Chaney asserts that "[t]he loss to the
bank, if it was caused by any of Ms. Chaney's acts, was caused
by the making of the loans. Ms. Chaney was acquitted on the
counts relating to the making of the |oans. Therefore, the
restitution was inproperly inposed.” Brief for Appellant at 31,
United States v. Chaney, No. 91-8206 (5th Cr. filed Sept. 11
1991) ["Chaney Brief"].

42 18 U.S.C. 88 3579-3580 (1982 ed.) (renunbered 88 3663,
3664 pursuant to Pub.L. 98-473, Title Il, c. Il, § 235, Cct. 12,
1984, 98 Stat. 2031) (VWPA).
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States, = US _, , 110 S. C. 1979, 1984 (1990), but we have
held that this VWAPA restriction is not applicable to cases
involving restitution ordered pursuant to the Federal Probation
Act, 18 U.S.C. § 3651 (repealed eff. Nov. 1, 1986) (FPA). See
United States v. Hunt, 940 F.2d 130, 131 (5th GCr. 1991).4
Chaney's of fenses were conmtted while the Probation Act was in
effect, and the record is not conclusive as to whether the
district court ordered restitution under the Probation Act or
under the VWA, As stated in United States v. Cook, 952 F.2d
1262, 1264 (10th G r. 1991), "where both statutes authorize
restitution, district courts should specify whether the FPA or
VWPA governs. " When district courts fail to do so, "unless a
clear intention appears to the contrary, we will assune
restitution orders are made pursuant to the broader provisions of
the VWPA." |d., citing United States v. Padgett, 892 F.2d 445,
448 (6th Gr. 1989); see United States v. Kress, 944 F.2d 155,
158 (3d Gr. 1991) ("Wuere the district court fails to specify

43 See also United States v. Haile, 795 F.2d 489, 491 (5th
Cir. 1986) (Section 3651 of the Probation Act "gives broad
authority to district courts to inpose conditions of probation
that in the judgnent of the sentencing judge serve to
rehabilitate the crimnal or secure conpliance with court orders,
and otherwise are in the public interest.") (holding, however,
t hat FPA precludes nonetary penalties other than those enunerated
in the statute); United States v. Van Cauwenber ghe, 827 F.2d 424,
435 (9th Gr. 1987) (holding that joint and several liability for
entire actual |oss could have been inposed on each fraud
def endant as condition of probation), cert. denied, 484 U S.
1042, 108 S. C. 773 (1988); United States v. Tzakis, 736 F.2d
867, 871 (2d Cir. 1984) (holding that district court did not
abuse its discretion by inposing on defendant, as condition of
probation, joint and several liability with co-defendant for
restitution of full amount of | osses caused by their crine).
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whet her the FPA or the VWPA authorized its actions, the general
rule is that the VAPA controls."), cert. denied, 112 S. C. 1163
(1992).

Restitution under the VAWPAis a crimnal penalty and a
conponent of the defendant's sentence. See United States v.
Snider, 957 F.2d 703, 705 (9th Cr. 1992); id. at 1113 ("Because
restitution under the VWA is a crimnal penalty, its inposition
must conport with the substantive and procedural requirenents of
due process."). Therefore, when the legality of a restitution
award is questioned, we review that award de novo. See United
States v. Badaracco, 954 F.2d 928, 942 (3d Cr. 1992) (stating
that review of restitution order is bifurcated: plenary review
over whether the award is permtted under law is foll owed by
review of the particular award for abuse of discretion); United
States v. Cook, 952 F.2d 1262, 1263 (10th G r. 1991); Snider, 945
F.2d at 1110. |If we conclude that the sentence is |legal, we then
review the restitution award for abuse of discretion. See United
States v. CGelais, 952 F.2d 90, 97 (5th Gr. 1992) (finding that
the "district court neither abused its discretion in choosing not
to articulate its findings nor in determning the anmount of
restitution"); United States v. Ryan, 874 F.2d 1052, 1054 (5th
Cir. 1989) (Wiere defendant challenged award of restitution
pursuant to the VWA, holding that "[d]istrict courts are

accorded broad discretion in ordering restitution.").
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2

The governnent charged, and the jury found, Chaney guilty of
(1) the general, substantive charge of conspiring to make fal se
entries in Western Bank records and (2) naking a fal se statenent
on the Oficer's Questionnaire--that is, Chaney failed to
di scl ose that she had nmade extensions of credit to benefit those
whose nanes did not appear on bank records in connection with
t hese extensions.“* This schenme for which Chaney was convi cted
i s anorphous by nature, but we have found that Count One was
defined with enough specificity to sustain Chaney's challenge to
its sufficiency.”

Restitution under the VAWA is |imted to | osses resulting
fromthe specific conduct underlying Chaney's convictions. See
Hughey v. United States, = U S, 110 S. C. 1979, 1983-84
(1990). Al t hough there is overlap between the charges within
Chaney' s indictnent, * Chaney was convicted on the nore genera
Count One--the conspiracy count alleging the overall schene. W
w Il not be distracted by inconsistencies in the jury's verdict:
Hughey hol ds that "Congress intended restitution to be tied to
the | oss caused by the of fense of conviction[,]"% and, as in

Hughey, our anal ysis builds upon the conduct for which Chaney was

44 See supra note 17 (sunmari zing indictnment).

45 See supra Part |1.B

46 See supra note 17.

ar Hughey, = U S. at _, 110 S. C. at 1984 (enphasis
added) .
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convicted. Accordingly, we reject Chaney's proposal that we turn
the Hughey rule inside-out, interpreting it as "Restitution under
the Victimand Wtness Protect Act is forbidden for |osses that
may be attributed to conduct that is the basis of charges for

whi ch the defendant is acquitted."“®

48 Chaney's interpretation of Hughey is sinply too broad.
We are not confronted with a situation in which Chaney was
acquitted of conduct that conpletely and concl usively enconpasses
t he conduct underlying her convictions. At the very |east, the
conduct supporting her convictions protrudes outside the edges of
the nore specific conduct underlying her acquittals. See supra
note 17 (summarizing indictnment). This disparity in breadth
bet ween the conduct underlyi ng Chaney's convictions and the
conduct underlying her acquittals distinguishes Chaney's case
fromthose she cites as authority--cases in which defendants were
charged with specificity and courts held that they could not be
required to nmake restitution for | osses resulting fromthis sanme
specific conduct. See, e.g., United States v. Kane, 944 F.2d
1406, 1415 (9th Gr. 1991) (where overt acts charged in counts on
whi ch defendant was acquitted were sanme as overt acts alleged in
conspi racy count on which defendant was convicted, hol ding that
def endant could not be required to make restitution for |osses
from conduct for which defendant had been specifically charged
and acquitted); United States v. Sharp, 941 F.2d 811, 813 (9th
Cr. 1991) (holding that defendant could not be ordered to make
restitution based on entire $8,500,000 wire fraud scheme when he
pl eaded guilty to only one count of wire fraud alleging a $3, 000
fraudulent transfer). This sanme distinction holds true for
Hughey, where, pursuant to a plea agreenent, Hughey pled guilty
to using one unauthorized credit card and the district court
ordered restitution for his theft and use of 21 cards. Noting
that "[t]he essence of a plea agreenent is that both the
prosecution and the defense nake concessions to avoid potenti al
| osses[,]" the United States Suprene Court reversed the district
court's restitution order, holding that a VWA restitution award
is authorized only for the | osses caused by the one unauthorized
credit card use that was the basis of Hughey's conviction. Qur
survey of other cases--cases decided subsequently to those cited
by the parties--limting restitution orders in accordance with
Hughey al so invol ve instances where a defendant has been charged
with and convicted of specific conduct and courts have limted
restitution to the losses resulting fromthat specific conduct;
in many of these cases, as in Hughey, defendants entered into
pl ea agreenents which constrained restitution. See, e.g., United
States v. Cark, 931 F.2d 292, 297 (5th Cr. 1991) (where
defendant pled guilty to four counts of aiding and abetting false
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It is well-established that, as a participant in the fal se
entry conspiracy, Chaney is legally liable for all the actions of
her co-conspirators in furtherance of this crine. See United
States v. Kissel, 218 U.S. 601, 608, 31 S. C. 124, 126 (1910)
("[T] he conspiracy continues up to the tinme of abandonnent or
success.") ("A conspiracy is a partnership in crimnal
purposes . . . [and] an overt act of one partner nay be the act
of all w thout any new agreenent specifically directed to that
act."); see also Hyde v. United States, 225 U S. 347, 369, 32 S
Ct. 793, 803 (1912) (the liability of an individual conspirator
continues until the conspiracy acconplishes its goals or that
conspirator withdraws, the latter of which requires an

affirmative action). Conspiracy is, therefore, a continuing

statenents to a federally insured savings and | oan, hol ding that
gover nnment cannot exceed convictions it bargained for by ordering
restitution for other counts); see also United States v. Young,
953 F.2d 1288, 1290 (11th Gr. 1992) (where defendant approved at
least thirty loans in exchange for "gifts" while acting as a bank
| oan officer, and then pled guilty to only two counts of
accepting and receiving a conm ssion or gift in connection with a
| oan approval, holding that restitution had to be limted to

| osses resulting fromthose two offenses); United States v.

VWai nwight, 938 F.2d 1096, 1098 (10th G r. 1991) (where defendant
pled guilty to one count of bank fraud, holding that restitution
ordered enconpasses | osses stemm ng from charges which were

di sm ssed).

Moreover, even if we were to follow the approach Chaney
proposes by elimnating all conduct for which Chaney was
acquitted, Chaney was generally charged and convicted of
conspiring to nake false entries in Western Bank records. Chaney
was acquitted only of specific conduct--conduct included within
Charge One but not enconpassing the conduct alleged in that
charge. Therefore, the district court was not precluded from
basing its restitution award on | osses resulting fromthe conduct
protrudi ng beyond her acquittals, such as the false entries nade
in connection with the three renewal s--Novenber 1985, My 1986,
and Sept enber 1986--of the $645,000 | oan. See generally supra
note 39 (listing other instances of false entries and om ssions).
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of fense and, in accordance with this principle, "[t]he district
court had the authority to order restitution for the |osses
caused by the entire fraud schene, not nerely for the | osses
caused by the specific acts of fraud proved by the governnent at
trial." United States v. Brothers, 955 F.2d 493, 497 (7th Cr.
1992) (holding that restitution order did not exceed scope of
convi ctions where defendant, challenging that order under Hughey,
argued that district court could only require restitution for
checks he was convicted of inproperly receiving) (remanded on
grounds that restitution order was unacceptably vague),
di scussing United States v. Bennett, 943 F.2d 738, 741 (7th G
1991); see United States v. Wallen, 953 F.2d 3, 5-6 (1st Cr
1991) (holding that, "although it may enconpass a nunber of
underlying acts, a RICO conviction is a conviction for a single
of fense" for VWPA purposes and a defendant nmay be ordered to pay
restitution for all losses resulting fromthis continuing
of fense); Bennett, 943 F.2d at 741 (7th Cr. 1991) (where eighty
acts constituting mail fraud schene were discussed in plea
agreenent but only two specific fraudul ent acts supported
defendant's two mail fraud convictions, holding that district
court had authority to order restitution for |osses caused by
entire schene).

Because they caused Western Bank to i ssue and then not
question the cunul ative |loans, the false entries effected by

Chaney and her co-conspirators,* along with Chaney's failure to

49 See supra note 39 and acconpanying text.
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accurately respond to question five on the Oficer's
Questionnaire,® were part of a continuing conspiracy of fense and
they are inextricably related to the | osses suffered as a result
of default on the loans.® Accordingly, we affirmboth the
district court's award of restitution and the joint and several

liability inposed upon Chaney for that restitution.?>

50 See supra note 18.

51 Chaney's convictions do not |eave us with unidentified
victins. See United States v. Angelica, 951 F.2d 1007, 1009 (9th
Cir. 1991) (ordering district court to redeterm ne anount of
restitution where restitution order enconpassed | osses sustai ned
by fifteen victins, seven of whom were not subjects of counts of
conviction). Rather, Chaney's entire case centered around a
focused conspiracy by a related group of individuals to gain
access to Western Bank funds through specific |oans. The | oss
resulting fromthis conspiracy--the sumtotal of |oans nade
possi bl e by Chaney's m sstatenents and failure to discl ose
informati on--was al so precisely defined. Therefore, although the
jury did acquit Chaney of charges that rely upon specific
i nstances of conduct within this overall conspiracy, Chaney was
convicted of generally participating in a well-defined
conspiracy--a conspiracy with identified actors and focused
obj ectives. This distinguishes Chaney fromUnited States v.
McHenry, 952 F.2d 328 (9th Cr. 1991), anended, 1992 W. 103088,
where the Ninth Grcuit held that,

[a] ccording to the district court, however, the unnaned

‘victinms' of the conspiracy are entitled to a refund.

Apparently the district court assuned the jury believed

that the defendants commtted each and every act

all eged by the governnent. This assunption is not

warranted by the verdict. At nost, it reveals that the

jury did not believe the governnent proved mail and

wire fraud beyond a reasonabl e doubt, but that the

governnent did satisfy this burden with respect to the

conspi racy count.
ld. at *3.

52 See United States v. Hand, 863 F.2d 1100, 1106 (3d Cir.
1988) (Holding that, in ordering restitution under the VWA, the
fact that the burden of restitution lays entirely on one
def endant were two co-defendants were equally cul pable did not
offend the Constitution and "certainly . . . did not constitute
an abuse of discretion."); see also United States v. Al Star
I ndustries, No. 91-2439 (5th Cr. 1992) (holding that district
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For the foregoing reasons, we AFFIRM

court did not abuse its discretion in inposing joint and several
liability for all losses to victins of four-year conspiracy
proved at trial); United States v. Van Cauwenberghe, 827 F.2d
424, 435 (9th Cr. 1987) (holding that joint and several
liability for entire actual |oss could have been inposed on each
fraud defendant as condition of probation); cert. denied, 484

U S 1042, 108 S. Ct. 773 (1988); United States v. Tzakis, 736
F.2d 867, 871 (2d Cir. 1984) (holding that district court did not
abuse its discretion by inposing on defendant, as condition of
probation, joint and several liability with co-defendant for
restitution of full amount of | osses caused by their crine).
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