IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-8263

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

CHARLES ROLAND ARAGON, ROSS
MARTI NEZ, AND RONALD EUGENE
LEVI,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Western District of Texas

(  May 26, 1992 )
Before WLLIAMS, JOLLY, and H G3 NBOTHAM Circuit Judges.
JERRE S. WLLIAMS, G rcuit Judge:

Appel l ants, Charles Ronal d Aragon, Ross Martinez, and Ronald
Eugene Levi, along with six co-defendants not subject to this
appeal, were charged in an eight-count indictnment for their
participation in a pipeline organization which smuggl ed mari huana
to Washington, D.C , and Canada, using El Paso and Al buguerque as
shi pnent points. After a jury trial, Aragon, Martinez and Levi
were each found guilty of willfully and knowi ngly conspiring to
possess nore than 100 kil ogranms of mari huana with intent to
distribute in violation of 21 U S.C. 88 841(a)(1) and 846 (count

1). Aragon and Levi were also found guilty of know ngly and



intentionally possessing nore than 100 kil ograns of mari huana
wWth intent to distribute in violation of 21 U S.C. § 841(a)(1)
(count 2). Additionally, Levi was found guilty of possessing a
firearmduring and in relation to a drug-trafficking crine in
violation of 18 U S.C. 8§ 924(c)(1) (count 5). Further, the jury
found Aragon guilty of know ngly conducting and attenpting to
conduct a financial transaction with the proceeds of an unl awf ul
drug transaction in violation of 18 U S.C. 88 2 and
1956(a) (1) (A) (i), and found Levi guilty of aiding and abetting
t he conm ssion of that offense in violation of 18 U S.C. § 2
(count 8). The district court, however, granted Aragon and
Levi's nmotion for acquittal on count 8.

Appel l ants contend that the trial court conmtted reversible
error in refusing to poll the jury regarding the possible
prejudicial effect of a newspaper article appearing after jury
enpanel i ng at the comencenent of the trial. The specific
assertion of error is the failure of the court to ascertain what
information, if any, the jurors received, and if they were
exposed to extra-record information, so that the court could nake
a finding on its prejudicial effect. |In this case a specific and
det ai |l ed newspaper article about the defendants and their
activities was published on the front page of the Metro section
of the nost wdely circulated | ocal paper in El Paso. W nust
conclude that the district court's failure to act decisively to
ascertain the inpact of the article on the jury constituted an

abuse of discretion. At a mninmum when the trial court was



apprised of the existence of this potentially prejudicial article
it should have nmade the proper inquiries of the jury. Under the
necessary auspi ces of guardi ng agai nst the effect of prejudicial
newspaper publicity, and under the exercise of our supervisory

power,! we reverse for a new trial.?

. Publicity During Trial

On the first norning of the two-day trial, the El Paso Heral d-

Post published an article with a conspi cuous doubl e headl i ne: "Pot
trial begins for senator's brother/ Mn accused of snuggling

through city."® The article set out Aragon's famlial relationship

! This case, under well established precedent of United
States v. Attell, 655 F.2d 703 (5th Gr. 1981), United States v.
WIllians, 568 F.2d 464 (5th Gr. 1978), and United States v.
Herring, 568 F.2d 1099 (5th Gr. 1978), is a direct appeal of a
federal crimnal conviction; and our review is predicated upon
our supervisory power over the district courts. See, e.q.,
United States v. Marshall, 360 U.S. 310, 79 S.C. 1171, 3 L.Ed.2d
1250 (1959) (per curiam

2 Qur reversal of the appellants' convictions on
prejudicial publicity grounds renders consideration of their
ot her points of error--Bruton violations, Brady violations,
failure to submt requested jury instructions, and insufficiency
of the evidence--unnecessary.

3 Two broad classes of prejudicial publicity cases exist.
The first category includes those nmassive pretrial publicity
"media circus" cases (though often with extensive coverage of the
trial itself) typically necessitating a change of venue because
of extrene prejudice and inflanmed comunity atnosphere. See,
e.d., Sheppard v. Maxwell, 384 U. S. 333, 8 S.C. 1507, 16
L. Ed. 2d 600 (1966); Estes v. Texas , 381 U. S. 532, 85 S. Ct. 1628,
14 L. Ed. 2d 543 (1965); R deau v. Louisiana, 373 U S 723, 83
S.C. 1417, 10 L.Ed.2d 663 (1963). The standards governing a
change of venue ultimately derive fromthe due process clause of
the Fourteenth Amendnent which safeguards a defendant's Sixth
Amendnent right to be tried by "a panel of inpartial,
“indifferent' jurors." lrvin v. Dowd, 366 U S. 717, 722, 81
S.C. 1639, 1642, 6 L.Ed.2d 751 (1961). The second category of
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to a New Mexico State Senator as well as his "history" of drug
arrests and convictions dating to the early 1970's. It also
recounted the appellants' alleged boasting of the snuggling of
thirty-two tons of mari huana t hrough an EI Paso mari huana snuggl i ng
pi peline and of their earlier dealings with a reputed "narcotics

kingpin" Glberto Ontiveros.* According to the appellants, the

cases primarily involves publicity that occurs during the trial,
necessitating a poll of the jury to determ ne whether "a
significant possibility of prejudice" exists. The Suprene Court
has exam ned this kind of publicity in the context of its
"supervisory power to formulate and apply proper standards for
enforcenment of the crimnal lawin the federal courts,” Marshal
v. United States, 360 U. S. 310, 313, 79 S.Ct. 1171, 1173, 3

L. Ed. 2d 1250 (1959) (per curian), "and not as a matter of
constitutional conpulsion.” Mrphy v. Florida, 421 U S. 794,
797, 95 S.Ct. 2031, 2035, 44 L.Ed.2d 589 (1975). No contention
has been nmade that this case falls under the rubric of the first
category of cases. Finally, this Court has recognized a stricter
standard for md-trial publicity breaches, such as all eged here,
than pretrial ones. See, e.g., United States v. WIllians, 568
F.2d 464, 468 (5th Gr. 1978) (noting that "information reported
during the trial seens far nore likely to remain in the mnd of a
juror exposed to it, and he may be nore inclined to seek out this
i nformati on when he is personally involved in the case"); in
accord United States v. Harrelson, 754 F.2d 1153, 1163 (5th
Cir.), cert. denied, 474 U S. 908, 106 S.Ct. 277, 88 L.Ed.2d 241,
and cert. denied, 474 U S. 1034, 106 S.Ct. 599, 88 L.Ed.2d 578
(1985).

4 The full newspaper report read:

The brother of a New Mexico state senator and two ot her nen
accused of marijuana trafficking go on trial in El Paso today.

The nmen are suspected of snuggling 32 tons of marijuana
t hrough EI Paso during the year before their arrest.

Charl es Ronal d Aragon, 35, the brother of New Mexico state
Senate President Pro Tem Manuel Aragon, was arrested in Las
Vegas, Nev., in Decenber after investigators linked himto an E
Paso marij uana-snuggli ng pipeline.

Charl es Aragon, whose father is a fornmer Al buquerque city
counci |l man and former nmenber of the New Mexi co Board of Pardons,
has a history of drug-related arrests and convictions goi ng back
to the early 1970s.

H s |latest arrest stemmed from an investigation by the West
Texas Multi-County Task Force and the FBI in October in which
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i nfl ammat ory newspaper article contained i nformati on which clearly

went beyond the record.® It portrayed Aragon as an established

under cover agents sold 245 pounds of marijuana to an El Paso
coupl e.

Seven people were arrested that day, and several |ater
cooperated in an expanded investigation, inplicating Aragon, who
was living in Las Vegas under an assuned nane.

Also set to go on trial before US. D strict Judge Lucius
Bunton are Ross Martinez, 38, of Los Lunas, N.M, and Ronald
Eugene Levi, 50, of Al buquerque.

The nmen were charged in an EIl Paso grand-jury indictnent of
possessi ng nore than 200 pounds of marijuana, conspiracy to
possess the marijuana, and noney-| aunderi ng.

El Paso FBlI spokesnman Terry Kincaid said earlier that
menbers of the alleged marijuana-snuggling ring had boasted of
smuggling 32 tons of marijuana a year earlier to Washington,
D.C., and Canada using El Paso and Al buquer que as shi pnent
poi nts.

They had al so boasted of having earlier dealings with
reputed Juarez narcotics kingpin Glberto Ontiveros.

| f convicted, the nen face sentences of five to 40 years in
federal prison and fines of up to $5 mllion.

Levi, aretired Air Force sergeant, was one of seven people
arrested in Cctober in El Paso. Also arrested were John Francis
Thomas Denpsey, 44, of Al buquerque, Harry Fortson, 59, and his
w fe, Guadal upe, of El Paso; Tinothy Jasper R nard, 38, and his
wife, Alma, 31, of El Paso; and John Morris Mustaffa, 29, of
Buena Park, Calif.

El Paso Her al d- Post
February 19, 1991

5 The governnent asserts that Aragon brought forward for
the first tinme on appeal the argunent that the trial court erred
in failing to voir dire the jury concerning this md-trial
publicity. W carried with the case a notion by the governnment
to strike appellant Aragon's brief on this issue. Aragon
acknow edges the law in this circuit concerning the untinely
raising of issues. See, e.qg., United States v. Sherbak, 950 F.2d
1095, 1101 (5th Gr. 1992) (per curiam (citation omtted)
(stating that "issues raised for the first tinme on appeal "are
not reviewable by this Court unless they involve purely |egal
questions and failure to consider themwould result in nmanifest
injustice'"). In this case, however, Aragon officially adopted
as his own the md-trial publicity issue raised in Martinez'
brief. Mreover, Aragon's counsel first raised the issue at the
trial. Wth regard to Levi, although he did not raise this
argunent in his briefs, his counsel at trial also joined the
nmotion for additional voir dire. Thus, in contrast to the




drug dealer wth a prior crimnal hi story, a portraya
unquestionably prejudicial to Aragon. Further, since Martinez
Levi, and Aragon were charged as co-conspirators, it blackened
Martinez' and Levi's reputations as well. G ven Aragon's cri m nal
hi story of arrests and convictions, the jury woul d necessarily tend
to believe that Martinez and Levi nust have known about Aragon's
earlier crimnal wundertakings. Additionally, according to
appellants, the allegations of the purported dealings with the
"narcotics kingpin' Glberto Ontiveros were devastating and hi ghly
prejudicial. The Ontiveros crinme famly has great notoriety in E
Paso and has been the subject of nany articles.®

On the norning of the commencenent of trial, the jury having
al ready been enpanel ed, counsel for the appellants requested that
the court conduct additional voir dire to ascertain whether any
juror had read or heard of the article. Despite the highly
prejudicial nature of the publicity involved, the trial court

squarely deni ed the defense counsel's request for a poll. Wthout

governnent's contention, we treat the md-trial publicity
argunent as brought properly before us as to all three
appellants. W deny the governnent's notion to strike Aragon's
brief.

6 The governnent unsuccessfully attenpts to argue that
Martinez and Levi are nentioned in the article only in the
context of being set for trial; therefore, they clearly cannot
assert prejudicial inpact of the article. W find this argunent
unavailing. The article stated that "nenbers of the all eged
mar i j uana-snuggling ring had boasted of snuggling 32 tons of
mar i huana." A reader could readily presune that the newspaper
was referring to Aragon, Levi, and Martinez, since the nanes of
the other arrestees were not nentioned until the end of the
article. A simlar conclusion may be drawn fromthe statenent
that "[t] hey had al so boasted of having earlier dealings with
reputed Juarez narcotics kingpin Glberto Ontiveros."
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even a cursory glance at the newspaper article, the court said:

"Hand it to the clerk right here. Your request is denied.
Anything else? | don't seeit, | don't need the paper. | amlike
the jurors. They don't read the paper either. |1 told them not
to."’

" Qur review of this record shows that the trial court had
not told the jurors not to read the newspaper. But the trial
court had adnoni shed the jury they should avoid any newspaper
accounts of the trial.

The exchanges relevant to this issue are as foll ows:

Jury Voir Dire:

THE COURT: Don't read anything, if there is an account of
this in the newspaper, don't read anything about it. |If there is
sonething on television, don't watch it. |If there is sonething
on the radio, don't I|isten.

Proceedi ngs First Day of Trial:

THE COURT: Good norning. Wlat is our problemthis norning?

MR. CHESNOFF: A m nor one, Your Honor, but if | could nake
this newspaper article part of the record and ask the Court to
conduct sone additional voir dire this norning. | think that the
source is quoted in the source which is very inflammtory are FB
agents, nenbers of the prosecution team And for that reason, |
ask the Court to conduct sone additional voir dire to see whether
or not they have been prejudiced in any way or becane aware of
this article. |If | could approach the clerk, Your Honor, so this
coul d be made part of the record.

THE COURT: Hand it to the clerk right here. Your request
is denied. Anything else? | don't seeit, | don't need the
paper. | amlike the jurors. They don't read the paper either.
| told them not to.

THE COURT: Menbers of the Jury, it is just alnost 12:00.

W will stand recess as far as you are concerned until 1:30.
Pl ease don't read anything about this, don't watch anything about
it, I don't think you will be watching television. You would
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1. Possible Prejudice - Court Discretion
The standard for review of the exercise of the district
court's discretion in a case such as this is abuse of that

discretion. United States v. Harrelson, 754 F.2d 1153, 1163 (5th

Cir.), cert. denied, 474 U S. 908, 106 S.C. 277, 88 L.Ed.2d 241,

and cert. denied, 474 U S 1034, 106 S.Ct. 599, 88 L.Ed.2d 578

(1985). The trial judge has broad discretion in ruling on the

issue of prejudice resulting from a jury's exposure to news

articles concerning a trial. United States v. Marshall, 360 U. S.
310, 312, 79 S.Ct. 1171, 1173, 3 L.Ed.2d 1250 (1959) (per curianm.
Further, "[i]t is for the trial judge to decide at the threshold
whet her news accounts are actually prejudicial; whether the jurors
wer e probably exposed to the publicity; and whet her jurors would be
sufficiently influenced by bench instructions alone to disregard

the publicity.” Gordon v. United States, 438 F.2d 858, 873 (5th

Cr.), cert. denied, 404 U. S. 828, 92 S.Ct. 139, 30 L. Ed. 2d 56, and

cert. denied, 404 U S 828, 92 S.Ct. 140, 30 L.Ed.2d 56 (1971).

probably be watching As the World Turns or sonething, if they
have anything about this trial, don't watch it.

THE COURT: Now, | have not seen tonight's paper, | have

not, obviously have not seen the norning' s paper, | don't know
whet her there has been anybody in here sweating it out for the
press or not. If there is an account of it in the newspaper, do
not read it. There will be plenty about the Persian Gulf on

there for you to read, and you can read that, because that
doesn't have anything to do with this case. There probably wll
be sonet hi ng about the UTEP basketball teamon there. You can
read that, | encourage you to. There is probably going to be
sone funny papers that don't have anything with this. Read those
tonorrow before you cone. Don't read anything about this case.
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Qur role must energe in this case, however, because the trial court
has not made any of these determ nations.
The fornula for determning if avoir dire is required because

of md-trial publicity is stated in United States v. Herring, 568

F.2d 1099 (5th Cr. 1978). W held that a voir direis required if

there could arise "serious questions of possible prejudice."8 W

8 Though Herring is generally considered to be our |eading
case delineating the requisite standard, earlier statenents as to
this inquiry exist. In Adjm v. United States, 346 F.2d 654, 659
(5th Cr.), cert. denied, 382 U S 823, 86 S.Ct. 54, 15 L. Ed. 2d
69, and cert. denied, 382 U. S 823, 86 S.C. 73, 15 L.Ed.2d 69
(1965), we said: "Wen during the course of the trial[,] counsel
for the appellants brought to the court's attention the
prej udi ci al newspaper accounts and noved for a mstrial, the
court had a duty to inquire whether the articles had created
prejudice in the mnds of the jurors.” |In contrast to the
instant case, the court in Adjm , upon the counsel's request,

i nqui red whether any of the jurors had read the newspaper
accounts about the trial. The court thus satisfied its
obligation to inquire. In Grdon v. United States, 438 F.2d 858,
873 (5th Cir.), cert. denied, 404 U S. 828, 92 S.Ct. 139, 30

L. Ed. 2d 56, and cert. denied, 404 U.S. 828, 92 S.C. 140, 30

L. Ed. 2d 56 (1971), in addressing md-trial publicity, we set out
relevant factors for the trial court to consider in determ ning
whet her news accounts are actually prejudicial: "(1) the
character or nature of the information published . . . ; (2) the
time of the publication in relation to the trial; (3) the
credibility of the source to which the information is
attributable[;] and (4) the pervasiveness of the publicity, that
is, the extent of the audi ence reached by the nedia enpl oyed and
the interest evoked." |In Gordon, on the day the jury was
enpanel ed, an article which consisted largely of a routine
account of the factual events of the trial appeared in a wdely
circul ated | ocal newspaper. Upon appellants' request to poll the
jury to ascertain their exposure to the article, the court read

the article and ruled that it was not prejudicial. Gordon is
di stinguishable fromthis case in a crucial aspect--there the
court perfornmed the proper inquiry. In United States v. Hyde,

448 F.2d 815, 848 n.38 (5th CGr. 1971), cert. denied, 404 U. S

1058, 92 S. . 736, 30 L.Ed.2d 745, and cert. denied, 404 U S.

1058, 92 S. . 737, 30 L.Ed.2d 745 (1972), this Court reiterated
the necessary query: "[When there has been publicity that would
possi bly prejudice the defendant's case if it reached the jurors,
the court should first ask the jurors what information they have
received. Then it should ask about the prejudicial effect and it
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then set out a two-step inquiry devised to answer whether such
"serious questions" exist. First, the district court nust | ook at
the nature of the news material to determ ne whether the material
is innately prejudicial. Factors such as the timng of the nedia
coverage, its possible effects on | egal defenses, and the character
of the material dissemnated nerit consideration. Second, the
court nust then discern the probability that the publicity has in
fact reached the jury. At this juncture, the prom nence of the
medi a coverage and the nature, nunber, and regularity of warnings
agai nst view ng the coverage becone relevant. 568 F.2d at 1104-05.

See also United States v. Arzol a-Amaya, 867 F.2d 1504, 1513 (5th

Cir.), cert. denied, 493 U S. 933, 110 S .. 322, 107 L.Ed.2d 312

(1989); United States v. Mnzella, 782 F.2d 533, 542 (5th Gr.),

cert. denied, 476 U.S. 1123, 106 S.Ct. 1991, 90 L. Ed. 2d 672 (1986).

Every claimof potential jury prejudice due to publicity nust
turn upon its own facts. Marshall, 360 U S at 312, 79 S.C. at
1173. The governnent contends that the record concl usively shows

that the El Paso Heral d-Post article was not highly prejudicial to

shoul d nmake an i ndependent determ nation whether the juror's

inpartiality was destroyed." |In Hyde, the news stories in
question essentially "summarized the high points of the days'
events." Wen the defense brought the articles to the court's

attention, on at |east one occasion the court asked the jury as a
whol e whet her any of themhad read the articles. On another
occasi on, the defense attorneys thensel ves declined the offer of
interrogation of the jurors regarding any prejudicial influence.
Agai n, Hyde is distinguishable fromthe instant case. |n Hyde,
the court took the necessary precautions to determ ne whether the
jury was exposed to the articles. Further, in contrast to this
case, the articles in question essentially were not prejudicial.
See also United States v. Davis, 583 F.2d 190, 197 (5th Cr

1978) (setting forth Hyde's factors as an "acceptabl e procedure”
in addressing prejudicial publicity).
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the appellants and that the district court's cautionary

instructions to the jury negated the possibility that the publicity

reached the jury. An after-the-fact analysis nust be made to
respond properly to the governnent's assertions. W first
determ ne whether the news material was innately prejudicial. It

is well established that "news stories published during the trial
that reveal to jurors a defendant's prior crimnal record are

inherently prejudicial.” United States v. WIllians, 568 F.2d 464,

469 (5th Gr. 1978); see also Murphy v. Florida, 421 U. S. 794, 798,
95 S. . 2031, 2035, 44 L.Ed.2d 589 (1975) ("persons who have
| earned from news sources of a defendant's prior crimnal record
are presuned to be prejudiced"); Mrshall, 360 U S. at 312-13, 79
S.C. at 1173 ("[t]he prejudice to the defendant is al nbst certain
to be as great when that evidence reaches the jury through news
accounts as when it is a part of the prosecution's evidence
It may i ndeed be greater for it is then not tenpered by protective
procedures."). Thus, at a mninmum the references to Aragon's
prior convictions constituted inherently prejudicial evidence.
Further, nothing in the record makes any noti ceabl e nenti on of
the appellants' alleged dealings with the Ontiveros crine famly.
The newsstory nention of the crine famly connections went beyond
the record and raised serious questions of possible prejudice.
Overall, the publicity clearly crosses Herring' s initial threshold;
the substance of the article nay be taken as probative of the

appellants' guilt. It is innately prejudicial.
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In ascertaining next the likelihood that the publicity
actually reached the jury, we exam ne the prom nence of the nedia's
coverage in conjunction with the trial court's instructions to the
jury concerning trial publicity. The newspaper article was not
publ i shed i n an obscure manner nor did it detail nerely procedural,
mundane aspects of the trial. It referred to the snmuggling of over
thirty-two tons of marijuana, to connections to a state senator,
and to dealings with a notorious "narcotics kingpin". Further, in
this case, the jurors were not sequestered, they were not
prohi bited by the court fromthe general readi ng of newspapers, nor
were they provided with newspapers with the relevant portions
struck fromthem The article appeared in the front page of the
Metro section of the nbst widely circul ated | ocal paper.® Under
our reading of the court's instructions, the jury was nerely told
to avoi d readi ng about or listening to nmedia reports concerning the
case itself. W conclude that such a sel ective prohibition agai nst
readi ng about the case, done rather quickly and casually by the
court, did not obviate the court's need for inquiry. W disagree
wth the governnent's contention that the trial court's two
adnoni ti ons concerni ng nedi a coverage in this case were "nore than
adequat e safeguards" to ensure the appellants a fair trial.

Thi s conclusion is not enough; we need to proceed further. 1In
the absence of a poll, it is inpossible to determ ne whether the

jurors were actually exposed to the article. W woul d have to

® The governnent, at oral argunment, acknow edged t hat
newspaper vendi ng nmachi nes surrounded the courthouse.
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specul ate to conclude that no juror saw or heard the account, and
thus, that the appellants were not unduly prejudiced. Herring
di ssuades us from indulging in such specul ations. 568 F.2d at
1106. 1% Thus, having reviewed the conspicuousness of the news
account and its prejudicial content, notwi thstanding the court's
general instruction to the jury, we conclude that there was a
substantial probability that the publicity reached the jurors
present .

The governnent asserts that the record shows conclusively
that the article was not highly prejudicial and that the district
court's cautionary instructions tothe jury negated the possibility
that the publicity in fact reached them The governnent in its

contention relies upon Harrel son, Manzella, and Arzol a- Araya, three

cases previously mentioned. !
In Harrelson, 754 F.2d 1153, this Court determ ned that the
trial judge's instructions adequately shielded the jury from

prejudi ce. There the judge furnished newspapers to the jury which

10 At oral argunent, the governnent conceded that if this
Court indulged in the presunption that the article reached the
jurors, then, at least with regard to Aragon, the trial court's
failure to poll the jury would constitute reversible error.

11 The governnent also incorrectly contends that the
appel lants' reliance on Herring is inapposite. |In Herring, this
Court found that the district court's instructions regarding
publicity were inadequate. There the jury was told nerely to pay
no attention to any publicity. 568 F.2d at 1101. W found that
under this instruction "a juror could assimlate any publicity in
the case with a firmresolve not to be affected by it, and then
i n good consci ence believe that he had followed the court's
instructions to the letter." 568 F.2d at 1101 n. 6. Appellants,
however, properly do not contend that the Herring facts are
clearly anal ogous. They sinply utilize Herring for the two-step
inquiry it articul ated.
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had references to the trial struck fromit. At the start of each
day trial session, the judge asked the jury if they had heard
anyt hing about the case other than from the evidence at trial.
Unli ke Harrelson, we find that the trial judge's instructions
fail ed adequately to shield the jury fromcontam nation. The judge
did not adnonish the jury not to read or listen to external news
altogether. Further, the court did not furnish newspapers to the
jury with the relevant references to the trial struck fromthem
Most inportant, under the facts of this case, however, the judge
did not nake daily pointed inquiry whether the jury knew or had
heard anything relating to the case other than the evidence
presented at trial. The record shows it nmade no such inquiry at
all.

In Mnzella, 782 F.2d 533, we affirned an appellant's
conviction despite the district court's failure to voir dire the
jury after the publication of a newspaper article concerning the
trial. W determned that though the reference to a prior
conviction in the article was prejudicial, the chances of its
actual influence over the jury's decision was "m nuscule." 782
F.2d at 543. The inadm ssible information constituted one snal
paragraph at the end of the nediumlength article. Further, we
concl uded that the court's adnonitions to the jury to avoid trial
publicity were sufficient to convince the jurors to avoid nedia
cover age. Finally, we comented that "[t]he jury's ability to
di scern [the defendant's] innocence of sone of the alleged crines

i ndi cates a fair-m nded consi derati on of the case agai nst hinl'; the
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publicity did not lead to a deprivation of the appellant's right to
an inpartial jury. 782 F.2d at 543.

By conparison, in this case, the inadm ssible infornmation was
not an insignificant portion at the end of the article. It was a
maj or thrust. Further, the article's influence can hardly be
deened mnor. Moreover, the court in this case failed to inpress
adequately on the jury the need to avoid publicity about the trial.
Lastly, to the degree that the jury's ability to convict the
appel l ant on sonme counts but not on others m ght constitute a nake
weight indicatory of jury inpartiality, this case is to the
contrary. The jury convicted the appellants on all counts.

In Arzol a- Amaya, 867 F.2d 1504, this Court ruled that the

trial court properly denied the appellants' repeated requests to
poll the jury regarding md-trial publicity. Although there was
medi a coverage throughout the trial, the trial court correctly had
found that it was based upon reports of the trial proceeding.
These reports covered matters which had occurred in the presence of
the jury. 867 F.2d at 1514. Further, the judge's cautionary
instructions to the jury were careful and specific, ensuring that
the appellants received a fair trial free fromprejudice. Finally,
we again relied in part upon Manzella: "[t]he jury's ability to

discern a failure of proof of guilt of sonme of the alleged crines

indicat[ed] a fair m nded consideration of the issues." |d.
In contrast, in this case, the article went far beyond a
record of the trial's daily occurrences. It included substanti al

hi ghly prejudicial information which the jury was not entitled to
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get and did not get in court. W also find that the court did not
give carefully delineated instructions to the jurors concerning
md-trial publicity. Finally, simlar to our conparison wth
Manzella, if the ability to discrimnate anong the charges is an
indicia of inmpartiality, once again, the jury fail ed.

W cite United States v. WIllians, 809 F.2d 1072, 1092 (5th

Cr. 1987), as much nore closely paralleling this case. I n
Wllians, a nonth into trial a governnment witness testified that
the defendants were involved in drug deals even during the trial.
The witness' testinony severely affected the defendants. Their
bail was revoked and they were returned to the custody of the
United States Marshal. The nedi a coverage was extensive, including
"front-page headlines with a col or photograph of the [defendants]
being led away in handcuffs and chained together from the
court house i n one of Houston's daily newspapers.” 809 F.2d at 1091
(footnote omtted). We applied the Herring two-step inquiry and
concluded that it was reversible error for the trial court not to
inquire as to the possible contamnation of the jury. W first
determned that the initial Herring step was satisfied--the nature
of the publicity clearly went beyond the record and was highly
prejudicial. Simlarly, we found that the second i nquiry was al so
satisfied. The information was not published in an obscure way;
rather, it was published with headlines visible at any newspaper
vendi ng machine. Further, the jury was not sequestered. Just as
in the instant case, the judge in Wllianms nerely instructed the

jurors "not toread or listen to anything pertaining to this case."”
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Here, the trial court was apprised of the existence of a
potentially highly prejudicial article. Wthout undertaking any
inquiry, the court squarely rejected the appellants' notion for
voir dire. Cognizant of Marshall's teachings that such publicity
cases are fact specific, under these circunstances we find that the
district court abused its discretion in failing to undertake
adequate inquiry into whether the alleged tainting incident

occurred and whether it was prejudicial.

I11. CONCLUSI ON

In this case, general newspaper reading was allowed under
instructions to the jury, although the jury was told not to read
about the trial. The critical article was prom nently | ocated on
the front page of the Metro section of the newspaper. The article
went into substantial detail and went well beyond the record. This
newspaper publicity raised a significant possibility of prejudice,
but the district court did not nake requisite inquiry into the
possi bl e prejudice. It failed to nmake its own independent
determnation as to the alleged intrusion upon jury inpartiality.

Under the specific facts of this case, we reverse for a newtrial

REVERSED.
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