IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-8218

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

ALBERTO RQJAS- MARTI NEZ and
OLAVO M CHEL, JR.,

Def endant s- Appel | ant s.

No. 91-8298

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JOSE CARRI LLO-RU Z, MARTI N CASAS- ACEVEDO,
EFRAI N GONZALEZ- TORRES, ROBERTO HERRERA,
M GUEL HERRERA, and ALFREDO REYES- MARENTES,

Def endant s- Appel | ant s,

Appeals fromthe United States District Court
for the Western District of Texas

(July 29, 1992)
Before WSDOM SM TH, and EM LIO M GARZA, Crcuit Judges.
JERRY EE. SMTH, G rcuit Judge:
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The six defendants in No. 91-8298! and the two defendants in
No. 91-82182 were arrested after they were discovered illegally
crossing the United States-Mexico border. After placing the
defendants in custody, border patrol agents returned to the area
where they had seen the defendants and traced the defendants' path
t o bags contai ni ng over 300 pounds of mari huana. The defendants in
No. 91-8298 confessed to border patrol agents that they had been
hired by the defendants in No. 91-8218 to transport the mari huana
across the border; the six then repeated their confessions to

speci al custons agents.

1.

The two groups were tried separately. All eight defendants
were convicted of (1) conspiracy to inport nore than 100 kil ograns
of marihuana, in violation of 21 U.S.C. 8 963; (2) inportation of
nore than 100 kil ograns of mari huana, in violation of id. § 952(a);
(3) conspiracy to possess with intent to distribute nore than 100
kilograms of nmarihuana, in violation of id. § 846; and
(4) possession with intent to distribute nore than 100 kil ograns of
mari huana, in violation of id. 8 841(a)(1). Various defendants in
No. 91-8298 appeal the adm ssion of their confessions, the failure

to sever Carrillo, and the constitutionality of sentencing. The

1 Jose Carrillo-Ruiz (Carrillo), Martin Casas-Acevedo (Casas), Efrain
Gonzal ez- Torres gcbnzalez), Roberto Herrera (R Herrera), Mguel Herrera (M
Herrera), and Al fredo Reyes-Martinez (Reyes).

2 ANlberto Rojas-Martinez (Rojas) and O avo Mchel, Jr. (Mchel).
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def endants in No. 91-8218 chal |l enge the sufficiency of the evidence
and the increase in their sentence for their role as organi zers.

W affirm

[11. No. 91-8298.
A. Vol untariness of Confessions

The defendants® attenpted to suppress the confessions made on
the night of their arrest, arguing four factors as denonstrating
that the confessions were involuntary and coerced: (1) the
physi cal conditions of their confinenent; (2) the deception and
psychol ogi cal coercion used by the questioners; (3) the failure to
advise themof their rights; and (4) the delay in presenting them
to a magistrate after detention. The governnent has the burden of
proving by a preponderance of the evidence that each defendant
voluntarily waived his rights and that the statenents he made were

voluntary. Colorado v. Connelly, 479 U S. 157, 168-69 (1986).

Vol unt ari ness depends upon the totality of the circunstances

and nust be evaluated on a case-by-case basis. Schneckloth v.
Bust anonte, 412 U. S. 218, 226 (1973). Under Connelly, a confession

is voluntary in the absence of official overreaching, in the form
either of direct coercion or subtle fornms of psychol ogical

per suasi on. United States v. Rayner, 876 F.2d 383, 386-87 (5th

Cr.), cert. denied, 493 U S. 870 (1989). W treat the district

court's findings of fact as valid unless clearly erroneous but nake

3 Casas, Conzalez, R Herrera, M Herrera, and Reyes noved to suppress;
Carri:lo did not nove to suppress and does not participate in this issue on
appeal .
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an independent review of the |egal conclusion of voluntariness.

Rayner, id. at 386.

Def endants conplain that they were wet, cold, and fatigued at
the time of the interrogation. They argue that they were m sl ed by
the synpathetic plain-clothes officer and frightened by the
uni formed of ficer. These circunstances do not denonstrate officia
coerci on. The defendants were apprehended after 10:30 p.m and
arrived at the border patrol station at approximately 11:30 p. m
When a suspect is apprehended in a crimnal act |ate at night, the
governnment is not required to wait until norning to performpolice
processi ng and i nvestigation.

Expressions of synpathy by an officer are not coercive. See

Hawkins v. Lynaugh, 844 F.2d 1132, 1139 (5th Cr.) (distinguishing

between perm ssible expressions of synpathy and inpermssible

prom ses of leniency), cert. denied, 488 U S. 900 (1988). An

of ficer does not overreach by conducting an interview in full
uniform including a service revolver, unless he threatens the
defendant. The district court found that the defendants were not
t hreatened, and we uphold this finding as not clearly erroneous.
Defendants also allege that the officers inplicitly prom sed
that they could return to Mexico if they confessed. The district
court found that no prom ses were made, and this conclusion is not
clearly erroneous in light of the evidence. After bringing them
in, the agents had each defendant sign an |1-274 form a voluntary
release for return to Mexico. The agents followed this procedure

for all undocunented aliens.



Mor eover, at that time, the governnent had found no drugs, and
it was likely that the defendants would be sent back to Mexico.
The officers made no statenents to the defendants that could be
construed as a promse, and the fact that the defendants who had
al ready been questioned were taken to a location different from
that to which the ones who had not been questioned were taken does
not giveriseto aninference that the officers were trying to nake
the defendants believe they would be released if they confessed.

Finally, defendants allege that the length of tine between
detention and arraignnent indicates that their confessions were
i nvoluntary. Because defendants first confessed within six hours
of the arrest, the delay in arraignnent does not render the
confessions automatically invalid. See 18 U.S.C. §8 3501(c). "Once
a defendant has been tried and convicted, delay in bringing him
before a magistrate is not reason to set aside the conviction
unl ess the def endant can show t hat he was prejudi ced by the delay."

United States v. Bustanmante-Saenz, 894 F.2d 114, 120 (5th Gr.

1990) . Since the delay in this case occurred after the
confessions, it could not have affected the vol untariness thereof.

The overall circunstances of the interrogations were not
coerci ve. The defendants were held in a cell, and later in a
heat ed vehicle, together. The agents testified that the defendants

would have been allowed <cigarettes or water during the



interrogation.* Defendants were advised of their Mranda® rights
i n Spani sh and voluntarily wai ved them ¢ Each interrogation | asted
less than thirty-five m nutes, and each def endant confessed within
that tine. The fact that the agents ceased to question the
defendants in No. 91-8218 after they invoked their Mranda rights
supports the court's finding that there was no coercion.
Defendants' <challenge to adm ssion of the second set of
confessions depends wupon a finding that the first set was
i nvoluntary. Since we conclude that the original confessions were
voluntary, we also affirm the adm ssion of the second set of

conf essi ons.

B. Sever ance.

Def endants appeal the court's denial of their notion to sever

4 The agents asked one defendant whether he was cold and offered hima
cigarette and gave water to another who requested it.

> Mranda v. Arizona, 384 U.S. 436 (1966).

6 Although defendants assert that they were not advised of their rights,
the district court found that they were advi sed, understood their rights, and
voluntarily wai ved them

) In the instant case, each of the five Mvants
signed two separate acknow edgenents that he had been
infornmed of his constitutional rights and that he
wai ved them and aggeed to speak wth the agents.
Furthernore, the Court finds fromthe evidence that
the statements made by each man were voluntary, and
that they were not induced by inproper pronises or
threats. Al though one of the Myvants, uel Herrera,
took the witness stand at the hearing on his notion to
suppress and testified to the contrary, it is the
Court's task to evaluate the testinony and to judge
their credibility. After hearing all the evidence,
the Court has found the facts adversely to the
Movant s.

These findings are not clearly erroneous.
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their trial from Carrillo's.’ Codef endants are entitled to
severance when they denonstrate defenses that are antagonistic.

United States v. Hernandez, 842 F.2d 82, 86 (5th Cr. 1988).

Defenses are antagonistic if they are nutually exclusive or
irreconcilable, that is, if the core of one defendant's defense is

contradi cted by that of a codefendant. United States v. Rocha, 916

F.2d 219, 231 (5th CGr. 1990), cert. denied, 111 S. C. 2057

(1991). W review the denial of a nmotion to sever for abuse of
di scretion. 1d. at 227.

Carrillo's defense did not contradict that of the other
defendants. All the defendants argued that the evidence agai nst
them was insufficient to convince the jury beyond a reasonable
doubt. During closing argunent, Carrillo's | awer argued that the
gover nnent had not proved beyond a reasonabl e doubt that Carrillo
had commtted the crines charged. He then argued, in the
alternative, that if the jury found that Carrillo had transported
t he mari huana, he shoul d be hel d responsi ble only for the anount he
carried individually. Carrillo did not testify, and the jury was
not instructed on | esser included offenses.

A statenent that Carrillo was not guilty and, if guilty at
all, not guilty of the crinme as charged, does not excl ude the other
defendants' clains that they were innocent. The court did not

abuse its discretion.

" Casas, Gonzalez, R Herrera, and M Herrera noved for severance;
Reyes and Carrillo did not nove to sever and do not participate in this issue
on appeal



C. Sentencing.

Carrillo received the mninmm nmandatory sentence under 21
US C 8§ 841(1)(B)(vii).® He argues that he has been denied his
constitutional guarantees of due process and equal protection by
the court's inability to depart downward fromhi s m ni numnmnandat ory
sentence. W find no constitutional violation.

Carrill o argues that while Congress's stated goal is to punish
maj or traffickers nore severely than m nor ones, the interaction of
the sentencing guidelines and mandatory m ninuns produces the
opposite result. The Anti-Drug Abuse Act of 1986 requires a
m ni mum sentence of five years wthout parole for any conviction
i nvol ving 100 kil ograns or nore of mari huana. Carrillo points out
that the only basis for departure below the mandatory mninmumis
substanti al assistance to the governnent. See 18 U.S.C. 8§ 3553(e).
Since couriers like Carrillo do not have access to information, he
argues that this system of departures provides kingpins, but not
couriers, with a neans of avoiding the mandatory m ni nuns.

Carrill o' s due process and equal protection clainms are w thout
merit.

[ A] person who has been . . . convicted is eligible for,

and the court nmay inpose, whatever punishnment 1is

aut hori zed by statute for his offense, so long as that

penalty is not cruel and unusual, and so long as the

penalty is not based on an arbitrary distinction that
would violate the Due Process Cause of the Fifth

Amendnent. In this context, an argunent based on equal

protection essentially duplicates an argunent based on
due process.

8 Like his codefendants, Carrillo was sentenced to 60 nonths'
i nprisonnent, four years' supervised release, and a sFeci al assessnent of
$200. Only Carrillo challenges his sentence on appeal.
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Chapman v. United States, 111 S. C. 1919, 1927 (1991) (citations

omtted); see also Nebbia v. New York, 291 U S. 502, 537 (1934)

(due process not violated where statute bears a "reasonable
relation to a proper |legislative purpose” and is "neither arbitrary
nor discrimnatory").

The statutory schene of mandatory m ni num sent ences obvi ously
does not discrimnate on the basis of a suspect classification
| nposi tion of mandatory m ni num sentences for offenses involving
| arge quantities of illegal drugs bears a rational relationship to
the legitimate purpose of enforcing federal drug |aws and is not
arbitrary.?®

Two circuits have rejected the contention that section 3553(e)
deni es equal protection to mnor participants in drug offenses.
W agree that section 3553(e) is rationally related to the
| egitimate purpose of obtaining valuable information from drug
crimnals. It does not discrimnate against a suspect class, nor
isit arbitrary. Congress has created nandatory m ni mum sent ences
and downward departures to achieve different goals, and the neans
it has chosen bear a rational relationship to those goals. e

therefore affirmCarrill o' s sentence.

9 See Chapman, 111 S. Ct. 1927-28; United States v. Kl ein, 860 F.2d
1489, 1500-01 (9th Gir. 1988); United States v. Holnes, 838 F.2d 1175, 1177-
78 (11th Gr.), cert. denied, 486 U S. 1058 (1988).

10 see United States v. Misser, 856 F.2d 1484, 1486-87 (11th Gr. 1988),
cert. denied, 489 U S. 1022 (1989); United States v. Broxton, 926 F.2d 1180,
1183-84 (D.C. Cir. 1991) (per curiam.




V. No. 91-8218.
A.  Sufficiency of the Evidence.
M chel and Rojas challenge the sufficiency of the evidence.
We review a claimof insufficiency to determ ne whether a rati onal
trier of fact could have found each of the substantial elenents

beyond a reasonabl e doubt. dasser v. United States, 315 U S. 60,

80 (1942). W viewall facts and credibility choices in the |Iight

nost favorable to the verdict. Jackson v. Virginia, 443 U. S. 307,

319 (1979); United States v. Bell, 678 F.2d 547, 549 (5th Cr.

Unit B 1982) (en banc), aff'd on other grounds, 462 U. S. 356

(1983). 11 Al though the evidence against the defendants is
circunstantial, arational jury could have found themguilty beyond
a reasonabl e doubt.

Def endants were found guilty of possession of marihuana with
intent to distribute, inportation of mari huana, and conspiracy to
commt these two offenses. Possession with intent to distribute
requires proof that the defendant had know ng possession of

mari huana with the intent to distributeit. E g., United States v.

Martinez- Mercado, 888 F. 2d 1484, 1491 (5th Cir. 1989). Inportation

additionally requires proof that the defendants played a role in

bringing the mari huana froma foreign country. United States V.

Her nandez- Pal aci os, 838 F.2d 1346, 1349 (5th Cr. 1988).

11 pefendants argue that Bell is not binding precedent because it was
decided by Unit B of the Fifth Grcuit, en banc. Consistently, however, we
have treated Unit B cases as precedential. See,_ e.g., United States v. Shaid,
937 F.2d 228, 230-31 (5th G r. 1991) gen banc) (citing United States v.
Adamson, 700 F.2d 953 (5th Gr. Unit B) gen bancb,.cert. deni ed, 464 U S. 833
Elgégii, cert. denied, 112 S. C. 978 (1992)); hited States v. Hall, 845

.2d 1281, 1283 (5th Gr.) (citing Bell), cert. denied, 488 U S. 860 (1988).
We now squarely hold that all Unit B cases are precedent in the Fifth Crcuit.
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In the instant case, after a sensor indicated an illega
border crossing, border patrol agents began a search. A group of
ei ght or ten people was spotted, and they appeared to be carrying
sonet hing. Several pieces of evidence indicated that this was the
only group of people crossing the border near this | ocation on that
night.!? Shortly after the agents saw the group, they began to run.
The agents pursued the defendants, who were apprehended. The
def endants had red marks on their upper bodies, as if they had been
carrying sonet hi ng.

After observing the sneaker treads of defendants' shoes, the
agents searched the field in which the defendants were apprehended.
Traci ng the sneaker prints, the agents di scovered over 300 pounds
of marihuana in eleven bags, sone of which had straps. An
addi tional bundle of matching shoul der straps was found the next
day. The agents also traced the tracks to the place where the
group originally was spotted. Fromthis evidence, a rational jury
could have concluded that defendants know ngly possessed the
mar i huana and carried it across the border. Defendants' argunents
to the contrary all contest the credibility or weight of the
evi dence, which we construe in the light nost favorable to the
verdi ct.

Roj as specifically contends that the evidence was i nsufficient

for the jury to conclude that he realized he was carrying

12 pgent Holland testified that there was only one group of people in
the vicinity. There was very little foot traffic in this area, and
i nvestigation revealed that there was only one set of sneaker tracks in the
ar ea. he agents' tracks coul d be distinguished because they wore boots.
Since the area was nuddy, footprints were easily observed.
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mar i huana. A reasonable jury could have concluded that a man
traveling on foot from Mexico, on a rainy night, carrying heavy
bags contai ni ng a uni quel y odorous substance, traveling with other
persons also carrying snelly |uggage, who abandoned his bag near
the bags of the other travelers and then attenpted to evade border
patrol agents, knew that he was carrying mari huana.

The def endants al so argue that there was i nsufficient evidence
to convict them of conspiracy. The governnent nust prove the
exi stence of a conspiracy and that the defendants know ngly and

voluntarily joined it. E.g., United States v. Grcia, 917 F. 2d

1370, 1376 (5th Cr. 1990). The governnent need not prove the
exi stence of a formal agreenent but nust prove beyond a reasonabl e
doubt that "two or nbre persons in sone way or nmanner, positively
or tacitly, cane to a nmutual understanding to try to acconplish a

common and unlawful plan." United States v. WIIlians-Hendri cks,

805 F. 2d 496, 502 (5th Cr. 1986) (citation omtted). The elenents
of conspiracy may be proved by circunstantial evidence alone.

United States v. Espinoza-Seanez, 862 F.2d 526, 537 (5th CGr.

1988) .

A conspiratorial agreenent may be inferred from concert of
action, id., which the evidence in this case denpbnstrates. The
agents found only one group of tracks, and the ei ght people fled at
the sane tinme and were apprehended in close proximty to each
other. The jury could conclude they were traveling together. From
the evidence relating to the footprints and strap marks, the jury

al so coul d conclude that all crossed the border carrying mari huana.
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The bags cont ai ni ng mari huana were found cl ose toget her, indicating
that the eight nen disposed of the bags together. A reasonable
jury could have concluded from these facts that the defendants

conspired to possess and inport the mari huana.

B. Sentenci ng Enhancenent.

At sentencing the district court decided that Rojas and M chel
shoul d be puni shed for their | eadership role in the conspiracy and
assigned a two-1evel upward adjustnent under U S.S.G § 3Bl.1(c).
The court based its finding of a leadership role® on the
confessions of the defendants in No. 91-8298. These confessions
were inadm ssible in the trial of Rojas and M chel under Bruton v.

United States, 391 U S. 123 (1968). The defendants argue that the

confessions simlarly were inadm ssible at the sentencing hearing
or, alternatively, that they were not reliable evidence.
Evi dence that is inadm ssible at trial nay be considered in a

sentencing hearing. United States v. Singleton, 946 F.2d 23 (5th

Cr. 1991), cert. denied, 112 S. C. 1231 (1992). Acourt may rely

upon uncorroborated hearsay at sentencing, Rodriguez, 897 F.2d at
1328, but the court inthis case did not need to rely upon a single
pi ece of wuncorroborated hearsay. The confessions of the six
defendants in No. 91-9298 corroborated each other. Additionally,

Rojas and Mchel rested separately from the other group of

13 pefendants conplain that the court did not make specific fact-
findings in support of its conclusion that defendants acted as "managers and
organi zers . . . [and] supervisors." A court is not required to nake
particularized findings under U.S.S.G § 3Bl.1, where the defendant has not
supplied specific rebuttal evidence, United States v. Rodriguez, 897 F.2d
1324, 1327-28 (5th Gr.), cert. denied, 111 S. C. 158 (1990).

13



defendants in the holding cell, dressed differently fromthe other
group, and responded differently to police questioning. The
court's reliance wupon the confessions was not an abuse of
discretion, and its finding that Rojas and M chel were organizers
was not clearly erroneous in light of all the evidence presented at
the two trials.

AFF| RMED.
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