United States Court of Appeals,
Fifth Grcuit.
No. 91-8593.

TEXAS CATASTROPHE PROPERTY | NSURANCE ASSCOCI ATI ON, et al.
Pl ai ntiffs—Appel | ees,

V.

Dan MORALES, Individually and in his official capacity as
Attorney General of the State of Texas, Defendant—-Appell ant.

Cct. 28, 1992.

Appeal from the United States District Court for the Wstern
District of Texas.

Before JOLLY and DUHE, Circuit Judges, and PARKER ! District Judge.

DUHE, Circuit Judge:

This appeal requires us to decide whether the district court
abused its discretion when it issued a prelimnary injunction
preventing the Attorney Ceneral for the State of Texas from
fulfilling his statutory duty to provide the sole |[egal
representation for the Texas Catastrophe Property |nsurance
Associ ation (CATPOOL), an entity conprised of private insurers that
writes insurance policies covering risks as prescribed by the State
of Texas. W find no abuse of discretion and accordingly affirm
the prelimnary injunction.

| .

CATPOOL was created by the Texas Legislature in 1971. 1971
Tex. Gen. Laws 843 (codified as anended at Tex.Ins.Code Ann. art.
21.49 (West 1981 & Supp.1992)). CATPOOL is a sort of assigned risk

pool; all of the property insurers in Texas are required to bel ong

1Chi ef Judge of the Eastern District of Texas, sitting by
desi gnation



to the pool as a condition of doing business in the state.
Tex.Ins. Code Ann. art. 21.49 8§ 4(a) (West 1981). The pool nust
wite "wndstorm hail and fire insurance" in designated parts of
the state. 1d. 8 1. CATPOOL wites its own policies and pays its
own clainms, which are funded first from premuns, then from
assessnents agai nst the nenber conpanies. In short, CATPOOL is
directly funded by the private nonies of private citizens and
corporations—not by the funds of the public treasury. If the
| osses exceed a certain anmount, the conpanies that fund CATPOOL are
entitledtolimted tax credits fromthe state. The parties do not
di spute these facts.

According to the statute that created it, CATPOOL is run
according to a plan of operation adopted in a rul emaki ng procedure
by the State Board of Insurance with the advice of the CATPOOL
board of directors. I1d. 8 5(c) (West Supp.1992). Representatives
of the nenber insurance conpanies conprise a mgjority of the board
of directors. The directors are "responsi ble and accountable" to
the State |nsurance Board. ld. 8 5(9). Since its creation,
CATPOCOL has enployed its own private |egal counsel.

A recent anmendnent to the statute, however, requires CATPOOL
to rely exclusively on the Texas Attorney General for |egal
representation, and the constitutionality of that anmendnent is the
subject of this suit. By an act effective Septenber 1, 1991, the
Legi sl ature procl ai ned: "The association [CATPOOL] is a state
agency for pur poses  of enpl oying or aut hori zing | egal
representation and shall be represented by the attorney general in

t he manner provided by general |aw for representation of any ot her



state agency by the attorney general." 1991 Tex. Gen. Laws 1077
(codified at Tex.Ins.Code Ann. art. 21.49, 8§ 12A (West Supp. 1992)).
On Septenber 3, CATPOOL and sone of its nenber insurance
conpanies filed this action under 42 U . S.C. § 1983, claimng that
t he anendnment requiring CATPOOL to be represented by the attorney
general deprived it of rights guaranteed by the federa
constitution. |In particular, CATPOOL prayed the district court to
enjoi n enforcenent of the anmendnent on the ground that the new | aw
stripped the association of its constitutional right to counsel.
After a hearing, the district court agreed with CATPOOL and i ssued
the prelimnary injunction. The attorney general appeals.
1.
There are four requirenents for a prelimnary injunction
"(1) a substantial likelihood of success on the nerits; (2) a
substantial threat that the novant will suffer irreparable injury
if the injunctionis not issued; (3) that threatened injury to the
movant outwei ghs any damage the injunction mght cause to the

opponent; and (4) that the injunction will not disserve the public

interest." Apple Barrel Prods. v. Beard, 730 F.2d 384, 386 (5th
Cir.1984). These four requisites are m xed questions of |aw and
fact. Al t hough we broadly review the district court's |egal

conclusions, its findings of fact will not be disturbed unl ess they
are clearly erroneous. W wll not reverse unless the appell ant
shows that the district court abused its discretion. Id.

The attorney general has not disputed the district court's
hol di ngs on the issues of irreparable harm the public interest,

and rel ative |l ack of harmto the attorney general. Having revi ewed



the district court's opinion, we believe that the court soundly
exercised its discretion when it held for the Plaintiffs on those
three issues, and we focus the remainder of our opinion on the
question that the parties have asked us to resolve: whether there
is asubstantial likelihood that the Plaintiffs will prevail on the
merits of their claim
L1l
The central question in this 8 1983 suit is whether any
federally guaranteed right of CATPOOL has been viol ated. The
attorney general, apparently not disputing that aright to retained
counsel in civil matters generally exists, argues that CATPOOL is
a state agency and therefore has no constitutional rights to assert
agai nst the state which created it, and which could destroy it if
the Legislature decided to do so. We conclude that there is a
constitutionally guaranteed right to retain hired counsel in civil
matters, that the right in this case is grounded in the Fourteenth
Amendnent due process clause, and that CATPOOL hol ds such a right.
A
Nowhere does the Constitution specifically say that a state
cannot deprive persons of counsel incivil trials,? but a nunber of
cases address the question. See, e.g., MCuin v. Texas Power &
Light Co., 714 F.2d 1255, 1262-65 (5th Cir.1983); Mdsley v. St.
Louis Sw. Ry., 634 F.2d 942, 945-46 (5th Gr. Unit A Jan. 1981),
cert. denied, 452 U.S. 906, 101 S.C. 3032, 69 L. Ed.2d 407 (1981),
Potashnick v. Port Gty Constr. Co., 609 F.2d 1101, 1117 (5th

2Cf. U.S. Const. anmend. VI ("In all crimnal prosecutions,
the accused shall enjoy the right ... to have the assistance of
counsel for his defence.") (enphasis added).



Cr.), cert. denied, 449 U S 820, 101 S C. 78, 66 L.Ed.2d 22
(1980); accord Gay v. New England Tel. & Tel. Co., 792 F.2d 251,
257 (1st Cir.1986). This Court has construed Suprene Court
precedent to find "a constitutional right toretain hired counsel."”
ld. at 1118 (construing Powell v. Alabama, 287 U S. 45, 69, 53
S.C. 55 64, 77 L.Ed. 158 (1932)). But see Kentucky W Va. Gas
Co. v. Pennsylvania Public Uility Commin, 837 F.2d 600, 618 (3d
Cr.) ("The Suprene Court has not recogni zed a constitutional right
to counsel in acivil case...."), cert. denied, 488 U S. 941, 109
S.C. 365, 102 L.Ed.2d 355 (1988). As the Suprene Court stated,
If in any case, civil or crimnal, a state or federal court
were arbitrarily to refuse to hear a party by counsel,
enpl oyed by and appearing for him it reasonably may not be
doubted that such a refusal would be a denial of a hearing,
and, therefore, of due process in the constitutional sense.
Powel |, 287 U S. at 69, 53 S.C. at 64. The Powell Court, which
directly reviewed a state conviction, was speaking of the
Fourteent h Anmendnent due process cl ause, ® while Potashnick applied
the Fifth Anendnent due process clause to a deprivation caused by
a federal court. Pot ashni ck, 609 F.2d at 1117. Because the
deprivation in the instant case is caused by a state, the
Fourteenth Anmendnent due process clause is the appropriate
amendnent on which to base this due process claim?*
The right to counsel in civil matters "includes the right to

choose the | awyer who will provide that representation.”™ MCuin,

714 F.2d at 1257. Wiile this right is "one of constitutional

Powel I, 287 U.S. at 50, 53 S.Ct. at 57.

“The district court based its decision on the Fifth
Amendnent, but that error is harmnl ess.



di rensi ons and should be freely exercised wthout inpingenent,"?>
the right is not absolute. MCuin, 714 F.2d at 1262. |f the state

can show "conpelling reasons,” then a party's right to choose its
own counsel may be overridden. W can find no intimation in the
record of the case at bar, though, that the State of Texas has net
t he extraordi nary burden of showing that it is conpelled to deprive
CATPOOL its fundanmental right® to choose its own counsel.

The district court specifically found that the reasons
proffered by the attorney general in support of this statute are
not conpelling in the constitutional sense. Before this Court, the
attorney general has argued that the state's interests are
“inportant,"’ but for purposes of constitutional analysis,
"inportant” reasons do not suffice where the Constitution requires
"conpel I ing" ones. W do not nean to say that the attorney general
cannot, as a matter of law, satisfy this burden when it cones tine
for himto oppose a permanent injunction. For the present, we are
only concerned with a substantial I|ikelihood of success on the
merits, and we do not believe that the district court abused its
di scretion when it found that CATPOOL is likely to prevail on this
poi nt .

B
Havi ng concluded that there is a constitutional right to

retai ned counsel in civil cases, and that this right may not be

i npi nged wi thout conpelling reasons, we nust ask whether CATPOOL

Mosl ey, 634 F.2d at 946.
SMcCuin, 714 F.2d at 1262.
'E.g., Appellant's Br. at 23-24.



holds this right. A state agency has no constitutional rights to
assert against the state of which it is a part. Board of Levee
Commirs of the Oleans Levee Board v. Huls, 852 F.2d 140, 143 (5th
Cir.1988). The attorney general has founded nuch of his case upon
this principle, but the principle cannot uphold the elaborate
argunent that he has tried to build upon it.

The principle that a state agency has no constitutional rights
to assert against the state that created it is predicated on the
concept that state agencies generally, if not always, are parts of
the state itself. The parties have expended many pages on the
question of whether CATPOOL is a "state agency." The nore
appropriate question is whether CATPOOL is part of the state. For
if CATPOOL be a part of the state, it cannot nake any
constitutional clains against the state; the agency and the state
woul d be one and the sane thing.

State governnent, as it nmy be conceived for our present
purposes, is a great conpendium of powers. It may nmake | aws
governing a vast array of activities, as is evidenced by the
shelves filled with state statutes on nyriad subjects. Sonetines,
for the sake of convenience, a state will squeeze off sonme of this
power to a political subdivision that it has created, such as a

muni cipality or alevee board. Then that snmaller state entity—that



"political subdivision"® or "auxiliar[y]"® or "arn]{ ]"' of the
st at e—takes charge of the function assigned to it and exercises the
power delegated to it.

Thus a | evee board nay expropriate |and and devel op a | evee
system wusing the power of expropriation and devel opnent that was
del egated by the state when the state created the | evee board. The
expropriated | and bel ongs to the state because the | evee board t hat
took it is part of the state. Huls, 852 F.2d at 143. |f the state
t hen decides that the | and shoul d no | onger be in the charge of the
| evee board but should be transferred to the park service, no
constitutional claimarises. It is the state's |and, and the state
can nove the land fromone part of itself to another. A federal
court would not entertain a suit by the |evee board against the
state, for "[t]o allow[such a] suit would be to allowthe state to
sue the state over state land." 1|d.

Simlarly, a private conpany that holds rights granted by a
state may assert a contract clause!® claimif the state inpinges
upon that contract. |If the sanme conpany conveys its rights to a
muni ci pality, however, and the state then inpinges on the
muni cipality's rights, no federal court wll entertain the suit.

City of Trenton v. New Jersey, 262 U S. 182, 43 S. (. 534, 67 L. Ed.

8City of Trenton v. New Jersey, 262 U.S. 182, 185, 43 S. C
534, 536, 67 L.Ed. 937 (1923).

°Town of Mbount Pl easant v. Beckwith, 100 U.S. 514, 524, 25
L. Ed. 699 (1880).

°City of Pawhuska v. Pawhuska O & Gas Co., 250 U. S. 394,
398, 39 S.Ct. 526, 528, 63 L.Ed. 1054 (1919).

11U.S. Const. art. |, 8§ 10.



937 (1923). As Chief Justice Marshall first stated the principle
that a part of the state nay not sue the state under the federal
constitution:

| f the act of incorporation be a grant of political power, if

it create a civil institution to be enployed in the
admnistration of the governnent, or if the funds ... be
public property, or if the state ..., as a governnent, be

alone interested in its transactions, the subject is one in

which the legislature of the state may act according to its

own judgnent, unrestrained by any limtation of its power

i nposed by the constitution of the United States.

Trustees of Dartnouth College v. Wodward, 17 U S. (4 Weat.) 518,
629-30, 4 L.Ed. 629 (1819).

The relevant inquiry, then, is one of identity: the materi al
question is whether CATPOOL is a part of the state. The district
court held that CATPOCL is not a part of the state, and we agree.
| f CATPOOL nmakes a profit, that noney does not go to the state.
Al t hough sone profits are used to purchase reinsurance, the nenber
conpanies may receive distributions from profits. Tex. I ns. Code
Ann. art. 21.49, 8§ 5(b) (West Supp.1992). If |osses exceed
prem uns, the nenber conpanies are assessed, not the public
treasury. See id. Wen CATPOOL | oses, the bank accounts of its
menbers are depleted, not the public treasury. The fact that
| osses are subsidized in part through the all owance of tax credits
does not elimnate therisk to the private entities' capital. Wen
CATPOOL wi ns, the bank accounts of its nenbers may be augnented,
not the public treasury. Hypothetically, if CATPOOL's |lawyer is
i nconpetent or disloyal, the nenbers, who are private conpanies
| ose noney, not the public treasury.

That the state holds, and exercises, the coercive power to

force private insurers doing business in Texas to cover certain



ri sks!? does not nean that the nobney com ng out of the conpanies'
bank accounts is state noney. It is private noney directed to pay
private clains. | ndeed, the anmpunt of noney paid on individua
clains depends on its attorneys' successfully advancing their
positions. The act creating CATPOOL is not "a grant of political
power," as in the case of a nunicipality or other political
subdi vi sion; CATPOCL i s not "enployed in the adm ni stration of the
governnment";*® and the funds that wll be used if counsel is
i nconpetent or disloyal conme from the accounts of private
conpani es, where that noney could remain if it were protected by
counsel. In short, the State of Texas is not alone interested in
the assets of CATPOOL. See Dartnouth College, 17 U S (4 Weat.)
at 629-30. Rather, the nenber conpanies are vitally interested in
protecting their private nonies, and the State of Texas cannot
deprive those conpanies of the rights guaranteed them by the
Constitution of the United States to protect their private
property.

We hasten to recogni ze that a state has extrenely broad powers
to legislate for the welfare of those in the state. The State of
Texas indeed has the power to create a state agency that is truly

a part of the state—+tike the State |Insurance Board—and fund that

12This power is not disputed in this suit, and we assune
that the state does hold such a power for purposes of this
decision. W express no opinion on the validity of such a power.

3The attorney general argues that CATPOOL "serves as an
integral part of the State [Insurance] Board' s adm nistrative
process for clains." Appellant's Reply Br. at 6. Admnistration
and processing of clains, even when done pursuant to the State
| nsurance Board's process, hardly makes this an agency invol ved
"Iin the adm nistration of the governnent."



agency by burdensone taxes against insurers doing business in
Texas. It could require that agency to rely solely on the services
of the attorney general. Because private noney is at risk through
CATPOOL, the | egislature has not created such an agency i n CATPOCL.
The state can deprive itself of any constitutional rights, as it
deens Wi se, but it cannot prevent private insurers fromprotecting
their owm noney wth retai ned counsel of their choice.

We conclude that CATPOOL holds the right to counsel, as
expl ai ned above. See supra section |Ill.A The recent anendnent to
t he CATPOOL statute has deprived CATPOOL and its nenber insurers of
that right, and the district court was correct to hold that the
Plaintiffs have a substantial |ikelihood of success on the nerits.

| V.
The attorney general has al so chall enged the standi ng of the
Plaintiffs. Article Ill of the Constitution requires a plaintiff
to "show that he personally has suffered sone actual or
threatened injury as a result of the putatively illegal
conduct of the defendant," d adstone, Realtors v. Village of

Bel | wood, 441 U. S. 91, 99, 99 S.Ct. 1601, 1608, 60 L.Ed.2d 66

(1979), and that the injury "fairly can be traced to the

chal l enged action" and "is likely to be redressed by a

favorabl e decision,” Sinon v. Eastern Kentucky Wl fare Rights

Og., 426 U S 26, 38, 41, 96 S.Ct. 1917, 1924, 1925, 48

L. Ed. 2d 450 (1976).

Val | ey Forge Christian College v. Anericans United for Separation
of Church & State, Inc., 454 U. S. 464, 472, 102 S.C. 752, 758, 70
L. Ed.2d 700 (1982). As should be apparent from the preceding
di scussion,* CATPOOL and its nenber insurers stand to lose a

constitutionally guaranteed right if section 12A is enforced. |If

the adjudicating court issues the injunction that the Plaintiffs

14See supra Part 111.



seek, the State of Texas wll be unable to enforce the new
anendnent and the Plaintiffs' injury wll be relieved. The
Plaintiffs have shown standi ng.

We are puzzl ed by the attorney general's argunent that CATPOOL
itself (as distinct from its nmenber conpanies) has no standing
because it did not adequately conply with the Texas Open Meeti ngs
Act . See Tex.Ins.Code Ann. art. 21.49, 8§ 5(k) (West Supp.1992)
(requiring notice of neetings to be given according to
Tex. Rev.Civ. Stat. Ann. art. 6252-17 (West Supp.1992)). Standing is
determ ned according to the criteria set out in the previous
paragraph, and CATPOOL has net those standards. The attorney
general may have sone cause of action under state law if he is
correct in arguing that CATPOCL inadequately conplied with its
notice obligations, but we discern no standing issue.

V.

For the foregoing reasons, the judgnent of the district court

AFFI RVED.

ROBERT M PARKER, District Judge, dissenting:

| agree with the majority opinion that the central question in
this Section 1983 suit is whether CATPOOL is a part of the State of
Texas, because a part of a state cannot assert constitutional

rights against that state.! But beyond this point, | nust part

1t is fundanental that state entities and political
subdi vi si ons have no due process or other rights to sue the state
creating and sustaining them See generally WIllianms v. Myor
and City Council of Baltinore, 289 U S 36, 53 S.C. 431, 77
L. Ed. 1015 (1933); Gty of Trenton v. State of New Jersey, 262



fromny coll eagues.

The majority opinion attenpts to distinguish CATPOOL fromthe
agency auxiliaries to which the majority recognizes a state may
del egate powers and functions, on the ground that CATPOCL's nenber
conpanies risk the loss of their own, private funds, and enjoy the
possibility of private profit, or "augnentation." At oral
argunent, Appellees characterized CATPOOL as a group of private
insurers protecting their private pocketbooks. | wite in dissent
because | do not agree that the noney at risk is the "private"
money of the CATPOOL nenber conpani es, and because the undi sputed
facts before the Court establish that CATPOOL is indeed a part of
the State of Texas. Because CATPOOL's nenber conpani es cannot
satisfy their burden with respect to the issuance of a prelimnary
injunctioninthis case, | would hold that the district court judge
erred in granting them the injunction at issue. See Canal
Authority v. Callaway, 489 F.2d 567, 572 (5th Cir.1974)
(prelimnary injunction can be granted only when the district court
has found "a substantial l|ikelihood that plaintiff will prevail on
the nerits.") (enphasis added).

| . CATPOOL: State Entity

The majority opinion recognizes that the Texas Legislature
could create a public insurance entity that is a part of the State,
fund it by taxing insurers, and require it to rely solely on the
services of the Attorney General. The Texas Legislature has done

just that in clear and unanbi guous | anguage in the Catastrophic

U S 182, 43 S.Ct. 534, 67 L.Ed. 937 (1923); Board of Levee
Conmi ssioners of the Ol eans Levee Board v. Huls, 852 F.2d 140,
143 (5th Cir.1988).



Property I nsurance Pool statute. CATPOOL is a creature of state
statute. Rowden v. Texas Catastrophe Prop. Ins. Ass'n, 677 S.W 2d
83, 90 (Tex.App.—=<€orpus Christi 1984, wit ref'd n.r.e.). The
CATPOCOL legislation indicates that CATPOOL is indeed "a part of"
the State of Texas. As the majority notes: CATPOOL was created by
the Texas Legislature to provide w ndstorm and hail insurance to
homes and busi nesses in the fourteen Texas counties along the Qulf
Coast; the Texas Legislature created CATPOOL in 1971 to provide
this windstormand hail insurance. Prior to the energence of the
CATPOOL |l egislation, these areas of Texas were not insurable;
private insurers in the pre-CATPOOL market were disinclined to
insure such high-hurricane risk property. In short: t he
Legi slature intended CATPOOL to pronpte the public interest by
protecting the econom c security of Texas citizens al ong the coast
(by insuring their homes and busi nesses), and by pronoti ng econom c
gromh and devel opnent along the Texas coast. See generally
Rowden, id.

CATPOOL is funded through the coercive power of the State of
Texas. Insurance conpani es doing business in Texas are conpelled
to be nmenbers of CATPOOL in order to be licensed by the State to
sell insurance. Tex.lns.Code Ann. art. 21.49, 8§ 4(a) (West 1989).
CATPOOL's public purpose is evident from its character as an
auxiliary of the State Board of [|nsurance. As the mgjority
appreci at es:

Sonetines, for the sake of convenience, a state wll squeeze

off sonme of [its great conpendium of powers] to a politica

subdivision that it has created, such as a nmunicipality or a

| evee board. Then that snmaller state entity—that "political

subdi vision" or "auxiliar[y]"[ ] or "arnf ]"[ ] of the
state—takes charge of the function assigned to it and



exerci ses the power delegated to it.

But the majority fails to recogni ze that, because CATPOOL oper ates
as a necessary arm of the State Board of |Insurance—+tself an
auxiliary of the State of Texas—€CATPOCOL is a State entity; that
is, CATPOOL is "a part of the State " for purposes of
constitutional analysis.

The circunstances of this case do satisfy the explanatory
hypot hetical posited by the nmajority. If the State of Texas
decides, as it has, that the funds assessed against CATPOOL'Ss
menber conpani es shoul d be assessed by way of the State Board of
| nsurance-control | ed CATPOOL schene—as opposed to an arguably | ess
efficient schene operated through the State Board of |[|nsurance,
proper—o constitutional claim arises. It is the State's
nmoney—ebt ai ned by force of the State's coercive power—-and the State
can nove the noney fromone part of itself to another (i.e., from
the State Board of |nsurance, which sets the assessnents, to the
State Board of | nsurance-controlled CATPOQL). Such an
adm nistrative decision is for the State to nmake. As a matter of
fundanental constitutional principle (federalism, a federal court
shoul d avoid wedging itself into such deci sions.

The CATPOOL Legi sl ation

The Texas Legislature, in creating CATPOCL, granted political

power to this entity of its own creation. In essence, CATPOOL is
a legislatively created, civil institution to be enployed in the
adm ni stration of Texas governnment. It is clear to ne that Texas'

CATPOOL schene falls on the state side of the federalism markings

| eft by Chief Justice Marshall in 1819. See Trustees of Dartnouth



Col l ege v. Wodward, 17 U S. (4 Weat.) 518, 629-630, 4 L.Ed. 624

(1819) ("If the act of incorporation be a grant of political power,

if it create a civil institution, to be enployed in the
adm nistration of the governnent, or if the funds ... be public
property, ... the subject is one in which the |egislature of the

state may act according to its own judgnent, unrestrained by any
limtation of its power inposed by the constitution of the United
States.").

In addition to setting the assessnents inposed involuntarily
upon CATPOOL' s nenber conpani es, the State Board of |Insurance sets
i nsurance premumrates. Wnd and hail storm | osses and expenses
incurred by CATPOCL are primarily covered by dollars collected
through the State Board of |Insurance-set premuns paid by the
i nsured persons of Texas. The district court found that the
maxi mum anount of premuns collected during a single year by
CATPOOL is $21 mllion. But, as the district court found yet
failed to appreciate: any tine prem uns exceed |losses in a given
year, those excess dollars are used to purchase reinsurance to
cover | oss exposure for possible future-year |osses in excess of
prem uns. If ever such losses and expenses exceed CATPOOL'Ss
prem um and reinsurance funds, the CATPOOL nenber conpanies are
assessed so that CATPOOL can cover the |osses and expenses under
such circunstances. The conpanies are assessed in anounts
proportionate to the anmount of business they respectively wote
during the previous year.

The State Board of I nsurance has conplete authority to adopt,

revise and anmend CATPOOL's pl an of operation, and CATPOOL's Board



of Directors is responsible and accountable to the State Board of
| nsur ance. Tex.Ins.Code Ann. art. 21.49 88 4 and 5 (Vernon
Supp. 1992) . | ndeed, CATPOOL's plan of operation (i.e., its
by-laws) nust be adopted by the State Board as an agency rule
Tex.Ins. Code Ann. art. 21.49, 8 5(c) (Vernon Supp.1992). Thus,
CATPOCOL is conpletely controlled by the State Board of [|nsurance,
not sinply regulated by it.?2

CATPOCOL perfornms adm nistrative functions; CATPOOL serves as
an integral part of the State Board's adm nistrative process for
cl ai ns. For exanple, the CATPOOL Act provides that clains are
first determ ned by CATPOOL, whose decisions, considered "agency

order[s]," are appealable to the State Board. Tex.Ins.Code Ann.
art. 21.49, 8 9 (Vernon Supp.1992). Texas Catastrophe Prop. Ins.
Ass'n v. Mller, 625 S.W2d 343, 346 (Tex.C v. App. —+Houston [14th
Dist.] 1981, wit disnmd); see also Rowden v. Texas Catastrophe
Prop. Ins. Ass'n, 677 S.W2d 83, 89 (Tex. App. —€orpus Christi 1984,
wit ref'd n.r.e.). Functions |ike those exercised by CATPOOL are
del egated by the Texas Legislature to state adm nistrative bodies
to further public purposes; they are not granted to private
entities representing private interests. Beacon National |nsurance
Co. v. State Board of Insurance, 582 S W2d 616, 618-619
(Tex. G v. App. —Austin 1979, wit ref'd n.r.e.). Indeed, the Texas

Suprene Court has construed the adm nistrative process involving

2ln contrast, a state-regulated private corporation's Board
of Directors is responsible to the corporation's private
sharehol ders, not to the State. Accordingly, a private
corporation's primary duty is private-interested, not
public-interested: the private corporation's primary task is to
earn private profit for its shareholders (wthin the bounds of
public-interested regul ations).



the State Board and its auxiliary, CATPOOL, as one "adm nistrative
body." Texas Catastrophe Prop. Ins. Ass'n v. Council of Co-Omers
of Saida Il Towers Condom nium Ass'n, et al., 706 S.W2d 644,
645-646 (Tex. 1986).

O her provisions of the CATPOOL Act indicate that CATPOOL is
a state entity. First, CATPOOL is explicitly subject to the Texas
Open Meetings Act, which Act applies only to governnental bodies.
Tex.lns.Code Ann. art. 21.49, § 5(k) (Vernon Supp.1992).
Tex.Rev.Civ. Stat. Ann. art. 6252-17, 8§ 1(c) (Vernon Supp.1992). No
private entities are subject to the Texas Open Meetings Act, whose
purpose in fact is to "enable public access to and to increase
public know edge of governnent decisionnmaking." Cty of San
Antonio v. Fourth Court of Appeals, 820 S.W2d 762, 765 (Tex. 1991).

The Act al so provides CATPOOL i munity fromliability in sone
ci rcunst ances. Basi cally, CATPOOL enjoys immunity for property
i nspections and statenents nmde at admnistrative hearings.
Tex.lns.Code Ann. art. 21.49, 8§ 10 (West 1989). | munity from
liability is an attribute of a sovereign. See e.g., Stout v. G and
Prairie Independent School District, 733 S . W2d 290, 297
(Tex. App. —bBal las 1987, writ ref'd n.r.e.).?

3O course, the Legislature nay wai ve sovereign inmunity
whenever it chooses. And the Texas Legislature did just that in
Septenber, 1991, relative to one aspect of CATPOCOL's sovereign
immunity. Until Septenber, 1991, CATPOOL, unlike private
insurers, was imune to "bad faith" lawsuits under Article 21.21
of the Texas | nsurance Code. See Leisure Services, Inc. v. Texas
Cat astrophe Property I nsurance Association, 712 S. W 2d 266,
267-268 (Tex. App. —-Austin 1986, wit ref'd n.r.e.). Unhappy with
CATPOOL's treatnent of insureds, the Legislature anended the Act
to apply Article 21.21 to CATPOOL. The fact enphasi zed by the
majority, that "[s]ince its creation, CATPOOL has enployed its
own private |legal counsel,” is one properly understood in the
light of this sovereign power of waiver. (This counsel-waiver



Finally, the Texas Legi sl ature has specified, inthe statutory
amendnent at the center of this case, that CATPOCL is a "state
agency for pur poses  of enpl oying or aut hori zing | egal
representation and shall be represented by the Attorney General in
t he manner provided by general |aw for representation of any ot her
state agency by the Attorney GCeneral." Tex. I ns. Code Ann. art.
21.49, 8§ 12A (Vernon Supp.1992).

1. CATPOOL Funds, Private and Public Interests: The Proper
Per spective

The majority, like the district court, msapprehends the
CATPOOL schene so as to i magi ne due process-violative takings from
private pocket books when such deprivationis not in fact happeni ng.
This is where the majority, like the district court before it,
appears to have lost its way.

True, CATPOOL is funded in part through State-coerced
assessnents against all Texas insurance conpanies.* Texas courts
have held that simlar assessnents anount to State taxes, and
accordi ngly, have upheld them+.e., because they are "inposed upon
and extracted fromproducers by governnental authority for a public
purpose."” Conlen Grain and Mercantile, Inc. v. Texas Grain Sorghum
Producers Board, 519 S.W2d 620, 623 (Tex.1975) (enphasis added).
See al so Friedman v. Anerican Surety Co. of New York, 137 Tex. 149,
151 S.W2d 570, 577 (1941). It is, then, irrelevant whether

CATPOOL receives noney fromthe State Treasury or directly from

fact is also, |I think, properly understood as partially a
pragmati c product of the State's fiscal concerns.)

“The other, nore fundanental part of CATPOOL's funds cones
by way of the premuns set by the State Board of I|nsurance and
paid by the insured persons of Texas.



private sources conscripted for a special public purpose.
Governnental funds al ways cone fromprivate sources. Utimately,
CATPOOL's funds are State funds, because they are raised through
the State's coercive power for public purposes. Thus, in this
respect too, Texas' CATPOOL schene fits within Chief Justice
Marshal | 's Dartnouth Col |l ege paradigm See Trustees of Dartnouth
Col l ege v. Wodward, 17 U. S. (4 Wieat.) 518, 629-630, 4 L.Ed. 629

(1819) ("If the act of incorporation be a grant of political power,

if it create a civil institution, to be enployed in the
adm nistration of the governnent, or if the funds ... be public
property, ... the subject is one in which the legislature of the

state may act according to its own judgnent, unrestrained by any
limtation of its power inposed by the constitution of the United
States.").

Moreover, while it is possible that CATPOOL's | osses in any
catastrophe year mght exceed the then current anount of
prem uns-derived noney i n CATPOOL's coffer—so that the nenbers wi |
have to pay at once the difference—the private pocketbooks of the
CATPOOL nenber conpanies are ultimately protected in vari ous ways.
First, excess noney fromyear to year, derived from the nenbers’
selling of insurance premuns, is invested by CATPOOL; CATPOOL
uses such profits to purchase rei nsurance—+.e., to cover the costs
associated with the expected major wi nd and hai |l st orm cat ast rophes
of the future. Second, there is a schene of tax credits in place
to conpensate conpanies paying any "excess" (danage claim
assessnents in any year (i.e., when the reinsurance noney in any

"catastrophe year" is not then sufficient to cover the costs of the



cat astrophe).

It is, finally, inportant to realize the follow ng. The
i nsurance conpani es conpri si ng CATPOOL' s nenbershi p are not forced
to do business in Texas. They choose to operate their businesses
inthe Texas i nsurance market. Menbership in CATPOOL, and all that
such nmenbership entails, is sinply a businessperson's cal cul ated
cost or condition of operating an insurance business in Texas. |If
the State Board of Insurance failed to set premuns at a rate
affording insurance conpanies the ability to operate at a
profit—+.e., at a rate overcom ng the busi ness cost associated with
potential CATPOOL assessnent s—these conpani es woul d soon di sappear
fromthe Texas | andscape.

In sum the State of Texas has a substantial interest in
maki ng sure CATPOOL' s nenber conpani es are not assessed so often or
to such an extent that they |ose noney. Texas protects this
interest primarily through her insurance-specialist alter ego, the
State Board of Insurance—which sets the rates of the insurance
prem uns: (1) CATPOOL's nenber conpanies sell, and (2) conprising
the primary source of funds to which State Board of
| nsurance-auxiliary, CATPOOL, turns in order to cover |osses and
expenses associated with wi nd and hail st ormcat astrophes al ong t he
Texas @ul f Coast. Texas supplenents the protection of her interest
inattracting and accommodati ng private i nsurance conpani es t hrough
a tax credit schene, which schene aneliorates the inpact of any
assessnents CATPOOL nust nake against its nenbers.

The majority, like the district court, focuses (1) on the fact

that CATPOOL currently carries but $137 mllion worth of



reinsurance (while an "average CAT. 4" hurricane hitting the Texas
Coast woul d evidently generate $1 billion worth of danmage cl ai ns);
and (2) on the fact that a CATPOOL nenber conpany can only credit
20%of a | oss per tax year under the CATPOCOL tax credit schene. 1In
So circunscribing its vision, the mgjority, like the district
court, freezes aspects of the CATPOOL funding schene in tinme and
out of context so as to m sconstrue the CATPOOL funding schene's
true, holistic nature.

Additionally, to the extent the private CATPOOL-nenber
conpanies feel the need to enploy their own counsel to protect
their peculiar interests wwthin the adm nistrative schene created
by the Texas Legislature, they may do so. The CATPOOL Act itself
recogni zes this through its authorization that: (1) "any affected
i nsurer who nmay be aggrieved by any act, ruling or decision of the
Association [CATPOOL] ... [to] appeal to the comm ssioner [of
| nsurance] ," and (2) any "person aggri eved by any order or deci sion
of the comm ssioner" to appeal to a District Court in Travis
County, Texas....".°®

I11. Conclusion

CATPOOL woul d have no existence and no funds if it were not
for the State's coercive power. And the private interests
inplicated by the CATPOOL |egislation appear insignificant in
conparison to the enornous public interests at stake. The Texas
Legi sl ature operated within its authority when it anmended the
CATPOOL statute so as to explicitly designate the Attorney General

of Texas as CATPOOL's representative. Because | find the district

°Tex. |l ns. Code Ann. art. 21.49 8 9 (Vernon Supp. 1992).



court's prelimnary injunction analysis clearly erroneous—n terns
of its evaluation of the essential nature of CATPOOL—and of f ensi ve
to our country's constitutional schene of federalism | would
reverse

| respectfully dissent.



