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PER CURI AM
Roy Lee Hodgkiss petitions for rehearing of our nobst recent
decision in this case.! He alleges that the Court erred in (1)

affirmng the district court’s findings regarding the Jencks Act,

District Judge of the Western District of Louisiana,
sitting by designation.

. W will not repeat here the facts and procedural history
of this case. They may be found in our unpublished opinion of
Septenber 16, 1996 and in United States v. Thomas, 12 F.3d 1350,
1363-64 (5th Cir.), cert. denied, __ US _ , 114 S. C. 1861, 128
L. Ed. 2d 483 (1994).



18 U.S.C. 8§ 3500, (2) concluding that there was no proof that the
governnent failed to provide all the debriefing notes at issue, and
(3) determining that the district court’s findings on the Brady?
and Jencks Act issues were sufficiently detailed to permt review.
We grant Hodgkiss’ petition for rehearing in part and deny it in
part. W also affirmthe judgnents of the district court as well
as Hodgki ss’ conviction and sentence.
I

Hodgki ss maintains that we erred in affirmng the district
court’s findings that no Jencks Act material exists in the agents’
debriefing notes. He argues that these notes are statenents
related to the subject matter on which the agents testified, and
t hus shoul d have been produced under the Jencks Act. W review a
district court’s decisions regardi ng di scovery under the Jencks Act
for clear error. United States v. Medel, 592 F.2d 1305, 1316 (5th
Cr. 1979).

The Jencks Act requires that the governnent provide the
defendant with witness statenents that relate to the subject matter
on which the witness has testified. 18 U S.C. 88 3500(b), (e)(1).
A “statenent” includes a witten statenent nmade by the wi tness and
signed or otherwi se adopted or approved by him 18 U S C
§ 3500(e)(1).

W find that the debriefing notes are statenents of the

debriefing agents. See Clancy v. United States, 365 U. S. 312, 313,

2 Brady v. Maryland, 373 U.S. 83, 83 S. . 1194, 10 L. Ed.
2d 215 (1963).
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81 S. . 645, 646, 5 L. Ed. 2d 574 (1961) (finding that nenoranda
prepared by governnent agents in the case were statenents for
pur poses of the Jencks Act); United States v. Sink, 586 F.2d 1041,
1050 (5th Cr. 1978) (holding that nenorandum report prepared by
gover nnment agent fromhis notes and recoll ection of interviews with
various w tnesses and verified for accuracy by another agent was
clearly a statenment under the Jencks Act as to the two agents),
cert. denied, 443 U S. 912, 99 S. C. 3102, 61 L. Ed. 2d 876
(1979). Moreover, we find that these statenents generally relate
to the subject matter of the agents’ testinony. The debriefing
notes and the agents’ testinony both touch on Hodgkiss’ relations
Wi th various codefendants and on the crimnal enterprise in which
he was engaged.? Hence, the district court clearly erred in
finding that the debriefing notes were not Jencks Act material.

However, we find this error harmess.* An error nmay be

3 Contrary to Hodgkiss’ suggestion, though, we see no
evidence in the record indicating that any of the agents “based”
his or her testinony in whole or part on the debriefing notes.

4 Relying on United States v. Welch, 817 F.2d 273, 274 (5th
Cr.) (“WlchI1”), cert. denied, 484 U S. 955, 108 S. C. 3501, 98
L. Ed. 2d 376 (1987), Hodgkiss clains that, when this Court
concludes that the district court erred in not requiring the
production of Jencks material, our “usual practice” is to permt
defendants to view Jencks Act statenents and file a supplenenta
brief before we address the issue of harmess error. However,
neither Welch 11, nor any other case in this circuit, stands for
such a proposition. In United States v. Wl ch, 810 F.2d 485 (5th
Cr. 1987), we remanded to permt the district court to conduct an
in canera hearing to determne whether a governnent agent’s

i nvestigation reports were Jencks material. On remand, the
district court found that the governnent’s failure to provide two
Jencks Act statenments at trial was harmess error. In Wlchll, we

conducted our own review of the agent’s testinony and the
i nvestigation reports and found themsubstantially the sane. Thus,
we affirmed the district court.
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harm ess where there is no substantial deviation between the
W tness’ prior statenments and trial testinony, Welch I, 817 F.2d
at 274, or where the wtness' statenents corroborated his
t esti nony. United States v. Anderson, 574 F.2d 1347, 1356 (5th
Cr. 1978). An error may also be harnless where the sane
information was given to the defense in sonme other form during
trial, Rosenberg v. United States, 360 U S. 367, 371, 79 S. C
1231, 1234, 3 L. Ed. 2d 1304 (1959), or when it has no “substanti al
i nfl uence” on the judgnent. United States v. MKenzie, 768 F.2d
602, 609 (5th Gr. 1985) (citation omtted), cert. denied, 474 U S.
1086, 106 S. C. 861, 88 L. Ed. 2d 900 (1986).

We have exam ned the agents’ testinony and the debriefing
notes, and have found no substantial deviation between them These
notes would not have been useful in attenpting to inpeach the
agents’ testinony. See Gaston, 608 F.2d at 612 (noting that a
governnent agent’s interviewreport that is producible as a Jencks
Act statenent may only be used to i npeach the agent’s testinony).
In short, the district court’s error here did not substantially
i nfl uence Hodgki ss’ convi ction.

I

Next, Hodgki ss contests our finding that “[t]here is no proof

The usual practice in this circuit in Jencks Act appeal s such
as this one is to conduct a harmess error review inmmediately
after determning that the district court has erred. See, e.g.
United States v. Gaston, 608 F.2d 607, 612 (5th Cr. 1979)
(suggesting that district court erred in failing to inspect in
canera or order production of certain agent interview reports but
finding, after exam ni ng governnent agent’ s testinony and i ntervi ew
reports, that any error was harn ess).
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that the Governnent failed to provide the district court with al
of the debriefing notes at issue.” He points to the governnent’s
adm ssion that “there are materials relating to the non-testifying
codefendants that were not produced,” and argues that the
governnment should be required to produce all of the debriefing
materials in its possession.

Qur finding is only incorrect if the debriefing notes for the

nontestifying codefendants are “at issue,” that is, if they fall
within the scope of our original remand in Thomas. But even if we
gi ve Hodgki ss the benefit of the doubt on this question, the record
clearly indicates that Hodgkiss did not specifically seek the
debriefing notes for the nontestifying codefendants until after
remand. Thus, we would still decline to send this issue to the
district court for an in canera review.

Brady holds that a prosecutor’s failure to disclose materi al
evidence favorable to the accused upon request violates due
process. While a prosecutor has the duty to produce Brady nmateri al
even if the defense fails to make a specific request, or any
request at all, United States v. Agurs, 427 U. S. 97, 107, 111-12,
96 S. . 2392, 2399, 2401, 49 L. Ed. 2d 342 (1976), reliance on
the governnent’s assurances that it is not in possession of Brady
materi al may be sufficient when the def ense nakes a bl anket request
for favorable material in a governnent’s file. Gaston, 608 F. 2d at
612. Hodgkiss nmade a general Brady request as part of one of his
pretrial nmotions. The district court properly di sm ssed Hodgki ss’

application as noot, given the governnent’s agreenent to provide
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Brady material .

At trial, Hodgkiss’ only specific Brady request dealt with the
debriefing notes for Don Howel |, a governnent witness. After an in
canera review of these notes, the district court determ ned that
they did not contain Brady material. Qher than the request for
Howel | ’s debriefing notes, Hodgkiss did not assert that the
governnent had suppressed any Brady material, and there is no
i ndi cation that the debriefing notes for nontestifying codefendants
are material or, for that matter, exculpatory or wuseful in
i npeachi ng gover nnent wi tnesses. Hodgki ss’ argunent on appeal that
the debriefing notes for the nontestifying defendants may contain
Brady material is entirely speculative. Thus, the fact that the
governnment did not produce these particul ar notes does not warrant
remand. See United States v. Navarro, 737 F.2d 625, 631 (7th Gr.)
(“Mere speculation that a governnent file nmay contain Brady
material is not sufficient to require a remand for in canera
i nspection, nmuch |less reversal for a newtrial.”), cert. denied,
469 U. S. 1020, 105 S. . 438, 83 L. Ed. 2d 364 (1984).

The Jencks Act provides that, before the governnent’s duty to
di scl ose attaches, a defendant nust nove for production of any
covered statenents after the wtness has testified. 18 U.S.C
8 3500(b); MKenzie, 768 F.2d at 609. Hodgkiss did not raise the
Jencks Act during the pretrial period except very inplicitly in an
omni bus notion for discovery and i nspection. This notion does not
request the governnent to provide statenents of the governnent

agents. Evenif it did, a defendant “cannot rely on a nulti pronged
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pretrial discovery notion to preserve [his Jencks Act] clains for
the appellate court in the event of an unsuccessful defense.”
McKenzie, 768 F.2d at 607. In any event, the district court
dismssed this notion as noot, in part because the governnent
of fered to provide Hodgkiss with all Jencks Act material.

At trial, Hodgkiss raised the Jencks Act during his cross-
exam nation of Agent CGeorge Mading as to Mading’ s debriefing of a
testifying codefendant, Aaron P. Cark. Hodgkiss tried to show
that Mading s debriefing notes constituted a statenent by C ark
At this point, Hodgkiss, to avoid having to ask for debriefing
notes after each testifying wtness, requested such notes “for al
of those wi tnesses who are going to be called.” |In other words,
Hodgkiss did not seek debriefing notes for the nontestifying
codef endants. A defendant who fails to alert the trial judge that
he believes the governnment has failed to produce a statenent
covered by the Jencks Act waives his rights to such production
| d. Hence, there is no need for an in canera review of the
debriefing notes for nontestifying witnesses to determne if they
contai n Jencks Act material.

11

Hodgki ss asserts that we erred by not requiring the district
court to provide detailed findings on the Brady/Jencks Act issues.
The district court nust determine in the first instance whether a
docunent is Jencks Act material. Canpbell v. United States, 373
U S 487, 493, 83 S. . 1356, 1360, 10 L. Ed. 2d 501 (1963).

Here, the district court exercised that duty. To determine if the
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court clearly erred, we have conducted our own review of the
debriefing notes. Gven our review, we do not believe a remand to
the district court for nore detailed findings is necessary.
|V
For the foregoing reasons, we GRANT Hodgkiss' petition for
rehearing in part and DENY it in part. Neverthel ess, we AFFIRMthe
judgnents of the district court in No. 91-8610 and No. 94-50789,

and AFFI RM Hodgki ss’ conviction and sentence.



