UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-8643

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

JAMES VI NCENT AGUI LAR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

( July 14, 1992 )

Bef ore GOLDBERG JONES, and DEMOSS, Circuit Judges.
DEMOSS, Circuit Judge:

Janes Vincent Aguilar (Aguilar) appeals his conviction for
seven counts of theft of governnent property under 18 U S.C. § 641.
In each count, the indictnent charged that Aguilar "willfully and
knowi ngly did steal and purloin U S. currency and nerchandi se.
by submtting to the Fort Bliss Post Exchange a personal check
whi ch he then well knew woul d be insufficient."” The district court
sentenced Aguilar to three years probation on each of the counts,

the sentences to run concurrently.



Agui | ar contends on appeal that the indictnent fails to charge

an offense under Wllians v. United States, 458 U S. 279 (1982),

which holds that a bad check is not a false representation,
t herefore, obtaining goods by witing bad checks cannot constitute
a "wongful taking" fromthe Governnent. W disagree and affirm
the conviction as to Counts Two t hrough Seven.
| . BACKGROUND

Aguilar is the husband of Staff Sergeant Barbara Simons
stationed at Fort Bliss, Texas. Between May 26, 1990, and June 9,
1990, Aguilar wote several checks to the Fort Bliss Post Exchange
(the "PX") and the post conm ssary for various anmounts, in exchange
for goods and cash. The checks were witten on an account at the
Sunset - Ogden branch of the Bank of America in Los Angeles,
California, and at the tine they were witten, the account had been
closed for insufficient funds. According to bank officer Bruce
Baker, Aguilar's account had a bal ance of $8.14 as of January 12,
1990, and the bank did not send himany account statenents after
January 1990 because his address was invalid, and he left no
forwardi ng address. There was no activity in the account between
January and My 1990, and when service charges depleted the
bal ance, the bank closed the account. Aguilar clains he did not
learn the account had been closed until after he wote the
insufficient funds checks at issue here.

The seven checks for which Aguilar was indicted were
i ntroduced as Governnent Exhibits 1-A through 1-G  The dates on

all the checks correspond to the dates in the indictnment, with the



exception of the check |abeled Exhibit 1-A referred to in Count
One. The date on that check was May 25, 1999. Aguil ar contends
that reversal is warranted as to Count One because a post-dated
check is not payable until the stated date.

18 U.S.C. § 641 provides,

Whoever enbezzles, steals, purloins, or know ngly

converts . . . any . . . noney, or thing of value of the

United States . . . Shall be fined not nore than $10, 000

or inprisoned not nore than ten years, or both; but if

the val ue of such property does not exceed the sum of

$100, he shall be fined not nore than $1,000 or

i nprisoned not nore than a year, or both.

Whet her an i ndictnent sufficiently alleges the el enents of an

offense is a question of |lawto be reviewed de novo. United States

v. Shelton, 937 F.2d 140, 142 (5th Gr. 1991).
1. DI D AGU LAR " STEAL" GOVERNMENT PROPERTY?
The elenents of the offense of theft of governnent property
under 8 641 were expressed in the district court's jury
i nstructions:

In order to establish a violation of this statute, the
gover nnment nust prove beyond a reasonabl e doubt:

First: That the noney or property contained in the
i ndi ctment belonged to the United States Governnent and
had a value in excess of $100 at the time all eged.

Second: That the defendant stol e or converted such noney
or property for the defendant's own use or for the use of
anot her; and

Third: That the defendant did so know ng the noney or
property was not his and with the intent to deprive the
owner of the use or benefit of the noney or property.
Record Vol . 2, p. 99.

The district court defined the term"steal"” as "the wongful taking

of noney or property belonging to another with intent to deprive



the owner of its use or benefit either tenporarily or permanently."
Id. at 102-103. The issue in this case is whether paynent by check
upon a closed account is a "wongful taking", so as to constitute
"stealing" as charged in the indictnent.

Traditionally, nost jurisdictions place bad-check witing
within the offense of fal se pretenses. 2 Wayne R LaFave & Austin

W Scott, Jr., Substantive CGrimnal Law § 8.9(a), at 417-18 (1986).

They hold that the giving of a check is an inplied representation
that the drawer has credit at the drawee bank sufficient to cover
t he anount of the check. 1d. at 417. Because of the difficulty in
applying the crinme of false pretenses to the situation where
property i s obtained by neans of a no-account or insufficient-funds
check, nost if not all states have enacted bad-check | egislation
creating a new statutory crine separate from and generally wth
penalties | ess severe than, the crinme of false pretenses. 1d. at
416.

Agui | ar contends that 8 641 does not cover issuance of bad
checks, «citing WlIllianms, where the Suprene Court reversed
convictions for making a false statenent to a federally-insured
bank under 18 U.S.C. § 1014%. WIlliams was engaged in check
kiting, i.e., opening an account with one bank, witing a check on

t hat account for an anobunt | arger than the bal ance, depositing the

! Section 1014 states, "[w hoever know ngly nakes any fal se
statenent or report, or willfully overvalues any | and, property
or security, for the purpose of influencing in any way the action

of . . . any institution the accounts of which are insured by the
Federal Deposit |Insurance Corporation, . . . upon any
application, . . . or loan, . . . shall be fined not nore than

$1, 000, 000 or inprisoned not nore than 30 years, or both."
4



bad check with another bank, and drawi ng cash on the deposited
check. 1d. at 281-82. The Court held that witing and depositing

the bad checks did not constitute either a "false statenent" or

"W llful overvaluation," as required for convictions under § 1014,

and reasoned that "a check is not a factual assertion at all, and
t herefore cannot be characterized as '"true' or 'false.'" 1d. at
284 .72

No case has directly applied Wllians to 8§ 641. This drcuit

has applied Wllians and held in United States v. Medeles, 916 F. 2d
195 (5th Cr. 1990), that the nere presentation of a check which
t he defendant knows to contain insufficient finds does not anount
to a false pretense under 18 U S.C. 8§ 1344(a)(2). Section
1344(a)(2) puni shes one who
know ngly executes, . . . a schene or artifice--. . .(2)
to obtain any of the noneys, . . . owned be or under the
custody or control of a federally chartered of insured
financial institution by neans of false or fraudul ent
pretenses, representations, or promses, . . . (enphasis
added)
Under both WIlians and Medel es, a presentation of a check on an
account with insufficient funds does not constitute a "false
representation" or "false pretense" as used in 8§ 1014 and 8§
1344(a(2). Significantly, Wllians and Medel es were both based on

statutes specifically requiring a "false statenent"” and a "fal se

pretense[]" respectively. Section 641, on which this case is
based, does not have | anguage to that effect: 8 641 makes it a
crinme to "steal [] . . . any . . . noney, or thing of value of the

2 The Court based its conclusion on the definition of a
check in the Uni form Commercial Code. 1d. at 285.
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United States" wthout explicitly nentioning false pretenses.
Therefore, we find this case di stinguishable fromboth Wllians and
Medel es, and hold that the common | aw neani ng of fal se pretenses,
contributes to the neaning of the term"steal" in 8§ 641.

In Boone v. United States, 235 F.2d 939 (4th Gr. 1956)

steal ing by "fal se pr et enses” under f eder al statutory
interpretation was held to differ fromcomon |aw theft by "fal se
pr et enses.” I n Boone, the defendant had transported a vehicle
across state lines after purchasing it with a check he represented
to be good but knewto be worthless, and was convi cted of violating
18 U S.C 8§ 2312, which provided that "[w] hoever transports in
interstate . . . commerce a notor vehicle . . . knowng the sane to

have been stolen shall be guilty of a crinme. (enphasis
added) The defendant contended his conviction to be error because
a "stolen" car was not taken through |arceny only. The court
affirmed the conviction, reasoning that "while 'stolen' s
constantly identified with larceny, the term was never at conmon
| aw equat ed or exclusively dedicated to larceny . . . . Nor in |law
is '"steal' or 'stolen'" a word of art,” |d. at 940. The court
further stated that regardl ess of what significance the common | aw,
the courts, or the lexicologists have ascribed to "stolen"

decisive here is the neaning that the Congress attributed to it.
Id. at 940-41. The court then concluded that Congress neant to

i nclude nore than common |aw |arceny in the neaning of the word

"stolen". The court affirmed the conviction holding that where an



autonobile is purchased with a worthless check and transported
interstate, it is "stolen" under § 2312.°3

In Morrisette v. United States, 342 U S. 246, 271-72 (1952),

the Court explained Congress' intent in its wording of 8§ 641:

It isnot surprisingif there is considerable overl apping
in the enbezzlenent, stealing, purloining and know ng
conversion grouped in this statute. Wat has concerned
codifiers of the larceny-type offense is that gaps or
crevi ces have separated particular crinmes of this general
class and guilty nen have escaped through the breaches.

.. The purpose which we here attribute to Congress
parallels that of codifiers of common | aw i n Engl and and
the States and denonstrates that the serious problemin
drafting such a statute is to avoid gaps and | oophol es
between offenses. . . . (footnotes omtted).

W think that Congress intended the provisions of |arceny-type
of fenses codified under § 641, to include the offense of which
Agui l ar was charged in this case.*

This Grcuit has held that a "hot" check can constitute bank

theft under § 2113(b), if sufficient evidence, other than the bad

check itself, exists to prove intent to steal. United States v.

Kham's, 674 F.2d 390 (5th Gr. 1982). Kham s had deposited a
$5, 000 check signed by one, Al Mrgargest, and w thdrew the funds
the next day. The governnent's handwiting expert testified that
Kham s wote everything on the check, except for the signature of

Al - Morgargest. On appeal Kham s contended that the evidence did

3 Boone was followed by the Suprene Court in United States
v. Turley, 352 U S. 407 (1957), which construed 8§ 2312 in the
sanme manner.

4 W are not alone in this conclusion. See, United States
v. Wllianms, 946 F.2d 888 (4th Cr. 1991) (tabl e--unpublished)
(avai |l abl e on WESTLAW .




not support the proposition that he intended to steal the $5, 000
represented by the check explaining this incident as nothing nore
than a "deposit of a 'hot check' against which subsequent
w thdrawal s were made." 1d. at 393. This explanation was rejected
by the jury, and this Court refused to disturb the holding for
i nsufficiency of evidence. The Court noted that evidence of intent
to steal existed beyond the check itself: (1) a conflicting
expl anation given by Khams to the bank when contacted about the
di shonored check; (2) the testinony of the handwiting expert that
Kham s had witten the check; (3) Kham s' denial that he wote the
check; (4) testinony that the address on the check was not Kham s
resi dence but was the English Language Center which Kham s once
attended; and (5) evidence reflecting the totality of the check
kiting schene in which this transaction played a part. The Kham s
court reasoned that, "[t]he jury was entitled to conclude that
Kham s' deposit of a worthless check and the withdrawal and use of

the funds represented by the check, in the circunstances presented,

constituted a taking of the $5,000 with intent to steal fromthe
bank, . . ." 1d. at 394 (enphasis added).?®
In sum we do not think that Wllians forecloses Aguilar's

conviction for stealing governnent property if the governnent

> After WIllians was deci ded, the Khami s court reversed the
conviction under 18 U.S.C. § 1014, but left undisturbed the §
2113(b) conviction.

In a simlar case, the Seventh Crcuit applied Wllians to
determ ne that check kiting could not constitute bank theft under
18 U.S.C. 8§ 2113(b), unless there was evidence of
m srepresentations other than "the kited checks thensel ves."
United States v. Kucik, 844 F.2d 493, 500 (7th Gr. 1988).
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proves that he know ngly passed a bad check with the intent not to
honor it. A "hot" check alone cannot be a false statenent under
81014, but it can be used to convict a defendant under § 641 of
theft by fal se pretenses if the governnent shows that the defendant
i ntended not to honor the check, thereby proving the el ement of
intent to deprive. Whet her the governnent sufficiently proved
Aguilar's intent to deprive the U S. of its property is the next
issue we will address.
[11. AGU LAR S | NTENT
The burden of proof is on the Governnent to prove each el enent

to the of fense beyond a reasonabl e doubt. 1n re Wnship, 397 U S

358, 364 (1970). In determ ning whether this burden has been
successful | y di scharged, the evidence and all reasonabl e i nferences
that may be drawn from the evidence nust be viewed in the light

nost favorable to the Governnent. United States v. Prieto-Tejas,

779 F.2d 1098, 1101 (5th Cr. 1986). When review ng the evidence
for sufficiency, this court has stated that it should decide
whet her a "reasonable trier of fact could find that the evidence

establishes guilt beyond a reasonable doubt.” United States v.

Aval a, 887 F.2d 62, 67 (5th Cir. 1989).

Agui | ar contends his convictions nmust be reversed because the
gover nnent made no show ng that he intended to deprive the United
States of its property. Aguilar states that in sinple state |aw
t heft-by-check prosecutions, it nust further be shown that he did
not intend to pay at the tinme the check was witten. See e.qg.
Wlson v. State, 663 S.W 2d 834, 836-37 (Tex. Crim App. 1984) (en




banc). Aguilar asserts that the evidence showed that at the tine
he wote the checks, he intended for the checks to be honored by
the bank in due course. In his statenents to the investigating
of ficers, Aguilar consistently stated that he i ntended to put noney
in his account to cover the checks. Aguilar contends that the fact
that the account was closed is of no nonent because no evidence
showed that he knew that the account was cl osed.

The governnent asserts that this is not a case in which a
def endant wote checks on an insufficient funds account with the
good faith intention to deposit in that account an anpunt that
woul d cover the checks before they cleared in the normal course of
busi ness. The account was closed at the tinme of issuance of the
checks after sone five nonths of inactivity. The bank officer
testified that the bank did not send Aguilar an account statenent
from January 1990, onward because his previous address was not
valid, and the bank did not have a forwarding address for him
During the five nonths of inactivity, the account bal ance dw ndl ed
to $8.14. As of January 12, 1990, the bal ance was depleted by
servi ce charges and the account was closed. The next tine Aguilar
attenpted to access the account was on May 25, 1990 when he wote
the first check to the PX for $329.37, as stated in Count One of
the indictnent. This check was foll owed by several other checks
amounting to a total of $2,349.69, according to the other six

counts in the indictnment.® Before trial, the Arny tried

6 Additionally, under FRE 404(b) the governnent submtted
evi dence of fifteen other bad checks witten on the sane cl osed
account by Aguilar to the PX between May 25, and June 11, 1990.

10



unsuccessfully to collect fromAguilar, who did not pay any anount
of noney in restitution, even though he clained that he intended to
honor the checks. Moreover, Aguilar admtted to the FBI that he
had witten the entire series of twenty-two checks when he knew
there was no noney in the account. The governnment contends that
based on all this evidence, a reasonable jury could infer that
Agui l ar intended not to honor the checks and, therefore, intended
to deprive the governnment of its property. Especially telling is
t he nunber of checks witten within a 17 day period with no attenpt
on Aguilar's part to nmake offsetting deposits.

We agree and hold that the governnent presented sufficient
evi dence fromwhich a reasonable jury could infer that Aguilar did
not intend to honor the checks when he wote them

| V. COUNT ONE: THE " POST- DATED' CHECK

Agui lar contends that his conviction as to Count One nust
neverthel ess be reversed because the evidence at trial clearly
showed that the date witten on the check was My 25, 1999.
(Governnent's Exhibit 1-A Record, Vol. 2, pp. 42-44). He argues
t hat a post-dated check cannot constitute an inplied representation
that the drawer presently has enough in his account to cover the
check, which is not even payable until the stated date. See, Tex.
Bus. & Com Code Ann. § 3.114(b).

The governnent responds that the date of the check was an
i ssue before the jury, and "by its finding of guilty in this count,
the jury evidently felt that it said '1990'." Governnent Brief at

10. In light of the appearance of the check itself and the

11



testimony presented at trial’, no rational jury could have reached
this concl usion. Aguilar's conviction as to Count One nust
t herefore be reversed.

For these reasons, we REVERSE the conviction as to Count One

and otherwi se AFFIRM as to the other counts of conviction.

" Markita Jordan, an enployee at the Fort Bliss Conm ssary,
testified that the check was "witten" on May 25, 1990, but she
al so admtted that Aguilar wote "May 25, 1999" on the check
The check itself was viewed as part of this record and clearly
shows 1999.
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