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STEWART, Circuit Judge:

This is a habeas corpus action brought by a state court
prisoner, WIllie D. Arnstead, alleging ineffective assistance of
counsel in connection with his guilty plea to tw counts of
aggravat ed robbery in Texas state court. The district court denied
relief, affording a presunption of correctness to the factual
findings of the state court. Wile we find that the district court
erred in affording a presunption of correctness because the state
court did not actually nmake a factual finding wth regard to one of
Arnmstead' s al |l egati ons, we nonet hel ess concl ude that Arnstead has
not denonstrated he was prejudiced by his counsel's alleged error.
We therefore affirmthe district court's denial of relief.

Backgr ound

On January 27, 1988, a Dallas County, Texas, grand jury

returned an indictnent charging Arnstead with the first-degree

fel ony of fense of aggravated robbery in Cause No. F88-77534-S. The



indictnment alleged a prior felony conviction for attenpted capital
mur der on Novenber 30, 1976, also in Dallas County, Texas, in Cause
No. F74-9501-H, for enhancenent of punishnment pursuant to 8§
12.42(c) of the Texas Penal Code. On January 29, 1988, the Dall as
County grand jury returned a second indictnment for a first-degree
felony offense of aggravated robbery in Cause No. F88-77715-JS.
That indictnent also was enhanced by the prior conviction for
attenpted capital nurder.

On March 11, 1988, pursuant to a pl ea agreenent, Arnstead pled
guilty to the two charges. The trial court sentenced himto two
concurrent 40-year terns of confinenent and a $750 fine. The tri al
court further nmade an affirmative finding that Arnstead had used or
exhi bited a deadly weapon, a firearm during the conm ssion of the
of f enses. Also on March 11, 1988, Arnstead's wife Elaine pled
guilty to one of the robberies, pursuant to a plea agreenent. She
was not sentenced until March 24, 1988. She received a sentence of
fifteen years.

Arnst ead di d not appeal his convictions, nor did he ever seek
to withdraw his qguilty plea or allege that his plea bargain had
been breached. He filed an application for state habeas relief
chal l enging the convictions, which the Texas Court of Crimna
Appeal s denied on QOctober 18, 1989. On June 11, 1990, Arnstead
filed a federal petition for habeas corpus relief. The district
court dismssed the petition with prejudice on July 24, 1992, and
this appeal followed.

Arnmstead argues on appeal that his defense counsel was



ineffective in the follow ng respects:

(i) advising Arnstead to waive his right to the exam ning
trial on the date it was schedul ed;

(ii) failing to investigate and contact w tnesses;

(ii1) telling Arnstead that he did not wish to try the case
because he did not want to blemish his record with a | oss;

(iv) advising Arnstead to perjure hinself;

(v) failing to inform Arnstead of his right to have a jury
sentence him

(vi) telling Arnstead he woul d be found guilty of the robbery
charges based upon his prior conviction for attenpted nurder;

(vii) asking Arnstead's nother to persuade him to plead
guilty; and

(viii) promsing himthat his wife, Elaine Arnstead, woul d get
probation if he pled guilty.

All eight of Arnstead' s allegations of ineffective assistance
of counsel were raised previously by him in his state habeas
petition. Arnstead's showing in support of his state habeas
petition included three affidavits concerning these contentions.
The affiants were Arnstead's wife, his nother, and anot her convi ct
who happened to be appearing in court on the sane day as Arnstead
and who allegedly overheard exchanges between Arnstead and his
counsel relating to the promse that Arnstead's wife would get
probation if Arnstead pled guilty.

In response to Arnstead's state habeas petition, the state
court requested that Arnstead's counsel, Alfredo Canpos, Jr.,
submt an affidavit addressing the allegations of the state habeas
petition, and the attorney did so. The Canpos affidavit directly

addressed seven of the eight allegations made by Arnstead, but it



did not address the "false prom se" issue at all.
Specifically, M. Canpos provided the follow ng answers to
defendant's all egations of ineffective assistance of counsel:
(i) he advised Arnstead of his right to an examning trial,
and Arnstead agreed to waive the examning trial in exchange
for the offense report;
(ii) he obtained the offense report, had an investigator
avai l able, and had information on the three w tnesses for
trial, all of which he reviewed with Arnstead;

(ii1) he did not tell Arnstead that he feared "bl em shing" his
record with a | oss;

(iv) he never recommended perjury;

(v) he advised Arnstead of his right to jury sentencing;

(vi) Arnstead m sunderstood his statenents regardi ng the prior

convi ction; he advised him only that, if the enhancenent

paragraph were found true, it would raise his mninmmpenalty
for sentencing and that it would "weigh heavily on the
puni shnment phase of the trial”

(vii) he did have a telephone conference with Arnstead' s

nmot her, wherein he "brought her up to date on the status of

t he case."

The Court found the statenents in counsel's affidavit to be
"true, correct and dispositive of the allegations presented by
[Arnstead] relative to M. Canpos."” Based upon these adopted
factual determ nations, the state court concluded that counsel was
not ineffective and that Arnstead entered know ng and voluntary
pl eas.

When Arnstead filed his federal habeas petition forwarding
these sane allegations, the nmagistrate judge reviewed Arnstead' s
clains in light of the state court record and Arnstead' s burden
under Hill v. Lockhart, 474 U S. 52, 58-59, 106 S.Ct. 366, 370, 88
L. Ed. 2d 203 (1985), to show that (1) his attorney actually erred,
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and (2) he would not have pled guilty but for the error. The
Fi ndi ngs, Conclusions and Recomendation of the United States
Magi strate Judge provided as foll ows:

In [Canpos'] affidavit [submtted in the state habeas
proceedi ng, he] specifically denied each of [Arnstead' s]

all egations of error on his part. Mor eover, [Canpos] also
detailed each of the acts which he took on [Arnstead's]
behal f, including advising him of all the constitutional

rights to which he was entitled, his efforts to investigate

the case, and his attenpts to insure that [Arnstead' s] qguilty

plea was knowing and voluntary.... The state court
subsequent |y accepted t hose statenents by [ Canpos] as true and
adopted them as findings of fact in regard to the claim of

i neffective assi stance of counsel.... Those findings of fact

as to the actions of [Canpos] nust be presuned to be correct,

even though they were entered into as a consequence of a

hearing by affidavit rather than an in-court evidentiary

hearing. (Enphasis added.)

The magi strate judge concl uded, and the district court agreed,
that Arnstead' s habeas petition should be di sm ssed based upon the
prem se that the state court had inplicitly found that none of
Arnmstead's all egations were neritorious.!?

Standard of Revi ew
Under 28 U.S.C. 8§ 2254(d), a presunption of correctness nust
be accorded findings of fact nmade by a state habeas court if
supported by the record. Summer v. Mata, 449 U. S. 539, 546-47, 101
S.Ct. 764, 769, 66 L.Ed.2d 722 (1981); Loyd v. Smth, 899 F.2d
1416, 1425 (5th Cr.1990). Al t hough an ineffective assistance
claimis not purely a fact inquiry, but rather a m xed question of

| aw and fact, "state court findings of fact made in the course of

Under 28 U.S.C. § 2254(d), we afford a presunption of
correctness to a state court factual finding except in certain
enunerated circunstances. |If the state court factual findings
are presuned correct, Arnstead's federal habeas petition was
properly di sm ssed.



deciding an ineffectiveness claim are subject to the deference
requi rement of § 2254(d)." Loyd v. Smth, supra (citations
omtted). However, findings not nade in the context of a "full and
fair hearing" or otherwse "not fairly supported by the record" as
a whole are not entitled to the "presunption of correctness."” 28
US C 8§ 2254(d)(2) &(8). The requirenent that there be a hearing
on the nerits may be satisfied in sone cases by affidavits—a
so-call ed "paper hearing"—+ather than by an in-court evidentiary
heari ng.

To prevail on an ineffective assistance of counsel claim a
petitioner nust satisfy the two-prong test enunciated in Strickl and
v. Washi ngton, 466 U.S. 668, 104 S.Ct. 2052, 80 L. Ed. 2d 674 (1984).
The Strickland test requires that a habeas petitioner prove not
only that counsel's performance was deficient, but also that the
deficient performance actually prejudiced the defense to such an
extent that there is a reasonable probability that, but for the
attorney's unprofessional errors, the result of the proceeding
woul d have been different. A reasonable probability is a
probability sufficient to underm ne confidence in the outcone of
the proceedings. Strickland, supra, 466 U S. at 694, 104 S.Ct. at
2068.

In H Il v. Lockhart, 474 U.S. 52, 106 S.C. 366, 88 L.Ed.2d
203 (1985), the Suprene Court applied the Strickland two-prong test
to cases involving guilty pleas. Thus, in a guilty plea scenari o,
a petitioner nust prove not only that his attorney actually erred,

but also that he would not have pled guilty but for the error.



| bi d.

Wth regard to the first prong of the Strickland /H Il test,
if a defendant is represented by counsel and pleads guilty upon the
advice of counsel, "the voluntariness of the plea depends on
whet her counsel's advice "was wthin the range of conpetence
demanded of attorneys in crimnal cases.' " Hll, supra, 474 U. S
at 56, 106 S.C. at 369, quoting McMann v. Richardson, 397 U. S.
759, 771, 90 S.Ct. 1441, 1449, 25 L.Ed.2d 763 (1970).

Wth regard to the prejudice prong, a defendant nust
"affirmatively prove" prejudice. Strickland, supra, 466 U S. at
693, 104 S. C. at 2067. A nere allegation of prejudice is not
sufficient to satisfy the prejudice prong of the Strickland test.
A petitioner nust establish that but for his counsel's alleged
erroneous advice, he would not have pleaded guilty but woul d have
i nsisted upon going to trial. Carter v. Collins, 918 F.2d 1198,
1200 (5th Gir.1990).

This assessnent, in turn, will depend in part on a prediction
of what the outcone of a trial m ght have been. H Il v. Lockhart,
supra, 474 U. S. at 56-58, 106 S.Ct. at 369-370. For exanple, where
the alleged error of counsel is a failure to investigate or
di scover potentially excul patory evidence, the prejudice inquiry
w || depend on the |ikelihood that discovery of the evidence woul d
have | ed counsel to change his reconmendation as to the plea. That
assessnent, in turn, wll depend in large part on a prediction of
whet her the evidence |ikely would have changed the outcone of a

trial. Simlarly, where the alleged error by counsel is a failure



to advi se the defendant of a potential affirmative defense to the
crime charged, the resolution of the prejudice inquiry will depend
| argely upon whether the affirmative defense |ikely would have
succeeded at trial. 1d.

Just last year, in Lockhart v. Fretwell, --- US ----, 113
S.Ct. 838, 122 L.Ed.2d 180 (1993), the Suprene Court noted that an
anal ysis focussing solely on nere outcone determ nation, wthout
attention to whether the result of the proceedi ng was fundanental |y
unfair or wunreliable, is defective. Lockhart involved an
all egation of ineffective assistance of counsel during a capital
sentenci ng hearing. The Court noted that the Sixth Amendnent ri ght
to effective assistance of counsel is recognized not for its own
sake, but because of the effect it has on the ability of the
accused to receive a fair trial. Thus, in our prejudice inquiry we
shoul d consider (1) whether, but for counsel's error, the defendant
woul d not have pled guilty but would have insisted upon going to
trial, H Il v. Lockhart, supra, and (2) whether counsel's deficient
performance caused the outcone to be unreliable or the proceeding
to be fundanentally unfair, Lockhart . Fretwell, supra.
"Unreliability or unfairness does not result if the ineffectiveness
of counsel does not deprive the defendant of any substantive or
procedural right to which the law entitles him" Fretwell, ---
UsS at ----, 113 S.Ct. at 844. Fretwell thus narrows sonewhat the
scope of the Sixth Amendnent's ineffective assistance of counsel
doctrine, and thereby further limts the availability of habeas

relief. Joseph L. Hoffmann, |Is Innocence Sufficient? An Essay on



the U S. Suprene Court's Continuing Problens with Federal Habeas
Corpus and the Death Penalty, 68 Ind.L.J. 817, 834, n. 80 (1993).
See also U S v. Suarez, 846 F.Supp. 892, 895 (D.C Guam 1994)
(noting that Lockhart may present a nore stringent test than
Strickland ).

This Crcuit reads Lockhart v. Fretwell as requiring a rather
appreci able show ng of prejudice. "If an appreciable show ng of
prejudice is required in the capital contest, a requirenent for a
showng of significant prejudice applies a fortiori in the
noncapital context." Spriggs v. Collins, 993 F.2d 85, 88, n. 4.
(5th Gir.1993).

Anal ysi s
Adequacy of the "paper hearing"”
The first seven contentions
Under 28 U S.C. 8§ 2254(d)(2), a presunption of correctness
W ll not apply to a state court finding of fact if the factfinding
procedure enpl oyed by the state court was not adequate to afford a
full and fair hearing.

Arnmstead argues that the district court should not have
af forded a presunption of correctness to the state court's findings
of fact with regard to any of his allegations because no |ive
evidentiary hearing was held; instead, the state court made its
deci si on based upon a "paper hearing"—the affidavits submtted by
Arnst ead and Canpos.

Wi | e acknow edgi ng that the presunption of correctness may

apply nonetheless to paper hearings in sone instances, Arnstead



argues that in this case a paper hearing was insufficient to form
the basis for the state court's decision to deny hi mhabeas relief.
He points to Nethery v. Collins, 993 F.2d 1154, 1157 n. 8 (5th
Cir.1993), citing Ellis v. Collins, 956 F.2d 76 (5th G r.1992), in
which this Court noted that "[f]indings based solely on a paper
record are not necessarily entitled to a presunption of
correctness.” The Nethery court also repeated a principle it had
stated in May v. Collins, 955 F.2d 299, 312 (5th Cr.1992): "[I]t
IS necessary to examne in each case whether a paper hearing is
appropriate to the resolution of the factual disputes underlying
the petitioner's claim"”

In Nethery, this Court refused to afford a presunption of
correctness to one of the state court's findings because the state
habeas court held no evidentiary hearing despite the subm ssion of
conflicting affidavits on that issue. In considering the adequacy
of the paper hearing, we noted that Nethery's petition was not
considered by the sane judge who had presided over his trial
t hus, there was no neani ngful opportunity for the court to assess
the credibility of the conflicting affiants.

Arnst ead argues that because there was no trial in this case,
a paper hearing was i nhadequate. He contends that the judge did not
have an adequate opportunity to assess Arnstead's credibility.
Thus, Arnstead argues that a paper hearing did not afford him a
full and fair hearing. Accordi ngly, Arnstead contends that the
state court factual findings wth regard to each of his allegations

should not be given a presunption of correctness, and we should
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remand for a live evidentiary hearing as to all eight of his
contentions. W disagree.

Unli ke the scenario in Nethery, the trial judge in Arnstead's
case who nmade the factual finding with regard to the conflicting
affidavits via the "paper hearing" was the sane judge who presided
over Arnstead's guilty plea. The judge had the opportunity to
fully assess Arnstead during his plea process and determne his
credibility then. He also had the opportunity to assess the
credibility of Alfred Canpos as well as Melvin Tryon, the convict
who appeared in his court the sanme day as Arnstead. W find that
inthis case a "paper hearing" was adequate for a determ nation as
to Arnstead's allegations. Thus, the state court's factual
findings are entitled to a presunption of correctness under 8§
2254(d). However, we nust point out that the state court nade
factual findings only wwth regard to the first seven of Arnstead' s
al | egati ons.

As we di scuss below, there was no state court factual finding
wth regard to the eighth issue raised by Arnstead, that of the
fal se prom se. A presunption of correctness can apply only to
findings that were in fact made. See 28 U. S.C. 8§ 2254(d)(1).

W find that, with regard to the first seven of Arnstead s
contentions, the district court correctly afforded a presunpti on of
correctness to the state court's determnation that those
allegations were without nerit. Accordingly, the district court
properly denied habeas relief to Arnstead based on these

cont enti ons.
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Arnmstead's "fal se prom se"” contention

Qur finding that the paper hearing was adequate as to the
first seven of Arnstead's allegations is inapposite to an anal ysi s
of whether Arnstead is entitled to relief on his eighth contention.
Consequently, we now nust turn our attention to whether the
district court properly denied relief based upon that claim

The primary i ssue on appeal is thus whether the district court
properly accorded a presunption of correctness to the state court's
supposed inplicit "finding" that Arnstead s counsel did not nmake a
fal se promse to Arnstead that his wife, Elaine Arnstead, woul d get
probation if he pled guilty.

We have carefully reviewed the Canpos affidavit. It fails to
address i n any manner what soever Arnstead's contention that Canpos
prom sed that Arnstead's wife Elaine would get probation if
Arnmstead pled guilty. W find the absence of any nention of the
al l eged false prom se suspect given the very detailed responses
Canpos gave to defendant's nunerous other contentions. It is
inpossible to determne whether the absence of information
regarding this allegation was inadvertent or intended. Because
Arnmstead had included so many contentions in his habeas petition,
and because Canpos' response was so lengthy and detailed (the
affidavit was four pages |long, alnost entirely single-spaced), the
fal se prom se charge may have gone unnoticed by Canpos, or the
response Canpos may have had to the alleged false promse sinply
may have been lost in the shuffle in drafting the affidavit. On

t he ot her hand, Canpos nay have chosen consciously not to address
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this charge for sone reason unknown to this Court.

W note that a paper hearing would have been adequate to
resolve this dispute. The court could have directed Canpos to
suppl enent his affidavit to directly address the false prom se
char ge. However, this was not done. The state court nerely
adopt ed the Canpos affidavit as submtted as true and di spositive
of Arnstead' s allegations. W agree with Arnstead that the scope
of the state court finding did not extend to the allegation
regarding the false prom se. The state court nerely determ ned
that the Canpos affidavit was correct. It did not find that
Arnstead's affidavit was not credible. Thus, there was no state
court "finding" on the issue of whether Canpos nade the false
prom se to Arnstead.?

What ever the reasons for the om ssion in the Canpos affidavit
of a response to the false promse charge, the state court
apparently failed to notice it. The nagistrate repeated the sane
m st ake, overl ooking the fact that neither the Canpos affidavit nor
the state court judgnent addressed the false promse issue.
Unfortunately, the district court followed suit, and Arnstead' s
"fal se prom se" charge slipped through the proverbial crack in the
conplicated nosaic of allegations that formed Arnstead's habeas
petition.

Under 28 U.S.C. 8§ 2254(d)(1), a presunption of correctness is

2Cf., May v. Collins, supra, 955 F.2d at 305, in which the
trial court's finding of fact expressly stated that the
affidavits submtted by the habeas petitioner were not credible
and unworthy of belief. The state court factual finding in My
was afforded a presunption of correctness.
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not required when the nerits of a factual dispute were not resol ved
in the state court hearing. This case presents precisely the
scenari o envi sioned by 8 2254(d)(1).

We conclude that it was error for the district court to find
that there had been a state court finding with regard to all of
Arnstead's al l egations (to which a presunption of correctness nust
be afforded) when in fact the state court never nade a factual
finding on the issue of whether Canpos made the false promse to
Armstead that his wife would get probation if he would plead
guilty.

Strickland /Hi Il Test

A. Performance prong

Havi ng determ ned that the district court did indeed err in
applying a presunption of correctness when in fact the false
prom se i ssue was not resolved by the state court, we nust anal yze
Arnmstead's ineffective assistance claim based upon an assunption
that his allegations of deficient performance by counsel are true,
i.e., that Canpos did promse Arnstead that Elaine would get
probation if he pled guilty, when in fact probation was not
avail abl e to her.

However, we note that it is only reasonable to | ook askance at
Arnmstead's claim Elaine Arnstead's pl ea agreenent plainly states
that she was not to receive probation. She and Arnstead signed
their plea agreenents on the sane day. However, Arnstead notes
t hat El ai ne was not sentenced until approximtely two weeks | ater,

and that he did not know she was not going to receive a prison
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sentence. He points out that a probation officer visited Elaine
the day she pled guilty, also giving himthe inpression that she
woul d receive probation. Wile it is at |east feasible that, at
the tinme he signed the plea agreenent, Arnstead nay have been under
the i npression that his wife El aine woul d get probation if he plead
guilty, he admts that he |earned she received a prison sentence
upon her sentencing. At no tine did he object to this. He did not
raise the issue on direct appeal. Had Arnstead truly been under
the inpression that there was a deal whereby El aine would receive
probation only, it seens he would have been protesting from the
rooftops upon first learning that Elaine had in fact received
fifteen years. Arguably, he would have tried to have the alleged
agreenent enforced or to withdraw his guilty plea. At the very
| east, he woul d have raised the issue on direct appeal. |nstead,
he was silent about the alleged false promse until he filed his
state habeas petition in June 1989, sone fifteen nonths after he
and El ai ne were sentenced. Arnstead, inraising his claimso | ate,
is attenpting to use collateral attack "to service for an appeal,"”
which we will not allow See U S v. Walsh, 733 F.2d 31, 34 (6th
Cir.1984), citing Sunal v. Large, 332 U.S. 174, 178, 67 S. . 1588,
1590, 91 L.Ed. 1982 (1947).

Moreover, Arnstead's own plea agreenents reflect no such
prom se, but instead contain a recitation that the docunents
contain "all of the provisions of said agreenent."” Further, in the
section of these plea agreenent provided for "[a]dditional

provi si ons of the agreenent the space was | eft enpty on one,
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and the second reflects that the only "[a] dditional provision" was
that the sentences were to run concurrently. Gven the fact that
the pl ea agreenents explicitly state that there were no other terns
to his deal, we are less willing to believe Arnstead's contention
t hat he was under the inpression that a prom se was nmade. See U. S.
v. Stunmpf, 827 F.2d 1027, 1030 (5th Cr.1987) (failure to object to
the om ssion of an agreenent in the witten papers filed of record
was grounds for denying relief for any failure to execute that
agreenent.)

But assum ng arguendo that Canpos did nmake the fal se prom se
to Arnstead, when in fact no such "deal" existed, such conduct on
the part of counsel mght constitute deficient performance. For
pur poses of analyzing Arnstead's clai munder the Strickland /Hil
test, we assune arguendo that such an act on the part of counse
woul d in fact constitute deficient performance. Thus, we presune
that Arnstead has net the first prong of the Strickland /Hi Il test.
B. Prejudice prong

We have concluded that the district court conmmtted error in
deferring to the supposed state court inplicit finding wwth regard
to the false promse allegation, when in fact there was no state
court finding with respect to this issue. Odinarily, we would
remand this case to the district court for a hearing on the issue
of whet her Canpos actually told Arnstead that his wife would get
probation if he plead guilty, i.e., whether the alleged false
prom se was in fact nmade, because no finding was nmade as to that

i ssue below, either by the state court or by the federal district
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court.

However, in this case, a remand is not necessary because
petitioner has not satisfied the second prong of the Strickl and
[H |l test by establishing prejudice. A court need not address
both conponents of the inquiry if the defendant nmakes an
i nsufficient showi ng on one. Spriggs v. Collins, 993 F.2d 85 (5th
Cir.1993), citing Strickland, supra, 466 U.S. at 697, 104 S.C. at
2069-2070. Assum ng arguendo that Arnstead received ineffective
assi stance of counsel, we conclude that he has not net his burden
of affirmatively proving prejudice as required by H Il v. Lockhart,
supra. |t would be a waste of judicial resources to remand for a
factual finding on the error prong of the inquiry when the
prejudice prong clearly has not been satisfied. Thus, we affirm
the district court's dismssal of petitioner's habeas claim

In this case, where the alleged error by counsel is the fal se
prom se that Elaine Arnstead would get probation if Arnstead
pl eaded guilty, an assessnent of the prejudice prong of the
Strickland /Hi Il test will depend at |east partly upon whether
Arnmst ead woul d have succeeded at trial.

Arnmstead alleged in his petition that he would not have
pl eaded guilty but would have insisted upon going to trial had he
not been told that his wife would get probation if he pleaded
guilty. However, this bare allegation is not sufficient to
establ i sh prejudice.

The evi dence of guilt agai nst Arnstead was strong. The police

had an eyewitness who identified himout of a lineup. They also
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lifted his fingerprints from the crinme scene. Under Hill, the
determ nation of whether prejudice has been proven depends upon
whet her Arnstead has affirmatively shown by a reasonable
probability that, but for his counsel's errors, he would not have
pl ed guilty and woul d have insisted on going totrial. W conclude
that Arnstead has not shown that even in light of the strong
evidence against him there is a reasonable probability that he
woul d not have plead guilty and that he would have insisted on
going to trial

Arnmstead previously had been convicted of the first-degree
of fense of attenpted capital nurder for shooting a man with a gun
during the course of another aggravated robbery. The seriousness
of that offense, when conbined wth the know edge that Arnstead
previ ously shot soneone during a robbery, woul d nost probably have
caused a judge or jury to i npose a sentence at or near the nmaxi mum
sentence possible. An offer of two forty-year concurrent sentences
clearly was a good deal for Arnstead. O herw se he was subject to
receiving two consecutive 99-year (life) sentences.® Wth the
forty-year sentence under the plea bargain, Arnstead m ght see his
freedom again. Under the two 99-year sentences, he would surely
live out the rest of his days in prison. In light of these
ci rcunst ances, Arnstead has not established that but for Canpos'
advice, he would have rejected the plea bargain. See Smth v.
McCotter, 786 F.2d 697 (5th Cr.1986) and Long v. United States,
883 F.2d 966 (11th G r. 1989). He has not shown that the guilty

3See § 12.42 Texas Penal Code.
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pl ea process was unreliable or fundanentally unfair. Lockhart v.
Fretwell, supra, --- US at ----, 113 S.C. at 841. Moreover, he
has not shown that he was deprived of any substantive or procedural
right to which the lawentitles him 1bid., at ----, 113 S.C. at
844.

The instant case is very simlar to another case fromthis
Circuit, United States v. Fuller, 769 F.2d 1095 (5th G r.1985). 1In
Fuller, the defendant sought habeas relief, contending that
m sinformation given to himby his lawer invalidated his guilty
plea. The district court had erroneously advised Fuller that the
maxi mum penalty for his offense was a fifteen-year prison sentence
and a $25,000 fine, when in fact the maxi mumsentence was only five
years and the maxi mum fine only $15,000. The attorney failed to
correct the trial judge when he m sstated the naxi num sentence.
Full er also maintained that his | awer advised himto plead guilty
in order to avoid the very strong possibility of receiving the
maxi mum sentence if he angered the Court by pleading innocent.
Full er contended that his | awer advised himthat the prosecutor
woul d recomend a | esser sentence if Fuller would change his plea
to guilty. At the sentencing, the prosecutor nade no
recommendati on concerning Full er's sentence and neither Fuller, nor
Fuller's lawer, called attention to the newy asserted prom se
that the prosecutor would recommend a |ighter sentence. The
def endant feared that, if he proceeded to trial and were convi cted,
he woul d recei ve the maxi mum sentence. Thus, rather than going to

trial, he pleaded gqguilty in the hope of receiving a |esser
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sentence. W held that, under the test laid out in Strickland?,
Fuller failed to denonstrate that the m sinformation i nduced himto
enter the plea or that it prejudiced him

Fuller was faced with what appeared to be overwhel m ng
evidence of guilt. Wiile it was debatable whether Fuller m ght
have accepted the risk of the five year sentence in the hope of an
acquittal at trial had he been properly advised that the nmaxi mum
sentence was only five years rather than fifteen, we nonethel ess
concluded that Fuller was not erroneously induced to believe that
he woul d benefit frompleading guilty. He was not led to believe
that a guilty plea would reduce his nmaxi nrum sentence. He nerely
pl eaded guilty in the expectation of possible consequences graver
than those he actually faced.

Fuller is very simlar to the instant case. Arnstead was not
erroneously induced into believing that he would benefit from
pl eading guilty. He did in fact benefit by pleading guilty in
light of the trenendous evidence against him In light of the
strong evidence against him the two concurrent forty vyear
sentences constituted a beneficial deal for Arnstead conpared to
the possibility of two consecutive ninety-nine year sentences had
he gone to trial and received the nmaxi num sent ence.

In fact, Arnstead presents an even stronger case for a finding

of failure to show prejudice than Fuller. In Fuller, it was at

“Ful | er was decided two nonths before H Il was handed down
by the United States Suprene Court; nonetheless, this Court
considered Fuller's claimunder the Strickland two-prong test
even though Hi Il had not yet applied Strickland in the guilty
pl ea scenari o.
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| east debatabl e that the def endant m ght have risked going to tri al
and receiving a five year sentence rather than pleading guilty in
light of an alleged prom se that the prosecutor would recommend a
| esser sentence. Fuller in fact did receive a five year sentence,
and yet we concluded he did not make a sufficient show ng of
prej udi ce. If Fuller did not bear his burden of establishing
prejudice, then, a fortiori, Arnstead has not borne his burden of
denonstrating prejudice. Mreover, even if Arnstead has arguably
shown at |east sone prejudice, he clearly has not shown the
"appreci able" anmpunt of prejudice required under Lockhart v.
Fretwell and Spriggs v. Collins, supra.
Concl usi on
The state court findings of fact as to the first seven of
Arnstead's allegations were properly accorded a presunption of
correctness by the district court. As to Arnstead's eighth
contention, that of the false prom se, assum ng arguendo that
def ense counsel's performance was deficient and did in fact nmake
the fal se prom se when none in fact existed, Arnstead has not nade
the requisite show ng of prejudice. The judgnment of the district

court 1s AFFI RVED
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