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WIlliam Babb appeals fromthe final judgnment entered in the
United States District Court for the Northern District of Texas
dismssing his 42 U S.C. 8§ 1983 conplaint against David Anthony
Dorman and the City of Ri chardson, Texas. For the reasons stated
bel ow, we affirm

| . BACKGROUND

This case arose out of the circunstances surroundi ng Babb's
arrest and prosecution for public intoxication, in violation of
Tex. Penal Code Ann. 8§ 42.08. According to the facts alleged in
his amended conplaint,! Babb and an intoxicated fenal e passenger
were traveling eastbound on East Arapaho Road in the Gty of
Ri chardson, Texas (the "City") during the early norning hours of
May 27, 1990 when the passenger becane ill. Feeling that she m ght
vomt at any nonent, she suddenly thrust open the door on her side
of the noving vehicle. After checking the view from behind and
W thout violating any traffic | aws, Babb pulled the autonobile to
the side of the road to assist her. Shortly thereafter, Dorman, an
officer with the City police departnent, pulled up frombehind in
his squad car. He checked Babb's driver's |icense and questi oned
hi m about his prior activities that night, including his alcohol
consunption. Babb explained that earlier he had been out playing
darts and was forced to pull over when his passenger becane ill

He also infornmed Dorman that he had consuned approximately five

!Babb filed his original petition on May 30, 1991. On June
11, 1991, he filed an anended conpl aint pursuant to Fed.R Cv.P.
15(a), which permts a party to anend a pl eadi ng once, as a matter
of course, at any tine before service of a responsive pleading.
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beers over the course of several hours, but stated that he was not
intoxicated and felt fine. Dorman then requested Babb to step out
of the autonobile to perform several field sobriety tests. Wen
Babb tol d Dorman t hat he was unable to effectuate three of the four
tests because of back and knee injuries, Dorman placed hi m under
arrest for driving while intoxicated ("DW").

Babb was then transported to the City jail where he was
vi deot aped perform ng various tests and answering questions. In
addi tion, he was adm ni stered a Breat hal yzer test, which registered
a bl ood al cohol content of 0.08, a | evel below that required under
Texas law for presunptive intoxication.? At that point, Dornan
changed the charge fromDW to public intoxication.® Babb alleged
that Dorman did so pursuant to an unconstitutional policy
promul gated by the Cty whereby persons arrested for DW are
instead charged wth public intoxication, wthout regard to
probabl e cause, whenever a Breathalyzer test reveals a blood
al cohol content of less than 0.10. He contended further that, in

accordance with another City policy, Dorman caused the destruction

’The term "intoxicated" is defined by Texas law as "(A) not
havi ng the normal use of nental or physical faculties by reason of
the introduction of alcohol, a controlled substance, a drug, or a
conbi nation of two or nore of those substances into the body; or
(B) having an al cohol concentration of 0.10 or nore."
Tex.Rev.Civ. Stat. Ann. 8 67011-1(a)(2)(A), (B). To be convicted of
the offense of driving while intoxicated, a person nust be i npaired
by drugs or alcohol to the degree required by § 67011-1(a)(2) (A,
(B), while driving or operating a notor vehicle in a public place.
Id. 867011-1(b).

3An individual commts the offense of public intoxication if
he "appears in a public place under the influence of al cohol or any
ot her substance, to the degree that [he] may endanger hinself or
another." Tex. Penal Code Ann. § 42.08(a).
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of the videotaped interview, which would have established that he
was not a danger to hinself or others. On January 3, 1991, Babb
went to trial for and was acquitted of the charge of public
i nt oxi cati on.

Babb subsequently filed this lawsuit urging that Dorman and
the Cty, acting separately and in concert, willfully, know ngly
and purposely deprived himof his constitutional rights of access
to favorable evidence and to be free from arrest, detention and
mal i ci ous prosecuti on w thout probabl e cause, as guaranteed by the
Fourth, Fifth, Sixth and Fourteenth Amendnents. In addition to
t hese federal causes of action he alleged state conmon | aw cl ai ns
for false arrest, false inprisonnent and nmalici ous prosecution.

Aside from the accusation about the destruction of the
vi deot ape, Babb advanced in his anmended conplaint certain |ega
conclusions in an effort to lend credence to his argunent
concerning the absence of the elenents necessary to sustain the
charge of public intoxication. |In particular, he clained that (1)
the Gty jail was not a "public place" as specified in the public
i ntoxication statute* and (2) the crime of public intoxication
requires a greater degree of intoxication to authorize a conviction
than that necessary for a charge of DW. Babb reasoned that the

fact that Dorman chose not to charge himwith DW confirmed that

4 Public place" is defined as "any place to which the public
or a substantial group of the public has access and incl udes, but
is not limted to, streets, highways, and the comobn areas of
school s, hospitals, apartnent houses, office buildings, transport
facilities, and shops."” Tex. Penal Code Ann. 8§ 1.07(a)(29).
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his conduct did not rise to the necessary |evel of danger
proscribed by the statute.

Along with their answers to the conplaint, the defendants
filed a joint notion to dismss pursuant to Fed. R G v.P. 12(b)(6),
asserting that the allegations nmade therein were insufficient to
nmeet the "hei ghtened" pl eadi ng requirenent necessary to overcone a
defense of qualified imunity available to Dorman.® |n addition,
they maintained that the statenents charging a conspiracy between
Dorman and the City were conclusory and therefore failed to state
aclaimfor relief.

Babb responded to the notion to dismss, reiterating the
factual allegations of his conplaint and argui ng once again that
Dorman's failure to pursue the charge of DW proved that he was
possessed of the normal use of his nental and physical faculties
within the neaning of the DW statute. He extrapol ated that,
given the retention of these capacities, he could not possibly have
been such a danger to hinself or others as required by Texas lawto
support his arrest for public intoxication. He repeated that the
City jail where he was charged with the offense was not a "public

pl ace” within the neaning of the public intoxication statute and

The qualified imunity defense is available to individua
muni ci pal officials, but not to nunicipalities. See Leathernan v.
Tarrant County Narcotics Intelligence & Coordination Unit, 507 U. S
. __ ., 113 s.t. 1160, _ , 122 L.Ed.2d 517, 523 (1993). To
survive a notion to dismss in cases where the qualified i munity
defense is raised, a plaintiff nust state facts, which if proven,
woul d defeat the defense. See Jacquez v. Procunier, 801 F.2d 789
(5th Gr. 1986); Elliott v. Perez, 751 F.2d 1472 (5th Cr. 1985);
see also Schultea v. Wod, No. 93-2186, 1994 W. 384497, slip op.
5636, 5639 n.2 (5th Cr. Aug. 9, 1994).
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that these factors, considered together, established the |ack of
probabl e cause for the charge. Wth respect to the heightened
pl eadi ng standard, he all eged

that Defendant DORMAN knew or should have
known that the | egal standards for the offense
of Public Intoxication are greater than that
for DW. dearly, the conplaint denonstrates
that Defendant Dorman knew or should have
known that if Plaintiff could not be arrested
for the offense of DW, no probable cause
would exist to arrest Plaintiff for the

of fense of Public Intoxication. . . . Further,
the Plaintiff contends that the jail is not a
public place as defined by Texas |aw
Furt her, Plaintiff's Conpl ai nt clearly

cont ends t hat t he arrest for Publ i c
| nt oxi cati on was acconpl i shed wi t hout probable
cause.

(R1-49).

The district court granted the defendants' notion and
dism ssed the clains for damages against Dorman as well as the
conspi racy count against the Gty. Babb then sought |eave to anend
the conplaint and submtted a proposed second anended conpl ai nt,
whi ch was substantively identical to the anended conpl ai nt under
scrutiny here, except for an added al |l egati on that Dorman's acti ons
violated clearly established law. (See R1-74, § 19). The district
court denied | eave to anend, granted the City's notion for summary

j udgnent on the charges respecting its allegedillegal policies and

entered final judgnent in favor of the defendants.?®

The district court did not specifically address Babb's
pendant state lawclains in any of its orders. Nevertheless, they
were inplicitly denied with the entry of final judgnent. Babb did
not brief the dism ssal of these clains on appeal, nor did he refer
to them at oral argunent. W therefore treat them as abandoned.
See Price v. Digital Equip. Corp., 846 F.2d 1026, 1028 (5th Cr
1988) . Babb al so appears to have ceded on appeal his charge
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1. DI SCUSSI ON

On appeal, Babb urges again that there was no probabl e cause
to charge himw th public intoxication and that his pl eadings were
sufficient to defeat Dorman's qualified imunity defense. He also
clains that the district court abused its discretion by denying him
|l eave to file the second anended conplaint. He further chall enges
the dismssal of the conspiracy count, as well as the grant of
summary judgnent to the Gty.

Qur review of the record reveals that summary judgnment in
favor of the Cty was plainly warranted and does not nerit further
di scussion. Although the Gty concedes on appeal that the district
court's reasoning behind its dism ssal of the conspiracy count was
faulty, with which we agree,’” we nevertheless affirmfor the reason
that Babb's all egati ons regardi ng the conspiracy are concl usory at

nmost. See Lynch v. Cannatella, 810 F.2d 1363, 1369-70 (5th Cir

1987) (bald allegations of conspiracy are insufficient to state a

agai nst Dorman with respect to the destruction of the videotape.
His argunent in this regard is confined to the grant of sunmary
judgnent to the City. 1|In any event, were we to consider the nerits
of the dism ssal of this contention, we would affirmfor failure to
state a claimfor relief under Arizona v. Youngbl ood, 488 U. S. 51,
58, 109 S. . 333, 337, 102 L.Ed.2d 281, 289 (1988) (only the bad
faith destruction of potentially useful evidence may constitute a
deni al of due process).

The district court dismssed this count on the ground that

the Gty could not conspire with a person who was imune from
liability. However, the Suprene Court has upheld nunicipal
ltability for 8§ 1983 violations notwithstanding the qualified

imunity of the individual municipal defendants. See Brummett v.
Canbl e, 946 F. 2d 1178, 1182 (5th Gr. 1991) (citing Oven v. City of
| ndependence, 445 U.S. 622, 638, 100 S.C. 1398, 1409, 63 L.Ed.2d
673, 685-86 (1980)), cert. denied, us _ , 112 S .. 2323,
119 L. Ed.2d 241 (1992).




8§ 1983 claim; Coral Petroleum Inc. v. Banque Paribas-London, 797

F.2d 1351, 1355 n.3 (5th Gr. 1986) (district court's judgnment may
be affirmed on any appropriate ground). We address Babb's
remai ni ng contentions in turn.

A. Pr obabl e cause and sufficiency of the conpl aint

In Elliott v. Perez, 751 F.2d 1472 (5th Gr. 1985), this court

announced a hei ghtened pl eadi ng standard which nust be satisfied
whenever there is all eged a defense of qualified imunity. |In such
cases, the conplaint nust "state wth factual detail and
particularity the basis for the claimwhich necessarily includes
why t he def endant -of fi cial cannot successfully maintain the defense
of immunity." [d. at 1473. Before us, Babb takes the position

that Elliott is no longer valid authority after Leatherman v.

Tarrant County Narcotics Intelligence & Coordi nation Unit, 507 U. S.

_, 113 s.C. 1160, 122 L.Ed.2d 517 (1993), in which the Suprene
Court struck down the heightened pleading requirenent in 8 1983
actions against municipalities. See id. at _ , 113 S.C. at _ ,
122 L. Ed. 2d at 524. 1n so doing, however, the Court cautioned that

"municipalities do not enjoy imunity fromsuit - either absolute

or qualified - under 8§ 1983." |[d. at , 113 S. . at _ , 122
L. Ed. 2d at 523. The Court, thus, had "no occasion to consider
whether . . . qualified immunity jurisprudence would require a
hei ghtened pleading in cases involving individual governnent
officials.” 1d. Gven this express reservation of the issue, we

decline to read into Leatherman any change in the |aw respecting

actions against individual nunicipal defendants and concl ude that



we are still bound by Elliott and its progeny in determning
whet her Babb stated a cl ai m agai nst Dor man.

"Qualified" or "good faith" immunity shields governnment
officials performng discretionary functions fromliability "unl ess
their conduct violates ‘'clearly established statutory or
constitutional rights of which a reasonable person would have

known. Jacquez v. Procunier, 801 F.2d 789, 791 (5th Gr. 1986)

(quoting Harlow v. Fitzgerald, 457 U S. 800, 818, 102 S. . 2727,

2738, 73 L.Ed.2d 396, 410 (1982)),; see also Streetman v. Jordan,

918 F. 2d 555, 556 (5th Gr. 1990); Saldana v. Garza, 684 F.2d 1159,

1162-65 (5th Cir. 1982), cert. denied, 460 U S 1012, 103 S.C

1253, 75 L.Ed.2d 481 (1983). The protection afforded by the
defense is an "imunity from suit, not sinply imunity from

liability." Geter v. Fortenberry, 849 F.2d 1550, 1552 (5th Gr.

1988). Consequently, we have |long held that "questions regarding
qualified immunity are resolved on the face of the pleadings and

wWthlimted resort to pre-trial discovery." Janes v. Sadler, 909

F.2d 834, 838 (5th Cir. 1990); see also Hunter v. Bryant, 502 U S.

, , 112 S. . 534, 536, 116 L.Ed.2d 589, 595 (1991)

(stressing the inportance of resolving the imunity issue at the
earliest possible stage of the litigation since it entails an
entitlenent to immunity from suit and not nerely a defense to
liability).

In suits alleging illegal arrest, the qualified inmunity
determ nation turns on whether "'a reasonable officer could have

believed [the arrest] to be lawful, inlight of clearly established



|aw and the information the . . . officer[ ] possessed.' Even |aw
enforcenent officials who 'reasonably but m stakenly concl ude t hat
probabl e cause is present' are entitled to inmmunity." Hunter, 502
US at _ , 112 S . at 536, 116 L. Ed.2d at 595 (quoti ng Anderson
v. Creighton, 483 U S. 635, 641, 107 S.C. 3034, 3039-40, 97

L. Ed. 2d 523, 531-32 (1987)); see also Gorra v. Hanson, 880 F.2d 95,

97 (8th Cr. 1989) ("the issue is 'not probable cause in fact but

"arguabl e" probable cause.'") (quoting Floyd v. Farrell, 765 F.2d

1, 5 (1st Gr. 1985)); Saldana, 684 F.2d at 1164 (police officer
may be immune from liability under 8§ 1983 even if it is later
determ ned that probable cause for an arrest did not exist). The
qualified immunity defense protects "all but the plainly
i nconpetent or those who knowingly violate the law." Mlley v.
Briggs, 475 U.S. 335, 341, 106 S.Ct. 1092, 1096, 89 L.Ed.2d 271,
278 (1986). Thus, a qualified inmunity defense cannot succeed
where it is obvious that a reasonably conpetent officer would find
no probabl e cause. Id. On the other hand, "if officers of
reasonabl e conpet ence coul d di sagree on this issue, inmunity should
be recogni zed." 1d. KeepinginmndElliott's hei ghtened pl eadi ng
requi renent, therefore, we must | ook to whether Babb has all eged
sufficient facts fromwhich it can be di scerned that no reasonabl e

of ficer could have believed that probable cause existed to arrest

himfor public intoxication.® Qur review of this question is de

8This determination is an objective one. See Harlow, 457 U S.
at 815-19, 102 S.Ct. at 2736-39, 73 L.Ed.2d at 408-11. That is,
where an officer's conduct violates clearly established |aw, his
imunity defense nust ordinarily fail despite his good faith belief
to the contrary because "a reasonably conpetent public officia
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novo. Elder v. Holloway, 510 U.S. _ , | 114 S.C. 1019, 1023,

127 L. Ed.2d 344, 351 (1994).

Babb's contention that Dorman knew or shoul d have known there
was no probable cause to change the charge to one for public
intoxication turns in |arge neasure upon his assertion that, as a
matter of law, the Texas public intoxication statute requires a
degree of intoxication greater than that necessary to sustain a
conviction for DW. He claims this is so because the Texas
| egislature specifically provided that public intoxication is not
a lesser included offense of DW, see Tex. Penal Code Ann.
8§ 42.08(g), and because Texas caselaw uniformy recogni zes that a
hi gh degree of inpairnment nust be present to justify an arrest for
public intoxication.

We have observed on nore than one occasion that, i n hol di ng

our | aw enforcenent personnel to an objective standard of behavi or,

our judgnment nust be tenpered with reason. Gassner v. Gty of

shoul d know t he | aw governing his conduct."” 1d. at 819, 102 S. Ct
at 2738, 73 L.Ed.2d at 411. By the sane token, Babb's concl usory
all egation that Dorman purposefully deprived him of his
constitutional rights is insufficient to subject Dorman "either to
the costs of trial or to the burdens of broad-reaching discovery."
Id. at 817-18, 102 S.Ct. at 2738, 73 L.Ed.2d at 410; see also
Mal l ey, 475 U.S. at 341, 106 S.Ct. at 1096, 89 L.Ed.2d at 278 (an
allegation of malice is insufficient to defeat qualified i munity
if the defendant acted in an objectively reasonable nanner);
Jureczki v. Cty of Seabrook, Tex., 760 F.2d 666, 669 (5th G r.
1985) (an officer's bad faith in obtaining or executing an arrest
warrant does not give rise to a 8 1983 action where probabl e cause
exists; likewse, an officer's good intent is irrelevant when he
contravenes settled law), cert. denied, 475 U S. 1045, 106 S. C
1261, 89 L.Ed.2d 571 (1986). Babb's allegation that his arrest was
nmotivated by a Gty policy is irrelevant, therefore, to the
qualified imunity issue.
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Garland, Tex., 864 F.2d 394, 397 (5th Cr. 1989) (quoting Sal dana,

684 F.2d at 1165).

An officer on the beat is not expected to have

and apply the know edge of a constitutiona

scholar, whose stock in trade is giving

concrete application to lofty, abstract | egal

principles. . . . Rather, we ask only that he

act in accordance with what a reasonable

of ficer "should or should not know about the

| aw he is enforcing."”
ld. (quoting Saldana, 684 F.2d at 1165).

Wiile it is true that public intoxication my not be a | esser

i ncl uded of fense of DW, this fact al one does not preclude a police
of ficer fromchargi ng an i ndividual with public intoxication rather
t han DW when, in the exercise of his discretion, the circunstances
warrant an arrest for that offense. Furthernore, after conducting
an exhaustive review of the Texas cases dealing with public
intoxication, we can confidently state that it is not clearly
established that the offense of public intoxication requires, in

all instances, a degree of intoxication greater than that for DW.?°

°None of the cases cited by Babb address the degree of
i nebriation necessary under Texas law to support the crine of
public intoxication as opposed to DW; nor did we di scover any such
cases through our independent research. The cases construing the
exi stence of probabl e cause for a public intoxication arrest focus
on whether the defendant was "in a position to be a danger to
hi msel f or another - wal king down the mddle of the street, in a
car, attenpting to purchase tire chains for a car - or was in such
an extrene state of intoxication that the suspect was incoherent
and/ or staggering and swaying." See Berg v. State, 720 S. W2d 199,
201 (Tex. App. -Houston [14th Dist.] 1986, wit ref'd) (and the cases
cited therein). It follows that the degree of intoxication
required to sustain such a charge will vary with the conplexity of
the task being perfornmed by the individual and the attendant
sur roundi ngs.
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We further hold that, in light of the facts alleged and the
establ i shed |l aw, a reasonable officer could have believed that he
was justified in holding the appellant for public intoxication.?
According to the anended conplaint, Dorman knew that Babb was
operating an autonobile after having consuned five beers, which
resulted in a blood al cohol content of O0.08. He al so knew t hat
Babb had entrusted to his care, an extrenely intoxicated passenger
who requi red sudden assi stance at a ti me when Babb was traveling on
a public road.! Even treating as true Babb's contentions that he
did not feel intoxicated or violate any traffic |l aws, as we nust on
a notion to dismss, a blood al cohol Ievel of 0.08 indicates sone
i ntoxication and inpairnent. W cannot say, under these
circunstances, that an officer could not have reasonably believed
t hat Babb was a danger to hinself or others within the neani ng of
Tex. Penal Code Ann. § 42.08(a). To defeat the notion to dism ss,
Babb was required to all ege facts showi ng not only that this charge
was illegal, but that it "was so illegal as to violate clearly
established law." Sal dana, 684 F.2d at 1165. This, he failed to
do.

The fact that Babb was | ater acquitted of the offense is of no
consequence. For purposes of probable cause, "[t]he determ nation

as to the possible danger elenent is reviewed not wunder the

10\W¢ need not and do not deci de whet her probabl e cause actually
exi st ed.

1Babb's claimthat the City jail was not a "public place" is
spurious. Although Babb nmay not have been a danger to hinself or
others while at the jail, the arrest in this case was based upon
hi s conduct while on a public street.
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standard used in a judicial determnation of guilt,"” Berg v. State,

720 S.W2d 199, 201 (Tex.App.-Houston [14th Dist.] 1986, wit
ref'd), but rather by "whether at that nonent the facts and
circunstances wthin [Dorman's] know edge and of which [he] had
reasonably trustworthy information were sufficient to warrant a
prudent man in believing that [Babb] had commtted or was

commtting an offense[,]" Beck v. Chio, 379 U.S. 89, 91, 85 S. Ct

223, 225, 13 L.Ed.2d 142, 145 (1964). We therefore affirm the
district court's finding that his anmended conplaint failed to
allege facts sufficient to overcone Dorman's qualified inmunity
def ense. 12

B. Denial of |eave to anend

Babb also contends that the district court abused its
di scretion by denying him leave to anend his conplaint a second
time after dismssing the clainms against Dorman for failure to
satisfy the heightened pleading requirenent. Odinarily, a
district court should provide a plaintiff wth the opportunity to

cure such a defect. Procuni er, 801 F.2d at 792. Her e, however,

2We could also affirmthe dism ssal of the conplaint on the
alternative ground that Babb failed to contest his initial arrest
for DW. The constitution is not offended by the absence of
probabl e cause for an arrest where probable cause exists for a
crime other than the one charged "provided that the 'crine under
which the arrest is made and [the] crinme for which probabl e cause
exists are in sone fashion related.'". Gassner, 864 F.2d at 398
(internal quotation marks and citations omtted). The offenses of
DW and public intoxication are sufficiently related within the
meani ng of this rule. Trejo v. Perez, 693 F.2d 482, 486 (5th Cr
1982); see also, United States v. Hathorn, 451 F. 2d 1337, 1341 (5th
Cr. 1971) (per <curiam opinion on petition for rehearing)
(upholding the legality of an arrest for DW on the ground that the
def endant coul d have been arrested for public drunkenness).
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Babb filed a detail ed response to the notion to dism ss in which he
urged that his anended conplaint was sufficient. Mor eover, his
proposed second anended conplaint added nothing to aid in the
determ nation of the qualified inmmunity issue except for the | egal
conclusion that Dorman's actions violated clearly established | aw.
However, "[t]o state a claim a pleader nust allege facts, not

| egal conclusions.” Hanson v. Town of Flower Mund, 679 F.2d 497,

504 (5th Gr. 1982). On this record we find no error in denying
t he anendnent. Anot her pleadi ng "woul d do not hi ng but prol ong the
i nevi tabl e, and would only subject the defendants to exactly those
hardships the [qualified] imunity doctrine is supposed to
relieve." Procunier, 801 F.2d at 793.
[11. CONCLUSI ON

Having carefully considered the facts as alleged and the
relevant | aw pertaining thereto, we agree with the district court
that the appellant has failed to rebut Dorman's asserted good faith
i munity defense. The district court's judgnent is therefore

AFFI RVED.
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