IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2205

S.W STEVERSQN, JR.,
Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

ver sus

LEON GOLDSTEIN, ET AL.,
Def endant s- Appel | ant s.

LEON GOLDSTEI N, JOHNNY | SBELL and
JOHNNY KLEVENHAGEN,

Def endant s,
Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas

(June 15, 1994)
Bef ore H GA NBOTHAM and W ENER, Circuit Judges, KAUFMAN, “~ District
Judge.
H G3 NBOTHAM Circuit Judge:

A jury concluded that the Sheriff and Cvil Services
Commi ssion of Harris County discrimnated against Shelby W
Steverson on the basis of race, and that the Sheriff retaliated
agai nst Steverson for activity protected by the First Amendnent.
The district court found for Steverson on a parallel Title VII

claim and entered judgnent against the County based on its own

District Judge of the District of Maryland, sitting by
desi gnation



findings and the jury's verdict. St everson argues on a Cross-
appeal that judgnent should also have been entered against the
Sheriff and others in their individual capacities. W AFFIRM

| .

Shel by W Steverson, an African Anerican, has been enpl oyed as
a Harris County Deputy Sheriff since 1979. During the evening of
February 27 and the early norning of February 28, 1988, while
serving as a private security guard at the U W Wtkins' Country
Cl ub, Steverson becane involved in a word fight with another
of ficer, Sergeant Mark Wal ker.

Sergeant Wal ker has a history of using racial slurs. He has
referred to African Anrericans in roll calls, for exanple, as "CGod
damm niggers."! He also has used racial epithets to refer to
menbers of the Harris County Sheriff's Departnment. Al though the
targets of these insults reported the incidents, the Departnent
took no disciplinary action.

On the night of February 27, 1988, Sergeant Wil ker had been
called by Steverson's fellow security guards in response to an
attenpted burglary near the Watkins' Country C ub. Wl ker arrived
and entered the club. According to the district court, "Once
inside the O ub, Walker verbally attacked Steverson in a racial
manner w thout cause and in the presence of the night <club
custoners. Steverson advi sed Wal ker that Steverson would report

Wl ker' s i nproper decorum Racial tensions grew." Walker left the

1 When asked whether he considered the term of fensi ve, he
responded that, in context, it was not.
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club and its owner followed him The owner objected to Wal ker's
treatment of Steverson. Steverson intervened. wal ker and
St everson exchanged angry words. The situation becane heated
because Wal ker was white while Steverson, the club owner, and nost
of the patrons of the club were black. Wtnesses testified that
vi ol ence threatened to ensue but in the end the parties went their
separate ways in peace.

The next day Steverson reported the incident. Johnny
Kl evenhagen, the sheriff of Harris County, declined to process
Steverson's conplaint. Wen Steverson submtted the conplaint to
the Internal Affairs Division, he was told to resolve the issue
informal ly. Steverson neverthel ess pursued the matter. After the
Departnent assessed the incident, Steverson was given a three-day
suspension foll owed by a ni nety-day probationary period. Sergeant
Wal ker received a witten reprinmand.

St everson appealed this result to Sheriff Kl evenhagen, but to
no avail. Steverson then asked the Harris County Sheriff's
Departnent Cvil Service Comm ssionto reviewthe sentence. Before
the Commi ssion heard the appeal, Steverson joined as a naned
plaintiff in a class action suit accusing the Departnent of
discrimnating on the basis of race. After hearing Steverson's
appeal, the Comm ssion increased Steverson's sentence to include
seven nore days of suspension. In several hundred cases the
Comm ssion had heard in the past, it had both decreased and

affirned but had never increased a sentence.



Steverson attributes his discrimnatory treatnent to race and
his political activities. These activities included filing a class
action Title WMI suit against the Harris County Sheriff's
Departnent, and foundi ng and participating in an organi zati on known
as the African Anerican Sheriff's Deputies League. The League
opposed the el ection of Kl evenhagen to the office of Sheriff of the
County, and Steverson publicly endorsed a conpeti ng candi date, J.C.
Mosi er, for the position. Steverson spoke on the radio in favor of
Mosi er and attended a neeting with Mbsier at which Kl evenhagen was
al so present. Five days after Steverson spoke on the radio, he
received an assignnent requiring himto work undesirable hours.
Steverson's new shift began at 6: 00 pmand ended at 2: 00 am naki ng
it inpossible for him to continue his private enploynent as a
security guard. No other nenber of the Sheriff's Departnent had to
wor k t hese hours.

The district court found as a matter of law that the C vi
Service Conm ssion violated Steverson's due process and equal

protection rights by augnenting his sentence and, out of an
abundance of caution," made findings of fact. The court submtted
to the jury Steverson's clains under 42 U . S.C. 88 1981 and 1983 of
discrimnation on the basis of race and of retaliation for his
Title VIl lawsuit and his political activities. The jury found
t hat Kl evenhagen di scri m nated agai nst Steverson on the basis of
race and retaliated against him on the basis of political

activities, that race played a part in the Comm ssion's decisionto

augnent Steverson's sanction, and that Sheriff Kl evenhagen had a



policy of discrimnating against African Anmericans. But it also
found that the policy was not a noving force in the violation of
Steverson's constitutional rights. The jury awarded Steverson
conpensation in the anount of $200, 655.

1.

The County? contests the jury's award of damages as founded on
erroneous | egal reasoni ng and as supported by i nadequat e evi dence.
The district court's conclusions of law and the jury's findings of
fact provide various i ndependent bases for affirm ng the judgnent.
W will affirm the judgnent if any of these bases enjoys an
adequat e support in fact and | aw.® Because the County did not nove

for a directed verdict on its own behalf or on behalf of Sheriff

Kl evenhagen, we will affirmif any evidence supports the jury's
verdict.* Finally, we will avoid the conclusion that the jury's
2 W will refer to the defendants collectively as the

County, except where we nust distinguish anong them

3 See Aney Sav. & Loan Ass'n v. Trinity Banc Sav. Ass'n,
885 F.2d 266, 271 (5th Gr. 1989) (noting that affirmance is
appropriate "when the review ng court can be reasonably certain
that the jury did not base its verdict on an unsound theory")
(citations and internal quotation marks omtted).

4 Bunch v. Walter, 673 F.2d 127, 130-31 (5th Cr. 1982)
(citation and internal quotation marks omtted) (allow ng
affirmance of jury verdict on any evidence where party failed to
move for directed verdict). Counsel for the County did nove for
a directed verdict in regard to several defendants in their
i ndi vi dual capacities, but the record does not indicate a notion
for a directed verdict on behalf of Sheriff Kl evenhagen or the
County. Steverson asserts that the County did not nove for a
directed verdict, and the County does not clai motherw se.
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findings conflict wth one another, if the facts of the case
permt.?®
L1,

The County first argues on appeal that the district court
erred inits conclusion that the Gvil Service Conm ssion violated
Steverson's rights to due process and equal protection. The court
based this conclusion on the Ilanguage of the Harris County
Sheriff's Departnent Cvil Service Regulations and the manner in
which the Conmmssion inplenmented those regulations. The
regul ations enpowered the Commission to "nodify" disciplinary
actions in response to an appeal by an enployee. The court
interpreted the regulations as not allowing the Conmssion to
augnent a disciplinary action. It also noted that Steverson
received no notice that an appeal could result in an increased
sentence, and that Steverson's was the first and only case anong
several hundred appeals in which the Comm ssion increased a
sentence. W need not assess the County's argunents that the court
erred in its analysis because the jury verdict provides adequate
al ternative grounds for affirnmnce.

The jury found that race played a part in the Conm ssion's

treatment of Steverson.® The County contests the jury's finding of

> See Giffin v. Matherne, 471 F.2d 911, 915 (5th Gr.
1973) ("The Seventh Anmendnent requires that if there is a view of
the case which makes the jury's answers consistent, the court
must adopt that view and enter judgnent accordingly."). See also
Nance v. Gulf Gl Corp., 817 F.2d 1176, 1178 (5th Cr. 1987).

6 The County does not argue on appeal that the jury failed
to find that racial discrimnation was a sufficiently strong
notive to satisfy 42 U S.C. 8§ 1983. W therefore do not address
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racial discrimnation only on the grounds of inadequate evi dence.
Qur inquiry islimted to whether there i s any evidence to support
the jury's verdict under 42 U S C. § 1983. There 1is. The
Commi ssion took an unprecedented step in increasing, rather than
decreasing or |l eaving intact, Steverson's punishnent. The original
sanction of Steverson stemmed froma racial conflict and, the jury
concluded, race played a part in the Sheriff's and then the
Commi ssion's decision to affirmit. Steverson can recover for the
harm he suffered because of the Comm ssion's actions. W need not
deci de nore.

The County also argues that the district court erred by
applying retroactively the 1991 Anmendnents to the Gvil Rights Act,
and by allowing Steverson to proceed under 42 U.S.C. 88 1981 and
1983 on his claimof retaliation for his Title VII class action
suit. W need not address these assertions because, regardl ess of
their merit, the jury's findings require affirmance.’ Kl evenhagen
acknow edged that he was aware that Steverson backed Kl evenhagen's
opponent, J.C. Msier, in the race for Sheriff of Harris County.

Kl evenhagen was present at a neeting that Steverson attended in

t he i ssue.

" But see Landgraf v. USI Film Products, 114 S. C. 1483
(1994) (holding that 1991 Gvil R ghts Act jury trial and
conpensatory damages provisions do not apply retroactively); lrby
v. Sullivan, 737 F.2d 1418, 1429 (5th Cr. 1984) (holding that 42
U S C 8§ 1983 does not provide claimbased on retaliation agai nst
party for suit under Title VII, but that 42 U S.C. § 1981 does);
Carter v. South Cent. Bell, 912 F.2d 832, 840-41 (5th Cr. 1990),
cert. denied, 111 S.C. 2916 (1991) (interpreting Patterson v.
MlLean Credit Union, 491 U S. 164, 179-80 (1989) to forecl ose
claimunder 42 U.S.C. 8§ 1981 for retaliation in response to suit
under Title VII).




support of Mosier. Five days after Steverson spoke on a |oca
radi o show on behal f of Mosier, Steverson received an undesirable
wor k assi gnnent . Steverson testified that Klevenhagen was
responsi bl e for the assignnment. There was sone evi dence to support
the jury's finding that Klevenhagen retaliated against Steverson
for political activity. This finding together with the jury's
determ nation that racial aninmus was a notive for the Conm ssion's
and Sheriff Kl evenhagen's actions support the jury's verdict.

The County next contends that the district court erred in
holding it liable for Kl evenhagen's actions.® The County argues
t hat Kl evenhagen | acked final policymaking authority and that the
puni shment he neted out to Steverson, based on race and in
retaliation for Steverson's First Amendnent activities, cannot
result inits liability. The County concludes that Klevenhagen's
"actions cannot be inputed to the County because he is not the
final decision nmaker and because of the Comm ssion's subsequent
actions in reviewing the discipline."®

The jury found t hat an unconstitutional consideration infornmed
the County's decision to suspend Steverson for a total of ten days.
We refuse to parse this decision into affirmance of the three-day

suspensi on t hat St ever son originally recei ved on an

8 The County does not contest its liability for the
Comm ssion's actions.

® The focus of the County's appeal on this point is
uncl ear. Because the County refers to the Comm ssion's review of
the sheriff's actions, we interpret the County as objecting to
liability for affirm ng the sanctions agai nst Steverson that the
Sheriff's Departnent inposed.



unconstitutional basis and that the County affirned, and the
County's decision that a ten-day suspensi on was nore appropri ate.
Discretion lay with the County whether and how to sanction
Steverson. The jury and judge found that race played a part in the
County's exercise of its discretion. The County is |iable.

Finally, the County seizes on the finding that the sheriff's
policy of disciplining black enployees nore severely than white
enpl oyees was not a noving force in the violation of Steverson's
constitutional rights. The County objects that the district court
neverthel ess found disparate treatnent, relying in part on an
incident involving a white deputy who, after slapping a black
sergeant, received no sanction conparable to Steverson's. The
quick answer is that the jury's determ nation that racial aninus
nmotivated the County's suspension of Steverson supports the
j udgnent . The district court prudently added its own findings.
Al though ultimately such additional findings may prove to be
unnecessary, it is wse to nmake them when sinultaneously trying
jury and nonjury cl ai ns.

| V.

St everson argues by cross-appeal that the court should have
instructed the jury to consider the personal Iliability of
Kl evenhagen and other individuals on his staff for their
discrimnatory and retaliatory acts. The district court held that
Kl evenhagen and the other nanmed defendants were not individually
i abl e because they were entitled to i munity as policymkers. At

oral argunent, Steverson waived this claim should we affirmthe



judgrment against the County.'® W dismss the cross-appea

St everson's notion

AFFI RVED.

10 W note that a sheriff's decisions, even policy

decisions, are entitled only to qualified immunity. See, e.q.
Colle v. Brazos County, 981 F.2d 237, 246 (5th G r.1993). This
is so even where the sheriff's actions are attributable to a

county because the sheriff is considered a final policynaker.
Id. at 244.
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