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Bef ore JOHNSON, W ENER, and DeM3SS, Circuit Judges.

WENER, Circuit Judge:

Plaintiff-appell ee Kepner-Tregoe, Inc. (K-T) won a pernmanent
injunction and damages against Defendant-Appellant Leadership
Software, Inc. (LSI) in a suit conplaining that LSI's conputer
programinfringed K-T's exclusive |icense to copyrighted nanagenent
training materials. LSI appeals, raising issues touching on both
copyright | aw and t he Federal Rul es of Evidence. W nodify in part
the ruling of the district court and, as nodified, affirm

| .
FACTS AND PROCEEDI NGS

K-T sued LSI alleging that LSI's conputer program called
"Managi ng Participation in Oganization" (MPO i nfringed
copyrighted materials (Licensed Materials) that Professor Vroom a
507 owner of LSI, had exclusively licensed to K-T in a 1972
agreenent (the Agreenent). Prior totrial, K-T secured a tenporary
restraining order and a prelimnary i njunction prohibiting LSI from
manuf acturing, distributing, or selling the MPO conputer program

In a bench trial, the district court found in favor of K-T and



entered a permanent injunction against LSI's distribution of the
MPO program The court al so awarded K-T damages in the anount of
$46, 000.

Significantly, the court enjoined distribution of (1) the
original MPO program (2) a nodified MPO programthat LSI produced
in an effort to renove just the infringing |anguage,
and—seem ngl y—3) all future nodifications and revisions of MO
The court also awarded K-T attorneys fees, costs, and interest.
LSl tinmely appeal ed, asserting that the court erred with respect to
both its application of copyright lawand its evidentiary rulings.

K-T, a Mryland corporation with its principal place of
busi ness i n Princeton, conducts nanagenent training semnars. LSI,
a Texas corporation with its principal place of business in the
Houston area, sells the MPO conputer program which was devel oped
by Professors Vroomand Jago, the equal owners of LSI. Jago was a
named defendant in the district court proceedings, but K-T could
not conpel Vroom s attendance at trial in Houston because he
resides in Connecticut. Neither Vroomnor Jago is a party to this
appeal .

In 1972, K-T signed the Agreenent, by which it acquired an
exclusive international license to copyrighted materials entitled
Leadership and Decision Mking Cases and Mnuals for use in
Leadership Training. |In consideration for this exclusive |license
K-T paid the authors—Professor Vroom and his forner colleague,
Prof essor Yetton—nore than $400,000 in royalties over several
years. K-T ultimately bought out the |license for an additi onal

one-tinme paynent of $100,000. The Licensed Materials conprise a



managenent deci si on- maki ng nodel call ed the Vroom Yetton Model (V-Y
Model ) and include descriptions of managenent pr obl ens,
expl anations of nmanagenent decision-making styles, flow charts
presenting decision-making possibilities, and rules designed to
hel p managers nmake the best deci sions.

Anmong t he copyrighted materials that were exclusively |icensed

to K-T are eight "questions"” or "problem attributes” and five

"definitions" or "processes." These questions and processes are
the core of the V-Y Mbodel. The questions pronpt managers to
eval uate their decision-naking |[|andscape. For exanple, one

question asks if the manager has adequate information to nmake a
good decision hinself. The five definitions or processes describe
vari ous deci si on-nmaki ng approaches, from autocratic (the manager
alone) to nore denocratic (decisions requiring consensus).
Presumabl vy, the V-Y Mbdel rules tell a manager which
deci si on-nmaki ng process to use in a given context, based on the
manager's responses to the ei ght questions.

In 1983, Professor Jago—waorking closely with Vroom<ereated the
MPO conputer program The MPO program retains the sane eight
gquestions and five processes that conprise the V-Y Mdel, but adds
four additional questions. The MPO program also evidently
processes the information generated by the questions differently,
and presumably tells managers which decision-nmaking process to
adopt, without forcing themto consult flow charts and el aborate
deci sion-nmaking rules. The organi zation and | anguage of the five
processes and eight questions is virtually identical in K-T's

Li censed Materials and the MPO program



Vroom and Jago kept key K-T personnel apprised of their work
on the MPO program In 1987, Vroom and Jago incorporated LSI to
mar ket the MPO program Shortly thereafter, K-T initiated
negotiations to reach a |licensing agreenent covering the program
t hese negotiations failed.? In 1990, K-T |l earned that LSI had been
selling copies of the MPO program K-T commenced this |awsuit
al nost immediately, alleging that MPO infringed the copyright
covering its Licensed Materials. Although K-T becane entitled to
copyright protection through an exclusive |icensing agreenent, this
appeal is not about |icensing arrangenents. Rather, this is a
straightforward copyright case.

1.
ANALYSI S

On appeal LSI contends that the district court erred both in
its application of copyright law and in its evidentiary rulings.
We consider each topic in turn
A. Copyright |ssues

Concluding that LSI's MPO program infringed K-T's Licensed
Materials, the district court awarded K-T damages and enj oi ned LSl
from"further copying, producing, distributing, and/or selling the
MPO program " The court al so concluded that a nodified version of
the MPO programinfringed K-T's Licensed Materials. This nodified

MPO programresulted fromLSlI's efforts to renove all infringing

IK-T"s willingness to undertake negotiations with Jago to
buy a Iicense for MPO need not reflect any doubt about the
protectability of the materials K-T |icensed under the Agreenent.
Clearly MPO contains sone original elenents that nay have
interested K-T. But MPO also clearly contains significant
anounts of text that is substantially simlar to portions of the
materials licensed to K-T.



| anguage fromthe origi nal MPOprogram The injunction covers this
nodi fied program too. Finally, the court enjoined all future
nmodi fications and inprovenents of the MPO program For clarity,
these prograns—1) the MPO program (2) the nodified MPO program
and (3) all future nodifications of the MPO program are discussed
separately.
1. The MPO Program

The district court concluded that LSI's MPO programi nfringed
K-T's Licensed Materials. To reach that conclusion, the court had
to find that (1) K-T owned a valid copyright over the Licensed
Materials, (2) LSI copied portions of the Licensed Materials when
it made the MPO program and (3) anong the portions copied were
substantial protectable elenents of the Licensed Materials.? LS
does not contest that K-T's Licensed Materials are covered by a
val id copyright. | ndeed, Vroom-a 507 partner in LSI—applied to
register the V-Y Model materials that were subsequently licensed to
K-T, evidently reflecting his belief that those materials were the
proper subject of copyright protection.® Rather, LSI insists that
(1) K-T failed to prove that LSI had actually copied K-T's |icensed
materials, and (2) the court erred in extending copyright
protection to inherently unprotectable elenents of K-T's materi al s.

a. Proof of Actual Copying

°Fei st Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499
U S. 340, 348-49, 361-62, 111 S.Ct. 1282, 1289, 1295-96, 113
L. Ed. 2d 358, 371, 379 (1991).

Vroom and Jago al so affixed copyright warnings at the
bott om of MPO screen text that displayed the definitions and
processes at issue here, again reflecting their belief that such
text i s copyrightable.



LSl argues that the district court erred in finding that it
had actually copied K-T's Licensed Materials, rather than copying
ot her materi al s—possessed by third parti es—+that contained the sane
information. W find this argunent to be without nerit.

As direct evidence of copying is uncomon, plaintiffs
generally denonstrate copyright infringenment indirectly or
inferentially by proving that (1) defendants had access to the
copyrighted works, and (2) there is a substantial simlarity
bet ween i nfringed and i nfringi ng works.* These copyri ght issues of
access and substantial simlarity are findings of fact and are
consequently reviewed under the clearly erroneous standard.® In
this case, the district court found that both Vroom and Jago had
access to the Licensed Materials. As Vroom hel ped devel op and
wite those materials, and as Jago relied on themin devel opi ng t he
MPO program that finding is not clearly erroneous. Indeed, it is
factually correct.

LSI, however, insists that K-T never denonstrated that LSI
literally copied the specific materials that were licensed to K-T.

But LSI's dogged insistence is nonsensical. Even if LSI did lift

‘Pl ai ns Cotton Co-op. Ass'n v. Goodpasture Conputer Serv.,
Inc., 807 F.2d 1256, 1260 (5th Cr.), cert. denied, 484 U S. 821
108 S.Ct. 80, 98 L.Ed.2d 42 (1987); Mller v. Universal Cty
Studios, Inc., 650 F.2d 1365, 1375 (5th Cr.1981); Ferguson v.
Nat i onal Broadcasting Co., Inc., 584 F.2d 111, 113 (5th

Cir.1978); accord Autoskill, Inc. v. National Educ. Support
Sys., Inc., 994 F.2d 1476, 1489 (10th Gr.), cert. denied, ---
us. ----, 114 S .. 307, 126 L.Ed.2d 254 (1993).

°See Lakedreans v. Taylor, 932 F.2d 1103, 1108-09 (5th
Cir.1991) (indicating that a "district court's determ nation
concerni ng copying" is reviewed under the clearly erroneous
standard); accord McCulloch v. Albert E. Price, Inc., 823 F.2d
316, 318 (9th Cir.1987).



t he of f endi ng expression fromthird party sources, its reproduction
of that expression for comercial purposes nmay be infringing.
Language copied fromthose third party sources was itself copied or
derived fromK-T's Licensed Materials, and its | egality depends on
copyright law. In other words, even if LSl copied a copy of K-T's
Li censed Materials, such copying may still constitute infringenent.
Copying a copy of copyrighted materials 1is a cognizable
contravention of the Copyright Code.?®

LSl does not dispute that there is substantial simlarity
bet ween the MPO programand K-T's Licensed Materials. |[|ndeed, LS
admts that the MPO program i ncorporates the sane ei ght questions
and five processes that the district court characterized as the
"heart and soul" of the V-Y Mdel, which was licensed to K-T.
Thus, the district court's finding that MPO is substantially
simlar to K-T's Licensed Materials is not clearly erroneous. In
summary, neither the district court's finding that LSI had access
to K-T's Licensed Materials, nor its finding that MPO program was
substantially simlar to those materials is clearly erroneous.
Consequently, the district court's finding that LSI copied K-T's
Licensed Materials is not clearly erroneous.

b. Protectable and Unprotectable Elenents of K-T's Copyrighted
Materi al s

LSl argues nonetheless that the portions of K-T's |icensed
materials that it allegedly copied are but unprotectable ideas or

facts, and that the district court therefore erred in hol ding that

6See, e.g., Arica lnst., Inc. v. Palnmer, 970 F.2d 1067, 1074
(2d Cir.1992) ("access through a third party is legally
sufficient").



LSl infringed K-T's copyright. LSI is correct that the nere fact
that K-T's Licensed Materials are copyrighted does not nean that
all aspects of those materials are automatically protected.’
Specifically, LSI rightly observes that copyright |aw protects
tangi bl e, original expressions of ideas, not ideas thenselves.?
"[NJo author may copyright facts or ideas. The copyright is
limted to those aspects of the work—terned "expression —that
display the stanp of the author's originality."® Thus, if we
conclude that LSI only copied unprotectable elenments of K-T's
materials, we nust reverse the district court's judgnent.
Unfortunately, the |line between idea and expression is hard
to draw. Additionally, when an idea can be expressed in very few
ways, copyright | aw does not protect that expression, because doi ng
so woul d confer a de facto nonopoly over the idea. In such cases
the i dea and expression are said to be nerged.® To determ ne the
scope of copyright protection in a close case, therefore, a court
may have to filter out ideas, processes, facts, ideal/expression
mer ger s, and other unprotectable elenents of plaintiff's
copyrighted materials to ascertain whet her the defendant infringed

protectable el enents of those materials. |In this case, however, we

‘See, e.g., Feist Publications, Inc. v. Rural Tel. Serv.
Co., Inc., 499 U S. 340, 348-49, 111 S. . 1282, 1289, 113
L. Ed. 2d 358, 371 (1991).

8Copyright Act of 1976, 17 U.S.C. 8§ 102(a), (b); see also
Mason v. Montgonery Data, Inc., 967 F.2d 135, 138 (5th G r.1992).

SHar per & Row, Publishers, Inc. v. Nation Enters., 471 U.S.
539, 105 S. Ct. 2218, 2224, 85 L.Ed.2d 588, 599 (1985); see also
The Copyright Act of 1976, 17 U.S.C. § 102(b).

Mason v. Montgonery Data, Inc., 967 F.2d at 138.



di sagree with LSI's contention that such afiltration process | eads
to the conclusion that the district court erred in finding that
LSI's MPO programinfringed K-T's Licensed Mteri al s.

Al though there is no evidence that the district court
undertook a rigorous "abstraction-filtration-conparison" analysis
of the sort approved by courts for sophisticated treatnent of
copyri ght cases, ! such an analysis was not absolutely necessary
here. The district court carefully juxtaposed sel ections from K-
T's Licensed Materials with selections from the MO program
thereby denobnstrating a daming simlarity—ay identity—ef
organi zati on and | anguage. This conparison of literal |anguage or
expression provided strong evidence for the court's finding that
the MPO programinfringed K-T's Licensed Material s.

Sei zing upon the court's statenent that the questions and

processes of the Vroom Yetton nodel are its "heart and soul ," LSI
argues that these elenents are "inherent in the |eadership
managenent theory ... of the Vroomnodels," inplying that questions

and processes that conprise the V-Y Mdel are unprotectabl e ideas.
LSI contends that there is no protectable expression remaining in
K-T's licensed materials, once all wunprotectable elenents are
filtered out. But this is absurd.

Each question and process in the V-Y Mdel is presented in a
paragraph of text. There are countless ways of expressing the

content of each paragraph, !> so there was no need for the MPO screen

1See, e.g., Computer Assocs. Int'l, Inc. v. Atai, Inc.,
982 F.2d 693, 707 (2d Cr.1992).

2SI inadvertently conceded that the questions and
processes that conprise the V-Y Mddel can be witten in severa



text to copy exactly the | anguage of K-T's materials. Even if each
of the eight questions and five processes conveys unprotectable
i deas, the specific words, phrases, and sentences selected to
convey those i deas are protectabl e expressi on under any reasonabl e
abstraction anal ysis. As LSI's MPO program copi ed those words,
phrases, and sentences verbatim we conclude that—$ar from being
clearly erroneous—the district court's findingthat the MPO program
infringed K-T's Licensed Materials was correct and nust be
affirmed. 3
2. The Modified MPO Program

The district court also concluded that LSI's nodified MO
programinfringed K-T's Licensed Materials. As noted above, the
nmodi fied MPO programwas the end result of LSI's surgical efforts
to renmove only the infringing |anguage from the original MO
program As this effort was partially successful, we cannot affirm
the district court's conclusion that the nodified MPO program
infringes K-T's copyright nerely by making a cursory conpari son of

the nodified MPO progranis | anguage with that of K-T's materials.

ways when it undertook to create a nodified MPO programthat was
devoid of infringing |anguage. LSI did this—ef course—by
selecting alternative fornul ati ons or expressions of the sane
guestions and processes, thereby proving that alternative
expressions were possible. Unfortunately, LSI's did not change
t he expression enough to escape infringenent.

BK-T is also correct that Arica Inst., Inc. v. Palnmer, 970
F.2d 1067 (2d G r.1992), supports a finding of infringenent. LSl
argues that the court in Arica juxtaposed sel ections of disputed
text—ust as the district court did in this case—and found that
"copyright protection does not attach" to such passages. But
this is an inaccurate statenment of the holding in Arica. The
court in Arica found that the conpared passages "pass[ed] the
substantial simlarity threshold.” Arica, 970 F.2d at 1074. The
court thus probably woul d have found infringenment had it not held
that the defendant was entitled to a fair use defense.



As with the original MPO program there is no doubt that LSI
copied K-T's materials in creating its nodified MPO program As
noted above, evidence of LSl access to K-T's materials and the
substantial simlarity of the original MPO program overwhel m ngly
suggest copying. The sane is true for the nodified MPO program
which is just a post factum rearrangenent of the original MO
program itself a wholesale plagiarism of the definitions and
processes that were licensed to K-T. Qur finding of copying does
not, however, | ead automatically to the conclusion of infringenent:
the question remains whether LSI's nodified MPO program copi ed any
protectable elenents of K-T's Licensed Materials.* W concl ude
that it did.

The mai n purpose or function of K-T's Licensed Materials is
to teach nmanagers how to anal yze their own deci si on nmaki ng, and how
to make t he best decision in each decision-nmaking context. Cearly
t hi s basi c i dea of a managenent traini ng programis unprotectabl e. !®
Li kewi se unprotectable is the nore specific idea of training

managers by asking them a series of questions about their

YFei st Publications, Inc. v. Rural Tel. Serv. Co., Inc.,
499 U.S. 340, 348-49, 111 S. . 1282, 1289, 113 L.Ed.2d 358, 371
(1991) ("The nere fact that a work is copyrighted does not nean
that every elenent of the work may be protected"); Baker v.
Sel den, 101 U.S. 99, 101-03, 25 L.Ed. 841 (1879) (liability for
copyright infringenent only obtains where protected el enents of a

work are copied); accord Autoskill, Inc. v. National Educ.
Support Sys., Inc., 994 F.2d 1476, 1496-98 (10th Cr.), cert.
denied, --- U S ----, 114 S .. 307, 126 L.Ed.2d 254 (1993);

Brown Bag Software v. Symantec Corp., 960 F.2d 1465, 1475-77 (9th
Cr.), cert. denied sub nom B.B. Asset Mnagenent, Inc. v.

Symantec Corp., --- US ----, 113 S .C. 198, 121 L.Ed.2d 141
(1992).
15See, e.g., Wielan Assocs., Inc. v. Jaslow Dental Lab.

Inc., 797 F.2d 1222, 1236-38 (3d Cr.1986), cert. denied, 479
U S 1031, 107 S.&. 877, 93 L.Ed.2d 831 (1987).



deci si on- maki ng | andscape, and t hen—based on their
answer s—suggesting a preferred deci si on- maki ng process.

At the other end of the abstraction spectrum the specific
wor ds, phrases, and sentences used to formulate the questions and
processes clearly constitute protected expression.?® But the
internedi ate | evel s of abstraction, consisting of such factors as
the structure, sequence, and organi zation of a copyrighted work,
are nore problematic: courts' judgnents about the protectability
vel non of such elenents are inevitably ad hoc and fact specific.?
In this case, we conclude that the nodified MPO program copied
substantial protectable elenments of K-T's Licensed Materials and
thus infringed K-T's copyright.

Like the district court, we are uninpressed by LSI's shal | ow
efforts to renove the infringing |anguage from the MPO program
Although it is true that the nodified MPO program does not
identically trace the |anguage of the definitions and processes
contained in K-T's Licensed Materials (as did the original MO
progran, the nodified MO programs |anguage is still
substantially simlar tothat of K-T's materials. True, "you sol ve
the problemyourself" has been replaced with "you reach a sol ution
alone.” And "you consult one-to-one with those that report to you"
replaces "you share the problemw th rel evant subordi nates." But
such nodifications do not conpletely dispel the simlarity of

expression shared by infringed and infringing materials.

*See, e.g., The Gates Rubber Co. v. Bando Chem cal |ndus.,
Ltd., 9 F.3d 823, 836 (10th G r.1993).

] d.



LSI argues that the nodified MO program is nerely
substantially simlar to unprotectabl e conceptual el enents of K-T's
materials, that the nodified MPO program comuni cates the sane
concepts as K-T's Licensed Materials, but wth different
expression. W disagree.

As an anal ogy, consider the famliar quote from Roneo and
Juliet: "O Roneo, Roneo! wherefore art thou Roneo?"!8
Reformulating this quote in a manner analogous to LSI's
nmodi fication of K-T's copyrighted | anguage, we mght wite: "Ah
Roneo, Roneo! Wy did you have to be born Roneo?" Are these two
quotes alike only in conceptual substance? Cbviously not! Yes,
t hey both express the sane concept: why did Juliet have to fall in
| ove wi th Ronmeo, scion of Montague—her famly's bitterest foe? But
they are also quite alike in expression. They are not identical,
but they are alike. Both sentences enbrace the dramatic repetition
of Ronmeo's nane. Both sentences are phrased as questions. Both
have the quality of a sigh: the gasping resignation of a woman
marvelling at the fateful irony of Ilife. Al t hough the two
sentences are not identical, they are manifestly simlar in
expression, as well as in conceptual content.

The | anguage of LSI's nodified MPOprogramis |ikew se sim|lar
to that of K-T's materials: their paragraphs are about the sane

size, their phrases are simlar, their ideas are presented in the

sane order; in short, parts of the nodified MPO programare but a
t ransparent, syntactic rearrangenent of portions of K-T's
copyrighted materials. Wile no longer identical to those

B\W | i am Shakespeare, Roneo and Juliet act Il, sc. 2.



materials, the nodified MPOprogramstill bears many telltal e signs
of its origins. It is still a copy—still a child of infringenent.

Additionally, we conclude that the nodified MPO program
i nfringes upon el enents of K-T's materials, whi ch—al though existing
at a higher |evel of organizational abstraction—are nonethel ess
prot ectabl e under copyright law. As we have noted, generali zing
about the degree of copyright protection owed to internediate
|l evel s of abstraction, such as the structure, sequence, and
organi zati on of copyrighted works, is difficult. A fairly broad
consensus has energed, however, that such non-literal elenents of
conput er prograns and ot her copyri ghtabl e works nay be protected.?®®

General |y speaking, then, we join that consensus. %

%See, e.g., Computer Assocs. Int'l, Inc. v. Atai, Inc.,
982 F.2d 693, 702-03 (2d Cir.1992); Welan Assocs., Inc. v.
Jasl ow Dental Laboratory, Inc., 797 F.2d at 1236-38; Lotus Dev.
Corp. v. Paperback Software Int'l, 740 F. Supp. 37 (D. Mass. 1990).

20W¢ do not purport to define the precise scope of copyright
protection for non-literal elenments of copyrighted works in this
case. W note in passing, however, that our statenents are not
i nconsistent with Plains Cotton Cooperative Assoc. v. Goodpasture
Conmputer Serv. Inc., 807 F.2d 1256 (5th Cir.1987). |In that case
we upheld the district court's denial of a prelimnary injunction
agai nst an alleged infringer of a conputer program because the
copyright holder had failed to denonstrate a substanti al
i kelihood of success on the nerits. In Plains Cotton, we
declined to enbrace the broad scope of copyright protection for
conput er prograns announced in Wel an Associates, Inc. v. Jasl ow
Dental Laboratory, Inc., 797 F.2d 1222 (3d G r.1986), but not
because we wanted to restrict copyright protection to the literal
text of copyrighted works. Rather, we declined to enbrace Wel an
because (1) we were reviewing a notion for prelimnary injunction
and thus were "one step renoved fromthe nerits of the case,” 807
F.2d at 1262, (2) the record was—+n consequence—enly partially
devel oped, and (3) the sequence and organi zation of the allegedly
infringing programwere dictated by externalities of the cotton
market, thus inplicating the scenes a faire doctrine. 807 F.2d
at 1262; see also The Gates Rubber Co. v. Bando Chem cal Indus.,
Ltd., 9 F.3d 823, 838 (10th G r.1993) (for a general discussion
of the scenes a faire doctrine). Qur analysis of this case thus
does not conflict with our decision in Plains Cotton.



LSl argues that the V-Y Mdel, which was described in the
materials licensed to K-T, anounts to a | aw of nature |i ke Newton's
Law of Gravitation, the constant W(for discussing the geonetry of
circles and spheres) or Einstein's E = M2 Specifically, LSI
contends that the eight definitions and five processes that
conprise the V-Y Mdel are fundanental, ineluctable aspects of a
manageri al rel ationship—that intelligent discussion of nmanageri al
deci sion-nmaking is inpossible wthout specific reference to these
uni versal definitions and processes. Although there is a kernel of
truth in this assertion, it is a small kernel: in the main, we
di sagree with this LSI's sel f-aggrandi zi ng characterization of the
V-Y Model .

Sone unprotectable fundanental concepts are undoubtedly
buried in the definitions and processes of the V-Y Model. For
exanple, the idea that a manager can nake a decision wthout
consulting his subordinates is unprotectable: it is sinply one of
the relational possibilities that exist between mnmanagers and

subordi nates. As noted above, however, the specific ways that the

Neither did our citation—+n Plains Cotton—+to0 Synercom
Technol ogy, Inc. v. University Conputing Co., 462 F. Supp.
1003 (N.D. Tex. 1978), reflect an intention generally to
restrict copyright protection to the literal text of
copyrighted works. Synercom a district court case, is
bi nding neither in its |legal holding nor by conpelling
factual anal ogy. Consequently, we need not enbark on a ful
anal ysis of that case, and we refrain fromso doing. Al
that we do here is enbrace the general, noncontroversi al
proposition that non-literal aspects of copyrighted
wor ks—+i ke structure, sequence, and organi zati on—+ay be
prot ected under copyright law. a proposition that has been
approved by Suprene Court precedent. See, e.g., Feist
Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499 U. S.
340, 111 S. Ct. 1282, 113 L.Ed.2d 358 (1991) (indicating that
the selection and arrangenent—.e., the organi zati on—ef
facts may be protected under copyright |aw.



guestions and processes are fornmul ated—+the exact words, phrases,
and sentences used to describe decision-nmaking processes or
guestions—are protectabl e expression. And ot her, nore abstract
organi zing principles of the V-Y Mddel are protectable as well.

I n di ssecting the probl ens of nanagenent deci si on-nmaking into
five processes and ei ght questions, Vroomand Yetton unquesti onably
originated a useful nodel of managerial decision-making. Yet they
obviously did not discover the single, wunique, unavoidable
description of human managerial relations. In creating the MPO
program for exanple, Jago added four nore questions to the eight
that were part of the V-Y Mddel. Such an expansion of the original
theory indicates that the first eight questions did not
exhaustively and uniquely portray human nmanagenent rel ations.

Cl ose anal ysis of the V-Y processes and questions reveal s t hat
the i deas they encapsul ate can be packaged in different ways. For
exanpl e, one process (designated All) instructs a manager to gat her
informati on from subordi nates, then nake the rel evant managenent
decision hinself. The process states that the nanager "may or nay
not tell subordinates” the nature of the problem in getting
information from them This nakes two separate |ogical
possibilities, sothis process could—+n a di fferent nodel —be br oken
into two different processes. In short, not only does the V-Y
Model fail to describe all conceivable features of the managenent
deci si on-nmaki ng | andscape, it also fails to organize and package
its managerial truisns in a single, unique, ineluctable way: there
are many ways of organi zing those sane insights.

This point is driven honme by examning the way different



processes and questions are designated in the V-Y Mdel. The five
processes of that nodel are designated respectively A, All, C
Cll, and 4dl. How did LSI designate the five processes of its
nmodi fi ed—and putatively non-infringi ng—MPO progranf? Not
surprisingly, A, AIl, C, CI, and AI. Are these designations
fundanental constants supplied by nature, like Wfor a circle or
Pl ank's constant in quantum physics? Clearly not, they are
arbitrarily selected characters: the V-T Mddel woul d work just as
well if its processes were designated a, b, ¢, d, and e! These
features of the V-Y Mdel are thus original, protectable
expression, not fundanental constants of nature; and LSI's copying
of these features—and other related features—+s thus technically
i nfringing.?

LSl obviously uses V-Y Mddel designations in its nodified MPO
program and does so intentionally. The V-Y Mddel has been wildly
successful, and the MPO programcoul d benefit fromthat success by
i ncor porating recogni zabl e, original expression fromthe V-Y Mdel,
whet her that expression is the verbatim fornulati on of questions
and processes, the organization of the nodel, or the arbitrary
desi gnations of the nodel's constituent parts. But the MPO program
is not supposed to benefit from such incorporation. It was
precisely the right to benefit from such copying that Vroom and
Yetton |icensed exclusively to K-T for half a mllion dollars.

LSl attenpts to obscure this point by noting that the V-Y

Model is reproduced, discussed, and described all over the United

2lSuch technical infringenent, however, is not entitled to a
remedy unless it is substantial.



States, suggesting that the V-Y Mddel is thus in the public domain
and therefore unprotectable. But protected expression does not
|lose its protection sinply because it is wdely dissemnated. |If
the V-Y Model is widely discussed, described, and reproduced, it is
presumably wth the permssion of the copyright hol der
Alternatively, it is because such discussion, description, and
reproduction constitutes fair use.? "[Flair use of a copyrighted
work ... for purposes such as criticism comment, new reporting,
teaching (including multiple copies for cl assroom use),
schol arship, or research, is not an infringenent of copyright."?
Conspi cuously absent from the list of fair uses is use for
commerci al purposes, which is exactly the sort of use LSI wants us
to approve.

When Vroom and Yetton sold K-T an exclusive license to
copyrighted materials, which included the V-Y Mdel, they signed
away the right to copy, at Ileast for comercial purposes,
protectable el enents of the V-Y Model. LSI may not now i ncor porate
substantially simlar expression into conputer prograns for
comercial sale: it was precisely the right to make such
commercial use of the V-Y Mddel that Vroomand Yetton sold to K- T
for hundreds of thousands of dollars.

In sunmary, we conclude that the district court did not err in
holding that the nodified MPO program infringed K-T's Licensed
Materials. As LSI was partially successful in renoving infringing

expression fromthe MPO program the judgnent that the nodified MPO

22The Copyright Act of 1976, 17 U S.C. § 107.
2 d.



program infringes K-T's copyright is a fairly close one.
Nonet hel ess, we agree with the district court that, although the
nmodi fi ed MPO programdoes not identically trace the | anguage of the
definitions and processes delineated in K-T's Licensed Material s,
it infringes substantial portions of the protected expression
contained in those material s.
3. Al Future Mdifications of the MPO Program

We are uncertain whether the district court really intended
to enjoin all future nodifications of the MPO program and if so,
what it nmeant by such an injunction. The court's language in its
Fi ndi ngs of Fact and Concl usions of Law is certainly broad enough
to suggest that it enjoined all future nodifications and
i nprovenents of the MPO program But the Judgnent obscures the
court's intentions by enjoining all "nodifications [of MPQ
which are the subject of the Tenporary Restraining Oder (TRO
i ssued March 15, 1990, " because no MPO nodi fi cati ons were expressly
the subject of the TRO |Indeed, no nodifications of MPO exi sted at
the time the TRO was entered: no legal action by K-T had yet
conpel | ed such nodifications. W hold, however, that whatever the
court intended in that regard, it |acked the authority to enjoin
generically all future nodifications of MPO. Rather, the nost that
it could enjoin were future nodifications and inprovenents of MPO

that are substantially simlar to K-T's copyrighted Materials.?

24The court probably based its expansive | anguage on the
1972 Agreenent, which grants K-T exclusive rights to al
"nmodi fications of and inprovenents to" its |icensed nmaterials.
But the Agreenent probably cannot be read as conferring any nore
rights upon K-T than are provided by copyright |aw, because the
Copyright Act preenpts all legal and equitable rights that fal
wthin the scope of copyright law. See Vault Corp. v. Qaid



Under copyright law, the district court could enjoin only
those future versions of MPO that are substantially simlar to K-
T s Licensed Materials. LSI is free to continue its efforts to
devi se a non-infringing managenent training program
notw t hstandi ng any expansive |anguage in the district court's
opinion to the contrary. ?°
B. Evidentiary I|Issues
LSl al so rai ses a handful of evidentiary i ssues, none of which
is neritorious. LSI contends that the district court erred in
failing to recognize LSI's right to use K-T's Licensed Materi al s.
This contention actually subsunes three argunents nade by LSI: 1)
that Vroomretained the right to continue work on the V-Y Model
when he signed the Agreenent with K-T, 2) that K-T's conduct
indicates that it granted LSI a non-exclusive license to use its

Li censed Materials, and 3) that K-T is estopped fromcl ai m ng that

Software Ltd., 847 F.2d 255, 268-70 (5th G r.1988) (holding that
software |icensing agreenents nmade in accordance with the
Loui si ana Software License Enforcenent Act were nugatory, because
the relevant portions of the Louisiana Act were preenpted by the
Copyri ght Act of 1976).

Moreover, even if this preenption argunent were w ong,
a court would still have to decide what constitutes a
nmodi fication or inprovenent under the Agreenent, before it
coul d eval uate whether future prograns infringe K-T's
copyright. The nobst obvious construction of these terns is
that they have the neani ng ascribed to them by copyri ght
law. In any case, at oral argunent the parties acknow edged
that this case does not concern the coverage of the
Li censing Agreenent: those issues are being litigated in
anot her jurisdiction.

2| n essence, copyright law creates a standing injunction
agai nst works that are substantially simlar copies of
protectable portions of copyrighted materials. This is the
injunction to which LSI's future efforts to produce nanagenent
training software are subject. Copyright lawis the neasure of
whet her those efforts will prove to be infringing.



LSl infringed its |icense because it encouraged and supported LSI's
devel opnent of the MPO program None of these argunents is
per suasi ve.

Both the Licensing Agreenent and doctrines of copyright |aw
(e.g. the fair use defense) give Vroomthe right to continue his
t heoretical work on the V-Y Model.? But they enphatically do not
give Vroom (or LSI) the right to exploit, for his comercial
pur poses, expression that Vroomor LSl exclusively licensed to K-T.
As, thisis all that the trial court held, our foregoing resolution
of the copyright issues should ensure the proper bal ance bet ween K-
T s exclusive license and Vroom's right to continue his research

LSl refers to various expressi ons of encouragenent and support
volunteered by key K-T personnel and suggests that these
expressions were "congruent with the granting [to LSI] of an
inplied license" to use K-T's Licensed Materials. The court
rejected this argunent and found that "there i s no evidence that K-
T had any know edge that the program [MPQ was being sold to the

public at the tine that its enployees offered support and
encouragenent for LSI's efforts. K-T's encouragenent of LSI's
efforts nakes sense, given K-T's exclusive right to all future
iterations of its Licensed Materials.

The court al so observed that a transfer of copyright is not
valid unless inwiting. LSI quibbles with the court's observation

by suggesting that K-T transferred a non-exclusive oral |icense.

But at trial LSI never characterized its putative license as

26The Agreenent allows Vroom and Yetton to retain
"nonassi gnable rights to use the licensed material for their own
teaching and private consultation work."



non-exclusive. And LSI ignores the court's finding that K- T never
intended to grant LSI any kind of Iicense at all. 1In viewof these
observations, the court's finding that LSI had no |icense to use K-
T's materials is not clearly erroneous.

Finally, LSI argues that these sane expressions of support
estop K-T fromasserting infringenent of its license. The court's
finding that those expressions of support pre-dated K-T's

realization that MPO was being sold to the public is relevant in

this context as well, and-again—that finding is not clearly
erroneous. Moreover, LSI neither cites any applicable |aw nor
el aborates the legal elenents of its estoppel argunent. W

therefore reiterate the adnonition pronounced by Justice Hol nes
when he wote: "W see what you are driving at, but you have not
said it, and therefore we shall go on as before."?

LSl also insists that the court abused its discretion by
excl udi ng evidence of K-T's know edge, support, and encouragenent
of the MPO program K-T correctly responds that LSl did not nake
an offer of proof, which is required for error to be predicated on
t he exclusion of evidence. But even if the court had thus erred,
which it did not, the error would have been harn ess because,
again, LSI offered no evidence that K-T knew LSI was sel ling copies
of the MPO programat the tine K-T personnel were expressing their
support and ent husiasm for the progranis devel opnent.

Finally, LSI argues that the court abused its discretion by
admtting the 1972 Agreenent over LSI's hearsay objection. LSI

made its hearsay objection while K-T was trying to introduce the

27Johnson v. United States, 163 F. 30, 31 (1908).



Agreenent into evidence during its cross-exam nation of Jago. LSI
coul d have objected that no proper foundati on had been laid for the
adm ssion of the Agreenent, but it objected on the grounds of
hearsay instead. Surprisingly, both K-T and the court were thrown
by this objection: the district court ultimtely admtted the
Agreenent, saying that it did not think that the docunent was bei ng
"offered for the truth of the matter stated."

The objection was—+n fact—+napposite. "Signed instrunents
such as wlls, contracts, and prom ssory notes are witings that
have independent |egal significance, and are nonhearsay."?® A
contract is a verbal act.? It has legal reality i ndependent of the
truth of any statenent contained init. Under the objective theory
of contracts, the fact that two parties signed a contract i s enough
to create legal rights, whatever the signatories mght have been
t hi nki ng when they signed it. The adm ssion of a contract to prove
the operative fact of that contract's existence thus cannot be the

subject of a valid hearsay objection.® To introduce a contract,

2Thomas A. Mauet, Fundanentals of Trial Techni ques 180
(1988).

2See, e.g., Casey v. Western Ol & Gas, Inc., 611 S.w2d
676, 680 (Tex.C v.App. —FEastland 1981, wit ref'd n.r.e.)
(contracts are not "inconpetent hearsay," for they are verbal
acts).

%See, e.g., United States v. Continental Casualty Co., 414
F.2d 431, 434 (5th Gr.1969) (with verbal acts the "inquiry is
not the truth of the words said, but nerely whether they were
said"); Byrd Int'l of Dallas, Inc. v. Electronic Data Systens
Corp., 629 S.wW2d 177, 179 (Tex.App.—ballas 1982, wit ref'd
n.r.e.) (when the existence of a contract constitutes a necessary
part of the cause of action or is part of the ultimte issue "the
utterance or witing of [the contract] is itself the fact to be
proved [and] the adm ssion of this "verbal act' is not hearsay").



a party need only authenticate it. Thus, in this case, LSI's
objection to the adm ssion of the 1972 Licensing Agreenent on the
grounds of hearsay was i napt.
L1l
CONCLUSI ON

We affirmthe district court inall of its evidentiary rulings
and in its conclusion that the MPO program infringes copyrighted
materials that were exclusively licensed to K-T under the 1972
Agreenment. W also affirmthe court's conclusion that the nodified
MPO program infringed those materials. W clarify the court's
j udgnent, however, to the extent that it seens to enjoin all future
nmodi fications and revisions of the MPO program regardless of
whet her they are substantially simlar to K-T's copyrighted
materials. Copyright law is the neasure of whether LSI's future
efforts will be infringing, and copyright law limts infringenent
to nodifications that are substantially simlar to protectable
el enments of infringed materials. To the extent that the district
court's judgnent could be read nore broadly than that, we nodify
t hat | udgnent. As thus nodified, the judgnment of the district
court is in all respects

AFF| RMED.



