IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2610

JEFFREY DEAN MOTLEY,
Peti ti oner- Appel | ant,
V.
JAMES A. COLLINS, Director,
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(April 1, 1994)

Before KING DAVIS and WENER, G rcuit Judges.
KING Circuit Judge:

The opinion and di ssenting opinion in this case filed on
Septenber 21, 1993, and reprinted at 3 F.3d 781 (5th Cr. 1993),
are withdrawn, and the following opinion is substituted therefor.

Jeffrey Dean Motl ey, a Texas death row i nnmate convi cted of
capital nurder, appeals fromthe district court's decision
denying his petition for a wit of habeas corpus. For the
reasons di scussed below, we affirmthe district court's decision

denying the wit.



| . BACKGROUND

On the norning of July 22, 1984, Maria Duran |l eft her hone
to drive to a friend's apartnent to go swi mmng. She never
arrived. Duran's famly called the police, who began
i nvestigating her di sappearance.

Seven days later, on July 29, 1984, the police arrested
Jeffrey Motley as he was driving Duran's car. A search of the
car uncovered a sawed-off shotgun, a nunber of shotgun shells,
and a hunting knife. Police also discovered traces of human
bl ood on the spare tire in the trunk of Duran's car and on one of
the tennis shoes that Mditley was wearing. Duran's credit cards,
driver's license, and social security card were found in a trash
bi n near the apartnent conplex where Mtley was arrested.

On August 1, 1984, three days after Mdtley's arrest, police
found Duran's body in a field. There were sonme signs that Duran
had been sexually assaulted,! but the evidence was ultinmately
found to be inconclusive. The cause of death, according to the
medi cal exam ner, was a gunshot wound in the back. Investigators
coul d not determ ne, however, whether the shotgun slug that
killed Duran was fired fromthe shotgun found in Duran's car.

Based on the evidence found in Duran's car at the tinme
Motl ey was arrested, as well as other circunstantial evidence
linking Motley to the crine, the jury convicted Mtley of capital

murder. After hearing evidence on issues relevant to sentencing,

! Specifically, there was evidence that Duran's shorts had
been renoved and that her swinsuit had been cut away at the
crotch.



i ncl udi ng evidence that Mditley was physically and sexual |y abused
as a child, the jury was presented with two of the three Texas
speci al issues:

(1) Was the conduct of the Defendant that caused the
death of the deceased commtted deliberately and
with the reasonabl e expectation that the death of
t he deceased would result?

(2) |Is there a probability that the defendant would conmt
crimnal acts of violence that would constitute a
continuing threat to society?

See Tex. CooE CRRM Proc. ANNL art. 37.071(b) (Vernon 1989).
The jury answered both of these questions affirmatively and, as a
result, Mditley was automatically sentenced to death.

Mot | ey's conviction and sentence were affirnmed on direct

appeal. See Motley v. State, 773 S.W2d 283 (Tex. Crim App.

1989). The Texas Court of Crimnal Appeals denied rehearing on
May 24, 1989. Because Mdtley did not petition the Suprene Court
for wit of certiorari, his conviction becane final ninety days
| ater--about two nonths after the Suprene Court issued its

opinion in Penry v. Lynaugh, 492 U S. 302 (1989).

Thereafter, Mtley filed a petition for habeas corpus in state

court, which was denied on July 22, 1992. See Ex Parte Mtl ey,

No. 23806 (Tex. Crim App. 1992). Modtley then proceeded to
federal district court, where the judge deni ed habeas relief on

all of his clains. This appeal followed.

1. | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI M
In district court, Mdtley argued that his trial counsel
rendered i neffective assistance of counsel by commtting errors
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at various stages of his capital nurder trial. Anmong ot her
things, Motley argued that his counsel rendered ineffective
assi stance by: (a) agreeing with the State, during voir dire,
that the term"deliberately" under the first special issue neans
essentially the sane thing as "intentionally" in the guilt/
i nnocence phase of the trial; (b) calling Mdtley as a w tness
after the State rested with evidence that, according to Mtl ey,
was insufficient to support a conviction; (c) being generally
unfamliar with capital sentencing |law-particularly, the
adm ssibility of unadjudi cated extraneous of fenses; and (d)
failing to investigate and introduce evidence of Mdtley's brain
damage during the punishnent phase of the trial

The district court rejected Motley's ineffective assistance
of counsel claim It first reasoned, "The state court found that
Mot | ey received effective assistance at all phases of his trial.
Because the record supports those factual findings, they are
presunmed correct." The district court further reasoned, with
respect to each of the alleged errors, that they either
represented valid strategic choices by Mdtley's trial counsel or
did not prejudice his defense.

As expl ai ned below, the district court correctly rejected
Motl ey's ineffective assistance of counsel claim Al though we
di sagree with the district court's assertion that the state
court's finding of effective assistance is entitled to a
presunption of correctness as a factual finding under 28 U S.C. §

2254(d), we agree that on this record Mdtley has failed to show



how the all eged errors prejudiced the outcone of either the
guilt/innocence or punishnent phase of his trial.

A. The Strickl and Franmewor k

The standard for assessing whether counsel rendered
constitutionally ineffective assistance, which was set forth by

the Supreme Court in Strickland v. Washington, 466 U S. 668

(1984), is a famliar one. To obtain relief, a crimnal

def endant nust first denonstrate that counsel's performance was
deficient. The defendant nust al so denonstrate that counsel's
deficient performance prejudiced the defense. [d. at 687; United

States v. Smith, 915 F. 2d 959, 963 (5th Gr. 1990).

The proper standard for neasuring counsel's perfornmance

under the first prong of Strickland is reasonably effective

assistance. That is, "the defendant nust show that counsel's
representation fell bel ow an objective standard of

reasonabl eness."” Strickland, 466 U S. at 687-88. Qur scrutiny

of counsel's performance nust be "highly deferential," and we
must make every effort "to elimnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances of counsel's

chal | enged conduct, and to evaluate the conduct from counsel's

perspective at the tinme." 1d. at 689. Under Strickland, there

is a "strong presunption that counsel's conduct falls within the
w de range of reasonabl e professional assistance." |1d.

To satisfy the prejudice prong of Strickland, the "defendant

must show that there is a reasonable probability that, but for

counsel's unprofessional errors, the result of the proceeding



woul d have been different. A reasonable probability is a
probability sufficient to underm ne confidence in the outcone."”
Id. at 694. The defendant need not show that "counsel's
deficient conduct nore likely than not altered the outcone in the

case." |d. at 693. But it is not enough, under Strickl and,

"that the errors had sone conceivable effect on the outcone of
the proceeding." |[d.

In reviewi ng ineffective assistance clains raised on habeas
corpus, we do not, contrary to the district court's assertion
otherwi se, defer to a state court's conclusion that counse
rendered constitutionally effective assistance. As Justice
O Connor has st at ed:

| neffectiveness is not a question of "basic, primry,

or historical fac[t]," Townsend v. Sain, 372 U S. 293,

309 n.6 (1963). Rather, |ike the question whether

multiple representation in a particular case gave rise

to a conflict of interest, it is a m xed question of
| aw and fact.

466 U.S. at 698. And, "[a]lthough state court findings of fact
made in the course of deciding an ineffectiveness claimare

subj ect to the deference requirenent of 8§ 2254(d), . . . both the
performance and prejudi ce conponents of the ineffectiveness

inquiry are m xed questions of law and fact." 1d.?

2 W note that this is not the first time this district
court judge has erroneously suggested that a state court's
finding of effective assistance is entitled to deference as a
factual finding under 8§ 2254(d). See, e.q., Black v. Collins,
962 F.2d 394, 401 (5th CGr.) ("Contrary to what the federal
district court appears to have thought, a state court's ultimate
concl usion that counsel rendered effective assistance is not a
fact finding to which a federal court nust grant a presunption of
correctness under 28 U S. C. § 2254(d)."), cert. denied, 112 S
Ct. 2938 (1992).




Finally, in deciding ineffectiveness clains, we need not

address both prongs of the Strickland test. |If we can "dispose

of an ineffectiveness claimon the ground of |ack of sufficient
prejudice . . . that course should be followed." 1d. at 697. W
therefore proceed in such a fashion.

B. Assessing Mdtley's CaimbUnder the Strickland Franmewor k

The alleged errors to which Mdtley points are not
sufficient, either alone or in conbination, to render his trial
counsel's performance constitutionally ineffective. Wile
Motley's trial counsel may have been deficient in certain
respects, this deficient performance did not, in our view,
prejudi ce the outcone of either the guilt/innocence or the
sentenci ng phase of Mtley's trial. W therefore affirmthe
district court's decision to the extent that it denied relief on
this ground.

First, Mdtley conplains about his trial counsel's failure to
correct the State's assertion during voir dire that the term
"deliberately," as used in the first Texas special issue, was
substantially equivalent in neaning to the term"intentionally."
Motl ey correctly points out that the Texas Court of Crim nal

Appeal s has refused to equate the two terns. See Mttley v.

State, 773 S.W2d at 289 ("We have decided that “deliberately,"
as used in the first special issue is not the linguistic
equi valent of “intentionally,' as used in the charge on guilt-

i nnocence."); Heckert v. State, 612 S.W2d 549, 553 (Tex. Cim

App. 1981) (presum ng that Texas l|egislature did not intend "for



finding of deliberateness to be based upon the sane standard as
that of intentional or knowing"). But this observation
establishes, at nost, that Mtley's trial counsel was deficient.
Mot | ey has not satisfactorily denonstrated a reasonabl e
probability that, had his trial counsel corrected any

m sappr ehensi on on the part of jurors during voir dire, the
result of the sentencing proceeding woul d have been different.
Specifically, he has not shown how a nore favorable definition of
“del i berately" would have caused at |east one juror® to return a

negati ve answer to the first special issue. See Landry v.

Lynaugh, 844 F.2d 1117, 1120 (5th Gr.), cert. denied, 488 U S

at 900 (1988).

Motl ey al so argues that his trial counsel, instead of
calling himto the stand, should have rested after the State put
on its case in chief. He contends that, if he had not been
called to testify, and if the State had not inpeached himwth a
statenent in which he admtted killing Duran, there would have
been insufficient evidence upon which to convict him W
di sagree. Mdtley has not denonstrated a reasonable probability
that, if he had not testified, (1) the jury would not have
convicted himof capital nurder, or (2) his conviction wuld have

been reversed on the basis of insufficient evidence. In short,

3 Under the Texas capital sentencing schene in existence at
the time of Motley's trial, if jurors becane deadl ocked on any of
the special issues--i.e., they could not get twelve "yes" votes
or ten "no" votes--the court was required to sentence the
defendant to life inprisonnent. See Tex. CobE CRIM  ProC.  ANN
art. 37.071(e) (Vernon Supp. 1990) (subsection (e) anended in
1981) .



we find that the State introduced anple evidence during its case
in chief to support a guilty verdict. Thus, Mitley fails to

satisfy Strickland' s prejudice requirenent.

Motl ey has also failed to denonstrate prejudice resulting
fromhis trial counsel's alleged unfamliarity with capita
sentencing law. WMtley conplains specifically that his trial
counsel "did not understand the adm ssibility of unadjudicated
of fenses at the punishnent stage of a capital nurder trial." Yet
he concedes that the Texas Court of Crimnal Appeals has "l ong
hel d" that unadjudi cated of fenses are adm ssible at the

puni shnment phase of a capital nmurder trial. See Kinnanpon v.

State, 791 S.W2d 84, 93 (Tex. Cim App. 1990) (citing nunerous
cases). Although the Suprene Court has not considered the
guestion,* we have al so sanctioned the practice of admtting
unadj udi cat ed of fenses during the puni shnent phase of trial. See

Landry v. Lynaugh, 844 F.2d at 1121 (rejecting, albeit with

reservations, a due process challenge to the practice); WIllians
v. Lynaugh, 814 F.2d 205, 208 (5th Cr.) (rejecting an equal

protection challenge to practice), cert. denied, 484 U S. 935

(1987). Motley has thus not alleged how his trial counsel's

unfamliarity with the | aw on unadj udi cat ed extraneous of fenses

4 See Wllians v. Lynaugh, 484 U.S. 935 (1987) (Marshall,
J., joined by Brennan, J., dissenting fromdenial of certiorari)
(arguing that practice of admtting unadj udi cated extraneous
of fenses at capital sentencing proceeding "presents a serious
constitutional issue"); see also Steven Paul Smth, Note,
Unreliable and Prejudicial: The Use of Extraneous Unadj udi cated
Ofenses in the Penalty Phases of Capital Trials, 93 Co. L. Rev.
1249 (1993) (criticizing the practice as injecting unreliability
into the sentencing process).




resulted in the adm ssion of any evidence that should have, or
woul d have, been excl uded.

Finally, Mdtley conplains about his trial counsel's failure
to develop mtigating evidence concerning his organic brain
damage. Had Motley's trial counsel not pursued a strategy of
i ntroduci ng evidence of Mdtley's child abuse, we m ght well agree
that the failure to introduce evidence of his brain damage woul d
have been a reasonable strategic decision; after all, such
evi dence may have been "doubl e-edged”--in that it may have
mlitated in favor of a "yes" answer to the future dangerousness
special issue. Gven the strategic choice of Mdtley's tria
counsel to present evidence of physical and sexual abuse, see

Mtley v. State, 773 S.W2d at 290, however, it nmay have been

unreasonable for himto ignore evidence of neurol ogi cal danage
and ot her evidence that would have been in the sane vein as the
evi dence actually introduced at the punishnent phase.

In any event, Motley has not satisfied the prejudice prong

of Strickland. Miuch of the non-record Penry evidence nerely

corroborated the substantial trial testinony that Mtley was
abused as a child, and thus would have been cunul ative of the

evi dence actually introduced. More inportant, the evidence of
organi c brain danmage was relatively weak: a doctor who exam ned
Motl ey as a child concluded that he had "neurol ogi cal soft signs”
and di agnosed hi m as havi ng "neurol ogi cal organic involvenent."
In short, we find no reasonable probability that this additional

mtigating evidence would have tipped the scales in favor of a
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life sentence. See Duhanel v. Collins, 955 F.2d 962, 966 (5th

Gr. 1992).

I11. PENRY CLAIM

Motl ey also raised a Penry claimin district court. He
argued that the Ei ghth Armendnent requires that whenever a
defendant in a capital case proffers mtigating evidence that has
sone arguabl e rel evance beyond the Texas special issues, the
defendant is entitled, in effect, to an additional "special
i ssue" asking whether any mtigating evidence so proffered,
whet her or not relevant to the existing special issues, |eads the
jury to believe that the death penalty should not be inposed.
Because Motl ey was not given an additional "special issue" posing
that inquiry or an instruction that did service for such an
i ssue, he clained that he was entitled to habeas relief. The
district court summarily rejected Motley's Penry claim It
concl uded that, because Mitley failed to object to the speci al
i ssues on Penry grounds, he procedurally defaulted his claim
The district court alternatively reached the nerits of Mitley's
Penry claim but only to hold that it was frivol ous:

Motl ey's argunent is sinple and wong. [He argues

that] [h]is circunstances were pitiful as a child;

therefore, he is not responsible for his acts. Freedom

necessarily inplies responsibility; Mtley abused his

freedom He nust bear the consequences the state of

Texas has prescribed for this particul ar abuse, after

he has been afforded every protection the procedures of

a humane, reasonabl e people can offer.
Child abuse is tragic for anyone, but its ability

to break the causal connection between the free will of
t he defendant and the fate of his victimhas never been
suggested. |If a defendant could argue that this
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experience as a youthful victimof abuse led himto
react excessively to his perception of a threat, he
could I end sone support to an otherw se inpl ausible
assertion of self defense. These sorts of
considerations were not present in this case.

Mot | ey argues that his experience as a victim of
abuse in part justified his nurdering an innocent
passer-by . . . ; this is not a constitutional issue.
Motl ey's position is an insult to people everywhere who
have overcone their injuries and deprivations to becone
successful contributing nenbers of our community.

Al so, nurders are commtted by people who were not
abused, contradicting the causal inference Mitley wants
the court to nake.

Qur assessnent of Mdtley's Penry claimproceeds in parts.
We necessarily begin by addressing whether Mtley had properly
preserved his Penry claimfor habeas review. W then discuss
whet her Motley is entitled to federal habeas relief on his Penry
claim

A Was Motley's Penry CaimProperly Preserved?

We note initially that a Penry claimcan be considered on
collateral reviewonly if the petitioner actually proffered the
mtigating evidence he contends was beyond the reach of jurors at

his capital trial. See Barnard v. Collins, 958 F.2d 634, 637

(5th Gr. 1992), cert. denied, 113 S. . 990 (1993); My v.

Collins, 904 F.2d 228, 232 (5th Gr. 1990), cert. denied, 111 S.

. 770 (1991); DelLuna v. Lynaugh, 890 F.2d 720, 722 (5th GCr.

1989); Ex Parte Goodnan, 816 S.W2d 383, 386 n.6 (Tex. Crim App.

1991). However, at least in a case such as this, which was tried
before Penry was deci ded, the petitioner need not have requested
an instruction on mtigating evidence, nor nmust he have objected

to the | ack of such an instruction. See Selvage v. Collins, 816
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S.W2d 390, 392 (Tex. Crim App. 1991) (on certified question
fromthe Fifth Grcuit Court of Appeals).

At the puni shnment phase of trial, Mtley testified that his
fat her began physical |y abusi ng hi m when he was about four or
five years old. Mdtley recounted one instance when his father
beat himuntil he was "bl oody, all over.” On this occasion,

Motl ey recalled, his father "had to put nme in a tub of ice to
stop the bleeding." Mdtley also stated that his father used his
head as a battering ramand, on nore than one occasion, slamred
hi s head between doors. Oher instrunents of abuse included:
"belt buckles in the face" and a boxed-in wench, which his
father used to hit Mtley "everywhere he could hit."

According to Motley, the abuse by his father did not stop at
beatings; it also included sexual and psychol ogi cal abuse.
| ndeed, Motley testified that his father had anal and oral sex
wth himuntil he was about thirteen. Although Mtley could not
recall the nunber of tinmes his father sexually abused him he
stated that the sexual abuse stopped after his nother threatened
to divorce his father. Mtley also recounted an incident in
whi ch he was puni shed for not cleaning out his gerbil cage. He
stated that his father took his gerbils out and "squashed thent
to death in front of him

Nor was Motley's father the only abuser. His nother often
failed to protect himand, on at |east one occasion, physically
assaulted himherself. Mtley specifically recalled an instance

where his nother canme up behind himwth a pool stick and
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"whacked" himin the back of the head. Wen he turned around,
Motl ey further recalled, he "got whacked in the nouth." At the
puni shnment phase of trial, Mtley pointed to the F-shaped scar on
his face which, he contended, was the result of being hit with a
pool stick.

Motl ey's stories of abuse were corroborated by his
nei ghbors, the Howells, who had known Mdtley since he was three.
Margaret Howell recalled that, when Mdtley was about eight, he
spent the night out on a busy highway; she knew this because her
son picked Mdtley up the next norning and brought himto her
home. She al so renenbered Motl ey being | ocked out of his hone
"on one of the bitterest [winter] nights.” On one w nter day,
she continued, she saw Mdtl ey being hosed down with cold water by
his father in the yard. She further testified that, on nunerous
occasions, Mdtley cane to her house bruised and bl eedi ng, and
t hat she gave himfood and shelter. Ms. Howell concluded, "He
has had a hell of alife." WMs. Howell's husband, Dougl as, al so
recal l ed seeing evidence that Mditley was bei ng abused. He stated
that, although he never actually w tnessed any abuse, on several
occasions he noticed blood or bruises on Mtley's face and skull.
He further renmenbered seeing bars and padl ocks on Mitley's
bedr oom wi ndow.

Finally, the defense called Dr. Fred Fason, a psychiatri st
W th extensive experience in treating child abuse victinms, who
testified about the likely effects of such abuse. He stated

that, in his experience, victinms of child abuse, "even at the age
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of eight or ten or twelve, were the kids that were nost prone to
pick a fight or beat up a younger child, or throw rocks at other
ki ds and engage in behavior that we considered to be anti-soci al
behavior, particularly in relationships to smaller children." He
further expl ained the phenonenon of a child abuse victinis
"identification with the aggressor":

The reason so nmany parents abuse the children who were

abused is what psychoanal ysts call identification with

the aggressor. 1In their head, there is the play of the

scene of the powerful person who is out to harmthe

smal l er person. It is nuch better for themto be that

powerful person, doing the harm than the smaller

person who is being terrorized. So, this is kind of

what, in answer to your question, the effect on the

child who is abused as a child, is to terrorize and at

the sanme tine to give himthe feeling that no one

really cares. And . . . that conbination | eads him

then to identify with the powerful figure, the way he

conceptual i zes the abusing parent, and then acts that

out with other people in his life. This is why abused

children so frequently get into difficulties wth the

law or difficulties with their own children, when they

becone parents.

When sexual abuse is conbined with physical abuse, Dr. Fason
continued, it becones "particularly difficult” for the child to
cope: "[Y]ou have total separation of sexual feelings fromsoft
and tender feelings to where [the child] becones incapabl e of
loving in a normal way."

Qur review of the record thus reveals substantial evidence
that Motl ey was abused as a child. |ndeed, the Texas Court of
Crim nal Appeals noted that "[a]ll of the evidence .
presented at the punishnment stage of the trial went to the
proposition that [Mtley] had been abused both physically and

sexually as a child and as a result of that abuse, he acted out."
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Mtley v. State, 773 S.W2d at 290. Mdtley therefore properly

preserved his Penry claimfor collateral review. The district
court erred in holding that Mdtley, by failing to object to the
charge or request an additional instruction, procedurally
defaulted his Penry claim
B. Is Mditley Entitled to Federal Habeas Relief?

Because Motley raises his Penry claimin a petition for a
wit of federal habeas corpus, "'we nust determ ne, as a
threshold matter, whether granting himthe relief he seeks woul d

create a "new rule" of constitutional |aw " under Teague v. Lane,

489 U. S. 288 (1989) (per curiam, and its progeny. G ahamv.

Collins, 113 S. C. 892, 897 (1993) (quoting Penry, 492 U S. at
313). Under Teague, a "new rule" is one which "'inposes a new
obligation on the States or the Federal Governnent'" or was not

dictated by precedent existing at the tine the defendant's

conviction becane final.'" [1d. (quoting Teaque, 489 U S. at
301). As the Suprene Court aptly noted, it is extrenely
difficult "'to determ ne whether we announce a new rul e when a

deci sion extends the reasoning of . . . prior cases.'" |d.

(quoting Saffle v. Parks, 494 U. S. 484, 488 (1990)).
Nonet hel ess, we are instructed that "unl ess reasonable jurists

hearing [Motley's] claimat the tine his conviction becane final

"woul d have felt conpelled by existing precedent' to rule in his
favor, we are barred fromdoing so now" [|d. (quoting Saffle,

494 U. S. at 488) (enphasis added).
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Because Motley did not petition the Suprene Court for wit
of certiorari, Mdtley's conviction and sentence becane final
ni nety days after the Texas Court of Crimnal Appeals denied a
rehearing on its decision to affirm Mtley's conviction and
sentence on direct appeal --about two nonths after the Suprene
Court decided Penry. W nust thus ascertain the scope of Penry
to determ ne whether the ruling Mdtley now seeks fits within
Penry's anbit or instead would create a "new rule" of
constitutional |aw under Teague.

1. The Suprene Court's Decision in Penry

In Penry v. Lynaugh, the Suprene Court reaffirmed the Eighth

Amendnent principle that "punishnment should be directly related
to the personal culpability of the crimnal defendant." 492 U S
at 319. This culpability principle, which was first articul ated
by a plurality of the Court in Lockett v. Ohio, 438 U S. 586

(1978), and |l ater enbraced by a majority in Eddings v. Cklahons,

455 U. S. 104 (1982), places special constraints on states in

meting out the death penalty. Under the Lockett-Eddings "rule,"

a state cannot, consistent with the Ei ghth and Fourteenth
Amendnent s, preclude the sentencer from considering as a
mtigating factor evidence relevant to the defendant's background
or character "that the defendant proffers as a basis for a
sentence |l ess than death." Penry, 492 U S. at 317.

The evidence Penry had proffered was that of his nental
retardation and child abuse which left himunable to [ earn from

hi s m st akes. ld. at 308. The Penry Court concluded that absent
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instructions informng the jury that it could consider and give
effect to Penry's evidence, the Texas special issues did not
provide the jury with a vehicle for "expressing its 'reasoned
nmoral response' to [Penry's] evidence in rendering its sentencing
decision.” 1d. at 328. Before reaching this conclusion,
however, the Court had to determ ne whether the rule Penry sought
in his federal habeas petition was a "new rul e" under Teague.
Id. at 313. The Court found that Penry was sinply asking that in
his particular case, the jury should have, upon request, "been
given jury instructions that mafd]le it possible for themto give
effect to [his] mtigating evidence in determ ning whether the
death penalty should be inposed.” 1d. at 319. Accordingly, the
Court determned that the relief Penry sought was "dictated" by
the Court's previous decisions in Lockett and Eddi hgs and was
t hus not a "new rule" under Teaque.

Moreover, the Court determned that the relief Penry sought
did not inpose a "new obligation" on the State of Texas. |d.
The Court made this determnation by first pointing out that the

facial validity of the Texas death penalty statute under which

Penry had been sentenced had been upheld in Jurek v. Texas, 428
262 (1976). 1d. at 318. After explaining that the statute's
validity had been upheld "on the basis of assurances that the
speci al issues would be interpreted broadly enough to enabl e
sentencing juries to consider all of the relevant mtigating
evi dence a defendant m ght present,” the Court characterized

Penry's request for relief as being prem sed on the fact that
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"t hose assurances had not been fulfilled in [Penry's] particul ar

case." 1d.

In addressing the nerits of Penry's claim the Court
initially focused on the first special issue, which asked whet her
the defendant killed "deliberately and with the reasonabl e
expectation that the death of the deceased . . . would result.”
The Court reasoned:

In the absence of jury instructions defining

"deliberately"” in a way that would clearly direct the

jury to consider fully Penry's mtigating evidence as

it bears on his personal culpability, we cannot be sure

that the jury was able to give effect to the mtigating

evidence of Penry's nental retardation and history of

abuse in answering the first special issue. Wthout

such a special instruction, a juror who believed that

Penry's retardati on and background di m ni shed his noral

culpability and nade i nposition of the death penalty

unwarranted woul d be unable to give effect to that
conclusion if the juror also believed that Penry

commtted the crine "deliberately.” Thus, we cannot be

sure that the jury's answer to the first special issue

reflected a "reasoned noral response"” to Penry's

mtigating evidence.

ld. at 323.

The Court simlarly held that Penry's evidence of nental
retardation and child abuse was rel evant beyond the scope of the
second special issue, which asks "whether there is a probability
that the defendant would commit crimnal acts of violence that
woul d constitute a continuing threat to society."” The Court
specifically focused on the fact that Penry's mtigating evidence
of nmental retardation and child abuse showed "his inability to
learn fromhis mstakes." 1d. at 323 (enphasis added). The
Court thus determ ned that although the mtigating evidence
offered by Penry was relevant to the second special issue, it was
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relevant only as an aggravating factor "because it suggests a

yes' answer to the question of future dangerousness."” 1d.
Finally, the Court held that the third special issue, which
asks "whet her the conduct of the defendant in killing the
deceased was unreasonable in response to the provocation, if any,
by the deceased,” was an insufficient vehicle for giving
mtigating effect to Penry's evidence of nental retardati on and
child abuse.® The Court therefore decided that in Penry's
particul ar case, the jury should have been instructed "that it
coul d consider and give effect to the mtigating evidence of

Penry's nental retardation and abused background by declining to

i npose the death penalty . . . ."®

> The Court noted that the evidence presented at trial
suggested that Penry "did not stab the victimafter she wounded
hi m superficially with a [pair of] scissors during a struggle,
but rather killed her after her struggle had ended and she was
lying helpless.” Penry, 492 U S. at 324. And, it concluded that
"a juror who believed Penry | acked the noral culpability to be
sentenced to death could not express that view in answering the
third special issue if she also concluded that Penry's action was
not a reasonabl e response to provocation." 1d. at 324-25.

5 Mbtley argues, as did Penry, that the three Texas speci al
i ssues did not provide an adequate vehicle to give effect to his
mtigating evidence. No one seriously contends, however, that
the jury had an adequate vehicle for giving effect to the
evi dence of Motley's child abuse under the first special issue,
whi ch asks whet her the defendant conmtted the crine
deli berately. Such a contention would be without nerit. As in
Penry, the term"deliberately"” was not defined for the jury. See
492 U. S. at 322. Mreover, the State argued, during both voir
dire and closing argunent, that the term"deliberately" neant
essentially the sane thing as "intentionally."” Thus, |like the
Suprene Court in Penry, "we cannot be sure that the jury was able
to give effect to the mtigating evidence of [Mtley's] .
hi story of abuse in answering the first special issue." 1d. at
323. In short, we agree with Judge Reavel ey' s observations that
evi dence of child abuse does not "logically" cone into play in
considering the deliberateness question. See Penry v. Lynaugh,
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2. The Scope of Penry as Expl ained in G aham and Johnson
The Suprene Court has interpreted Penry narrowy.’” The
Court's decisions in Gahamv. Collins, 113 S. . 892 (1993),

and Johnson v. Texas, 113 S. C. 2658 (1993), explain the

specific paraneters of the Lockett-Eddings-Penry "rule,"” and it

is to those decisions which we now turn to determ ne whet her the
federal habeas relief Mtley seeks falls within the scope of that
llrul e. mn

a. G ahamyv. Collins

The "rule" the petitioner sought in G aham on federal habeas
review was that the Texas special issues did not permt the jury
to give adequate mtigating effect to the evidence he had
proffered. 113 S. C. at 897. Thus, G aham argued that absent
additional instruction, the Texas special issues did not provide

the jury a vehicle by which it could give effect to his evidence

832 F.2d 915, 925 (5th Cr. 1987), aff'd in part, rev'd in part,
492 U.S. 302 (1989).

Nor does anyone contend that the third special issue, which
asks whet her the defendant's conduct was unreasonable in response
to any provocation by the deceased, could have allowed the jury
to give effect to Motley's evidence of child abuse. In fact, the
third special issue was not even submtted to the jury in this
case because the evidence denonstrated that the victim Mria
Duran, had been shot in the back fromapproximately thirty feet
away. The third special issue provided absolutely no vehicle for
consideration of Mdtley' s evidence of child abuse. See Penry,
492 U. S. at 324. Qur discussion thus focuses solely on whether
the second special issue, the "future dangerousness" issue,
provi ded an adequate vehicle for the jury to give effect to
Mot | ey's evidence of child abuse.

" See generally Peggy M Tobol owsky, What Hath Penry
Wought?: Mtigating G rcunstances and the Texas Death Penalty,
19 AMeR. J. CRIM LAw 345 (1992).
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of youth, an unstable childhood, and positive character traits.
Id.

Because Graham had petitioned for federal habeas relief,
however, the Court first determ ned whether granting G ahamthe
relief he sought would create a "new rule" of constitutional |aw

under Teague. 1d. at 897. Although Graham s conviction had

beconme final in 1984, before Penry had been deci ded, the Court

concluded that even with the benefit of the Penry decision,
reasonabl e jurists would not have been "of one mnd" in ruling on
Graham's claimand that G ahamthus sought a "new rule" under
Teaqgue.

The Court reached its determnation by first making it clear
that it did not read Penry "as effecting a sea change" in its
view of the Texas death penalty statute under which G aham was
sentenced because Penry "did not broadly suggest the invalidity
of the special issues framework." [d. at 901. The Court then
went on to assert that the rule which G aham sought was not
commanded by the cases upon which Penry rested, i.e., Lockett and

Eddi ngs. 1d. at 902. As the Court explained, in Penry--as in

Lockett and Eddi ngs--"the sentencer had no reliable neans of
giving mtigating effect”" to the proffered evidence. 1d.
(enphasi s added). The Court then distinguished Gaham s case

fromthe Lockett-Eddi ngs-Penry line by stating that

Graham s evidence--unlike Penry's--had mtigating rel evance
to the second special issue concerning his likely future
dangerousness. Wereas Penry's evidence conpelled an
affirmati ve answer to that inquiry, despite its mtigating
significance, Grahanis evidence quite readily could have
supported a negative answer.
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Id. The Court delineated the distinction between Penry's
particul ar case and G ahamis by explaining that the jury would
not have necessarily answered "yes" to the second special issue
in Gaham s case because that issue provided the jury a vehicle
by which it could "accept the suggestion of G ahanmis | awers that
his brief spasmof crimnal activity . . . was properly viewed,
in light of his youth, his background, and his character, as an
aberration that was not likely to be repeated.” This distinction

led the Court to conclude that the Lockett-Eddi ngs-Penry "rul e"

did not dictate the relief G aham sought.® |d. Focusing on the
determ native question under Teaque, i.e., "whether reasonable
jurists reading the case law that existed at the tinme Gahanis
conviction becane final could have concluded that G ahans
sentenci ng was not constitutionally infirm" the Court held:
We cannot say that all reasonable jurists would have deened
t hensel ves conpelled to accept Gahamis claimin 1984. Nor
can we say, even with the benefit of the Court's subsequent
decision in Penry, that reasonable jurists would be of one
mnd in ruling on Gaham's claimtoday. The ruling G aham
seeks, therefore, would be a "new rule" under Teague.

ld. at 903.

8 Nbreover the Court was not convinced that Penry could be
extended "to cover the sorts of mtigating evidence G?aham
suggests w t hout a whol esal e abandonnent of Jurek
Graham 113 S. Ct. at 902. As the Court expl ai ned,

Graham s evidence of transient upbringing and otherw se

nonvi ol ent character nore closely resenbl es Jurek's evidence

of age, enploynent history, and famlial ties than it does

Penry's evidence of nental retardation and harsh physi cal

abuse.
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b. Johnson v. Texas

As had the petitioner in Gaham Johnson argued that the
Texas special issues, absent additional instruction, did not
permt the jury to give adequate mtigating effect to the
evi dence he had proffered, i.e., evidence of his youth. Johnson,
113 S. . at 2669. Although Johnson was before the Suprene
Court on direct appeal, we find that the Court's anal ysis of
Johnson's cl ai m speaks directly not only to the scope of Penry
but also to how the "rule" Johnson requested would be vi ewed
under Teague. This analysis is thus invaluable to our
determ nation of whether granting Mdtley the federal habeas
relief he requests woul d necessitate the creation of a "new rule"
of constitutional |aw

I n anal yzing Johnson's claim the Court nmade it clear that

it was being "asked to take the step that would have been a new

rule had [the Court] taken it in Gaham" |d. at 2668. The

Court then went on to explain that |ike Gaham Johnson set forth

a claimfor relief which fell outside the scope of Penry. 1d. at

2669-72.

In reaching this conclusion, the Court concentrated on the
fact that Penry's nental retardation and history of abuse,
evidenced at trial and sentencing, "prevented himfrom/learning
fromexperience." 1d. (enphasis added). The Court expl ai ned
that al though Penry "remained the | aw and nust be given a fair
readi ng," evidence of Johnson's youth fell outside Penry's anbit

because Penry's condition was unequi vocal |y never subject to
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change and Johnson's youthful state was. See id. at 2670. As
the Court stated,

Unli ke Penry's nental retardation, which rendered hi munable
to learn fromhis mstakes, the ill effects of youth that a
def endant nmay experience are subject to change and, as a
result, are readily conprehended as a mtigating factor in
consi deration of the second special issue.

Id. (enphasis added).

What was inportant to the Johnson Court, then, was that
because Penry was unable to learn fromhis m stakes due to his
"condition," evidence of this "condition" could be given only
aggravating effect: in determning under the second speci al
i ssue whether Penry was a "continuing threat to society," the
jury--wi thout additional instruction--would necessarily have to

answer "yes" because Penry's condition was not subject to change,

and thus the jury could only regard himas a "continuing threat."
On the other hand, Johnson's "condition"--his being youthful--was
necessarily subject to change, and the Court thus distinguished
Johnson's case from Penry's.

In so doing, the Court indicated that a "fair readi ng" of
Penry, as it remains the law, was that the Texas special issues
pl ace a defendant's mtigating evidence beyond jurors' effective
reach when that evidence can be given only aggravating effect.

That is, as long as a defendant's evi dence can be given

mtigating effect in sonme way under the Texas special issues, no
additional instruction would be constitutionally required. See
id. at 2671. As the Court explained, the "rule of Lockett and

Eddi ngs, "--which "dictated" the result in Penry--was that "a jury
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be able to consider in some manner all of a defendant's rel evant

mtigating evidence," not that "a jury be able to give effect to
mtigating evidence in every conceivable manner in which the
evi dence m ght be relevant."® 1d. (enphasis added).

The Court in Johnson also focused on mtigating evidence
(such as Motley's evidence of child abuse) that could be viewed
by sonme jurors as aggravating. The Court held that,

[a]s we recognized in G aham the fact that a juror m ght

vi ew t he evi dence of youth as aggravating, as opposed to

mtigating, does not nean that the rule of Lockett is

violated. As long as the mtigating evidence is wthin "the
effective reach of the sentencer,"” the requirenents of the

Ei ghth Anrendnent are satisfied.

ld. at 2669 (citations omtted).
3. Application to Mtley's Caim

To grant the relief Mtley now requests would be to hold
that the Eighth Anendnent requires that whenever a defendant in a
capital case proffers mtigating evidence that has sone arguable
rel evance beyond the Texas special issues, the defendant is
entitled, in effect, to an additional "special issue" asking
whet her any mitigating evidence so proffered, whether or not

relevant to the existing special issues, |leads the jury to

believe that the death penalty should not be inposed. As our

® Qut en banc decision in Gahamaligns itself with this

view. W recognized in Gahamthat "Penry represents . . . a set
of atypical circunstances,"” i.e., circunstances in which the

defendant's mtigating evidence indicated both the absence of
potential for rehabilitation and a permanent condition. G aham
v. Collins, 950 F.2d 1009, 1029 (5th G r. 1992) (en banc)
(enphasi s added), aff'd on other grounds, 113 S. C. 892 (1993).
We also found Penry to be uni que because there was no way

evi dence of Penry's condition "could be given any mtigating
force under the second special issue.” 1d. (enphasis added).
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anal ysis of G aham and Johnson nakes clear, that is precisely the
"rule" that G aham and Johnson held, with the benefit of Penry,
to be a "new rule" of constitutional |aw under Teague.

Mot | ey' s evidence of child abuse was not of a necessarily
transient condition as was Johnson's evi dence of youth.
Nonet hel ess, it was evidence of a transient condition to sone
degree--and therefore nore akin to Grahanis evidence than to
Penry's. Dr. Fason, who testified about Mdtley's "condition,"
stated that Mdtley would continue to engage in anti-soci al
behavior as a result of his abuse as a child "unless there are
certain changes that take place," including sonehow instilling in
Mtley "the feeling that soneone cares"” (enphasis added). Dr.
Fason also testified that the bitterness and hatred engendered in

a child abuse victimsuch as Mdtley would frequently continue so

as to lead Motley to perhaps sensel essly assault other people.
Al t hough he woul d not specifically comrent on the probability of
Mot | ey' s being successfully treated, he stated that Mtley had a

possibility of successful treatnent.

Mot | ey' s evidence of child abuse--unlike Penry's evidence of
mental retardation and child abuse--thus indicated that Mtley

was subject to change and that Mdtley was not unable to learn

fromhis mstakes. Even if Mdtley's evidence, |ike Penry's, had

significance beyond the scope of the first special issue, it is
apparent that Mdtley's evidence--"unlike Penry's--had mtigating
rel evance to the second special issue concerning his likely

future dangerousness." See Graham 113 S. . at 902. Mtley's
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jury, then, would not have necessarily given only aggravating
effect to Motley's evidence under Texas' sentencing schene
W t hout additional instruction. Because the jury was able to

consider in sone manner Motley's relevant mtigating evidence of

child abuse under Texas' sentencing schene, which is what the

Lockett - Eddi ngs-Penry "rul €' mandates, see Johnson, 113 S. C. at

2671, the relief Mtley now requests is not "dictated" by that
rule but instead falls outside of its scope.

We therefore cannot say that reasonable jurists hearing
Motley's claimat the tine his conviction becane final would have
felt conpelled by existing precedent to rule in his favor. To
grant Motley the federal habeas relief he now requests woul d thus
be to create a "new rule" of constitutional |aw ! Further,
al t hough Teague itself recognized two exceptions to the general
bar on issuing "new rul es" of constitutional |aw on coll ateral

review, see Teaque, 489 U.S. at 311, we find both of those

exceptions inapplicable in Mtley's case.

10 W note that on appeal, the State contends that Mtley's
Penry claimlacks nerit because he has not denonstrated that his
crim nal behavior was attributable to the abuse he suffered as a
child. The State has correctly pointed out that our cases
establish that evidence of a petitioner's background or record,
in order to be constitutionally mtigating, "nust be able to
raise an inference '"that the crinme is attributable to the
disability.'" See Barnard v. Collins, 958 F.2d 634, 638 (5th
Cr. 1992) (quoting Gahamyv. Collins, 950 F.2d 1009, 1033 (5th
Cr. 1992) (en banc), aff'd on other grounds, 113 S. . 892
(1993), cert. denied, 113 S. . 990 (1993)). Nonetheless, for
pur poses of discussing the Teague issue which Mtley's Penry
claimrai ses, we have assuned--w t hout deciding--that Mtley's
evi dence of child abuse was constitutionally mtigating.
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4. Motley's Reliance on Mayo v. Lynaugh

Mot| ey al so argues that the relief he now requests is

dictated by this court's decision in Mayo v. Lynaugh, 893 F. 2d

683 (5th Gir. 1990), cert. denied, 112 S. O. 272 (1991).

However, we find Mdtley's reliance on Mayo unavaili ng.

In Mayo, a panel of this court originally upheld the
district court's denial of federal habeas relief on Randy Dal e
Mayo's claimthat his jury | acked a vehicle by which to give
effect to the mtigating evidence Mayo had submtted during the
sentenci ng phase of his trial. 888 F.2d 134, 140 (5th Cr
1989). In an opinion rel eased four days after the Suprene
Court's decision in Penry, the panel stated:

We are bound by the precedents of this circuit that have

uphel d the constitutionality of the Texas [sentencing]

statute, and therefore we nust deny relief on this claim

That the Suprene Court has granted certiorari in a

particul ar case does not allow us to grant relief to other

petitioners who raise a simlar claim
Id. at 140-41 (citations omtted).

Both parties petitioned for rehearing: Myo, on the basis
of the Suprene Court's decision in Penry, and the State, on that
sane basis and on grounds that Mayo had procedurally defaulted
his claim W denied the petition for rehearing on grounds that
Mayo had procedurally defaulted his clai munder Texas | aw and
that Mayo had not sufficiently articulated "how the jury was
unabl e to express its reasoned noral response and give effect to

his mtigating evidence." 883 F.2d 358, 359-60 (5th Gr.), cert.
denied, 109 S. . 1576 (1989).
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Mayo then filed a second petition for rehearing, in which he
argued for the first tinme that his Penry claimwas not
procedurally barred because the State had wai ved t he defense and
that his Penry claimwas entitled to relief on the nerits. The
State argued that it was excused fromfailing to raise the
procedural -bar issue in state court under Teague. W granted
Mayo's petition for rehearing, and it is our disposition of the
merits of Mayo's Penry claimon rehearing that forns the basis of
Mot | ey's argunent in the instant case.

Mayo had proffered evidence of child abuse at his sentencing
trial. |In particular, Patsy Mayo, Randy Mayo's nother, testified
t hat "her husband began beati ng Randy when Randy was four or five
years old, that Randy had suffered several unexpl ai ned broken
bones, that [her husband] had made nunerous death threats to her
and her children, that [her husband' s] physical and verbal abuse
of Randy was continuous, and that at the tinme of the sentencing
phase, [her husband] was in prison for having raped a child."
Mayo, 893 F.2d at 688. Raynond Allison, a friend of the famly
who had enpl oyed both Randy and his father, testified that
Randy's subsequent crimnal acts were probably the result of his
honme environnment. |d.

This court decided that as in Penry, "the mtigating
evi dence presented was not acconpanied by jury instructions that
woul d have allowed a juror to give effect to her conclusion that
Mayo was | ess noral ly cul pable or otherw se undeserving of death

because of his fam |y background or personal circunstances."” |d.
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We thus determ ned that Mayo's evidence of his history of abuse,
abuse which created problens in Mayo that "would stay there for a
I ong tinme" unless sonething was done about them was such that
the Texas special issues, in particular the "future

danger ousness" issue, did "not afford sufficient opportunity for
consideration of the mtigating evidence Mayo offered."” 1d.
Hence, we concluded that Mayo had presented sufficient
constitutionally mtigating evidence to warrant additional jury
instruction, and we reversed the district court's denial of
federal habeas relief. [1d. at 689-90.

Mot | ey argues that because his evidence is simlar to that
whi ch Mayo proffered, the result reached in Mayo conpel s the sane
result in the instant case. Although Mtley's argunent appears
at first blush to be a strong one, Mdtley's reliance on Mayo is
for two reasons unavailing. The first reason relates to the
status under Teague of the rule Mayo requested and obtai ned. The
second relates to the status of Mayo in the |ight of G aham and
Johnson.

Qur opinion in Mayo did not address the status under Teaque

of the rule that Mayo requested, nor were we conpelled to.

1Al t hough Teague had been decided a nonth before Mayo
filed his original appellate brief and the State, in its petition
for rehearing, raised the argunent that Mayo's Penry cl ai m was
procedurally barred under Teaque, the State did not raise the
Teaque retroactivity issue, and we did not consider it sua
sponte. See Wley v. Puckett, 969 F.2d 86, 96 n.13 (5th G
1992) (explaining that this court may consi der the Teaque
retroactivity issue sua sponte); Smth v. Black, 904 F.2d 950,
981 n.12 (5th Cr. 1990) (sane), vacated and renmanded on ot her
grounds, 112 S. . 1463 (1992); see also Caspari v. Bohlen, 62
US LW 4113, 4115 (U. S. Feb. 23, 1994) ("a federal court may,
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Hence, there is no ruling, express or inplied, in Mayo on whet her
the rule requested by Mayo was a new rul e under Teaqgue. Not
surprisingly, the "rule" which Mayo requested on federal habeas
review was the sane as that requested in G aham and Johnson, and
the sanme as that now being requested by Mtley: the Texas
speci al issues were constitutionally infirm because, absent an
additional "special issue" or instruction, they did not permt
the jury to give adequate mtigating effect to the petitioner's
proffered evidence. Although we granted Mayo's request by
determ ning that under Penry the special issues did not provide
the jury with a vehicle by which it could give mtigating effect
to Mayo's evidence of child abuse, the "rule" created by our
decision in Mayo was a "new rule" of constitutional |aw. The
Court's decisions in Gaham and Johnson nake it clear that
"reasonable jurists" reading the case |law that existed at the
time Mayo's conviction becane final in 1986--case | aw including
Lockett and Eddi ngs, which "dictated" Penry--could have di sagreed
with the panel's conclusion in Mayo. Because Mtley's conviction
becane final before the panel's decision in Mayo was announced,

under Teaque's retroactivity bar Mtley cannot benefit from

but need not, decline to apply Teaque if the State does not argue
it"); cf. Schiro v. Farley, 114 S. . 783, 788-89 (1994)

(di scussing that the Court undoubtedly has the discretion to
reach the State's Teague argunent not raised in the | ower courts
or inits brief in opposition to the petition for wit of
certiorari); Collins v. Youngblood, 497 U S. 37, 40-41 (1990)
(expl aining that the Teague bar to the retroactive application of
new rules is not jurisdictional).
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Mayo's "new rule." Motley's reliance on Mayo is thus unavailing
for purposes of our Teague inquiry.

Finally, we are conpelled to agree with the State that
Johnson has effectively overruled Mayo. W see no basis for
di stingui shing between Mayo's evidence of child abuse and
Johnson's evidence of youth. Unlike Penry's evidence of nental
retardation, which rendered hi munable to learn fromhis
m st akes, the ill effects of Mayo's child abuse (like the il
effects of Johnson's youth) are subject to change and, "as a
result, are readily conprehended as a mtigating factor in
consideration of the second special issue.” Johnson, 113 S. C

at 2670.

V. CONCLUSI ON
The district court correctly rejected Motley's ineffective
assi stance of counsel claim Further, although Mtley properly
preserved his Penry claimfor federal habeas review, we concl ude
that the relief he seeks woul d necessitate the creation of a "new
rule" of constitutional [aw-which is inpermssible under Teaque.
We therefore AFFIRM the district court's decision denying

Motl ey's petition for federal habeas corpus relief.
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