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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore GOLDBERG GARWOOD, and WENER, Circuit Judges.

WENER, Circuit Judge:

In this securities fraud case, Plaintiffs-Appellants Judith
Rubi nstein and Howard Greenwald ("Plaintiffs") appeal the order of
the district court dismssing their conplaint pursuant to Rule
12(b)(6)! for failure to state a claim Plaintiffs sought relief
under 8 10(b)2 and 8§ 20(a)® of the Securities Exchange Act of 1934
(the "Exchange Act") and Rul e 10b-5* promul gated thereunder. The
district court dism ssed these clains by applying what has been
called the "bespeaks caution" doctrine, holding that economc
forecasts and predictions are not actionable when such statenents

are couched in cautionary | anguage. As we conclude that the

Fep. R. CGiv. P. 12(b)(6).
215 U.S.C. 8 78j(h).
315 U.S.C. § 78t(a).
“17 C.F.R 8§ 240.10b-5.



district court erred in applying the "bespeaks caution" doctrine
too broadly, essentially as a per se bar to liability, we reverse
the dism ssal of these federal clains and remand.

Plaintiffs also assert a fraud claim and a negligent
m srepresentations claim under Texas common | aw. The district
court |ikew se dism ssed these clains pursuant to Rule 12(b)(6),
hol di ng t hat econom ¢ predictions and forecasts are not actionabl e
under Texas law. As we conclude that the court erred in holding
that such statenents (hereafter referred to genericall y—but not as
atermof art—as "predictive statenents") may never be actionabl e,
we al so reverse the dism ssal of these state clainms and renmand.

I
FACTS® AND PROCEEDI NGS

The parties to this appeal are: 1) the corporate Defendant-
Appel | ee, Pl ai ns Resources, Inc. ("Plains"), which is a Texas-based
i ndependent oil and natural gas exploration and production conpany
operating primarily in the Gulf Coast and m d-conti nent regions of
the United States, and the seven affiliated individual Defendants-
Appel lees, i.e., J. Patrick Collins, WlliamH Hitchcock, Geg L.
Armstrong, WIlliam C Egg., Jr., Phillip D. Kraner, M chael P.

Patt erson, and Thomas H. Delimtros, who hold vari ous executive and

As this case was dism ssed pursuant to Rule 12(b)(6), on
appeal we accept as fact the well-pleaded all egati ons contai ned
in the conplaint of Plaintiffs and the statenents included in al
docunents incorporated therein. E.g., Caine v. Hardy, 943 F. 2d
1406, 1411 n. 5 (5th Cr.1991) (en banc), cert. denied, --- U S.
----, 112 S.Ct. 1474, 117 L.Ed.2d 618 (1992).
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board positions with Plains;® and 2) the two naned plaintiffs,
Greenwal d and Rubi nstein, who acquired and sold shares of Plains
stock during the period of the alleged m srepresentations by the
def endants (and who purport to represent other simlarly situated
buyers and sellers of Plains stock).

The al |l eged m srepresentations are found i n statenents made by
def endants concerning the value of newly discovered natural gas
reserves found as a result of Plains' drilling operations under an
expl oration agreenent with Texaco. This agreenent "farns out" to
Pl ai ns the exclusive exploration rights to a 13,000 acre tract in
sout hwest Caneron Parish, Louisiana, called the "M am Fee." Under
this agreenent, Plains is obligated to conduct certain exploration
activities, and, after pay-out (i.e. recovery of certain costs),
Plains is entitled to a 397 working interest in all producing wells
it drills in that tract.

Initial News Reports

This saga began on August 19, 1991, when Plains announced

’Plaintiffs aver that the individual defendants held the
follow ng positions during the relevant period:

Boar d
Name Executi ve Position Posi tion
Collins Presi dent and CEO Member
Hi t chcock * ok ox Chai r man
Ar st rong Senior V.P. and CFO ok ok
Egg Seni or V.P.—Exploration ok ok

and Production
Kr aner V. P. and Treasurer
Patterson V.P., Secretary, and ok X
Legal Counsel

Delimtros * ok ox Member



publicly that it had nmade a significant natural gas di scovery based
on "what appears to be a substantial pay"’ inits Mam Fee No. 1
well (the "discovery well"). The next day analyst Phillip Pace of

First Boston reported that the prospect could hold 500 billion

cubic feet ("bcf") of natural gas. O this report, Defendant-
Appel l ee Collins, President and CEO of Plains, observed "I would
not be critical of Pace's coments.” The market price of Plains

stock rose overnight from$7.63 per share to $15. 25.

On COctober 17, 1991, Plains announced the results of the
initial test of the discovery well, reporting that gas fl owed at an
approximate daily rate of 23.5 mllion cubic feet ("Mmrf") of
natural gas and 1,353 barrels of condensate on a 3/8-inch choke,
wth a flowtube pressure of 8,551 pounds per square inch ("psi")
and an initial shut-in pressure of 10,764 psi. Analysts commented
that these tests suggested that the well and the field in which it
was | ocated were extrenely val uabl e, possibly one of the |argest
onshore di scoveries of natural gas in recent years.

During the next week the Plains announcenent was conmented on
by many financial analysts, one of whomestimated that the field
could contain as nuch as one trillion cubic feet of natural gas.
According to these anal ysts, Plains supported the optim stic tone
of these observations. Specifically, Plains' investor relations
manager, Nancy Kirby, was quoted as having stated that "[t] he | evel

of condensate production is wunusually high and is significant

I'n the oil and gas industry, "pay" denotes reservoir rock
containing oil or gas. See WLLIAVS AND MEYERS, MANUAL OF QL AND GAS
Tervs 882 (8th Ed. 1991).



because it conmmands far higher prices than natural gas." She was
al so reported to have said that the energy content of the gas was
exceptionally rich; she originally reported the energy content as
1,170 British Thermal Units ("BTUs") per 1000 cubic feet of gas
("nmcf"), then corrected this to 1,200 BTUs per ncf.

Meanwhi | e, on October 23, 1991, Defendant - Appel |l ee Arnstrong,
the Chief Financial Oficer of Plains, was reported to have
characterized as "realistic" an analyst's opinion that the well
could yield 500 bcf of gas and that the asset val ue of Plains was
bet ween $66 to $100 per share. Arnstrong was al so reported to have
stated that—based on the results from the initial test of the
di scovery well —a cash-flow estimate of $26 million to $32 million
for fiscal year 1992 was feasible. According to the analysts,
Kirby confirmed Arnstrong's cash-flow and asset-val ue esti mates.
On the sane day that these announcenents were made, Pl ains stock
reached a record high of $291/8 per share on record vol une of nore
than one mllion shares.

Plaintiffs allege that al | was not wel |, however .
Specifically, they aver that the defendants knew-er were reckl ess
in not know ng—that Arnstrong's and Kirby's statenents of Cctober
23rd were materially msleading. According to Plaintiffs, these
predictive statenents were nmaterially msleading because the
initial test of the discovery well did not provide a reasonable
basis for such statenents. Moreover, the defendants had not
di scl osed certain materially adverse facts regarding this initial

test; specifically, that there had been a drop in flowtube



pressure and a decline in shut-in pressure. Plaintiffs contend
that these decreases in pressure suggested that the reserves were
much smal ler than originally projected.

The Public O fering

On Novenber 8, 1991, Plains filed a registration statenent for
a proposed secondary public offering of 1.5 mllion shares of its
comon stock, of which 910,000 were to be sold by Plains and
590,000 by certain existing stockhol ders. The registration
statenment reiterated the initial test results, then went on to
assert:

Al t hough there is insufficient production history and other

data available to definitively quantify the proved reserves

attributable to this discovery, the Conpany believes, based
upon well | ogs, sidewall core analyses and initial production
test results, that the Mam Fee # 1 well is a significant

di scovery that, when fully eval uated, could add substantially

to the Conpany's oil and natural gas reserves. There can be

no assurance, however, that subsequent production, drilling

and other data wll not cause the Conpany to reevaluate its

assessnent of the significance of this discovery.
Plaintiffs allege that this registration statenment was m sl eadi ng
for the same reasons that the October 23rd statenents were
m sl eadi ng—def endants both knew that the discovery well testing
done up to that tine was not sufficient to provide a reasonable
basis for these statenents, and failed to disclose the declines in
fl owtube and shut-in pressures.

The di scovery well began operating i n Novenber 1991. Sal es of
gas and condensate commenced on Novenber 12th and conti nued until
the well was shut-in on Novenber 27th—a fact that was not di scl osed
until Decenber 16, 1991. During this operating period of roughly

two weeks, the well produced at rates generally | ower than the ones
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reported in the initial testing. Moreover, once the well was
pl aced in production the flowtube pressure declined imediately
and significantly.

On Novenber 15th and 20th—a tinme when the discovery well was
i n operation—several of the individual defendants exercised their
stock options, then immediately sold nost of their newly acquired
stock on the open market. |In total, these defendants sold 32,426
shares at prices ranging from $22.50 to $25.16 a share. The
aggregate proceeds from these sales was $760,599.8 Plaintiffs
contend that these defendants exercised their options then sold
this newly acquired stock despite having nmaterial I nsi de
informati on concerning the drop in flowtube pressure and the
decline in the daily production rate of gas and condensate.

On Decenber 4, 1991, the defendants for the first tinme
di scl osed sone of the adverse information regarding the discovery
well. Specifically, a press release was issued revealing that the
fl owtube pressure had suddenly dropped and that the shut-in
pressure had declined from 10,764 psi to 8,760 psi. The rel ease
further stated that nore tests were bei ng conducted and that, until
these tests were conplete and the results anal yzed, Pl ains woul d be
unabl e to ascertain the precise cause of these pressure declines.

The market reacted immediately to these adverse discl osures:
The price of Plains stock fell from $227/8 per share on Decenber
3rd to $143/4 per share by the close of trading on Decenber 5th.

81n addition, two executives of Plains who are not
def endants sold 7,474 shares during this sane period for an
addi tional $179, 444.



On Decenber 5th, nore than 1.2 mllion shares—approxi mately 12 per
cent of the total outstanding shares—waere traded.

Five days |ater—en Decenber 10th—-Plains' CEOQ Collins,
announced on behalf of Plains that the discovery well had been
reperforated, was up and running, and was producing gas and
condensate at | evel s seen before the recent sharp drop in fl owtube
pressure. Al t hough Collins noted that Plains did not know what
caused the pressure drop, he offered as explanations the
possibility that the well was producing froma limted portion of
the overall "structure," or that the well had hit a gas cap above
an oil reservoir.

On Decenber 16, 1991, two analysts at Petrie Parkman & Co.
issued a report recomending the purchase of Plains stock, a
recommendation based largely on facts disclosed by Plains
concerning the discovery well. This report stated in pertinent
part:

We estimate that the Vicksburg formation alone could contain

net gas reserves in the range of 125-162 Bcf in the fault

block in which the # 1 Mam Fee was drilled. Applying an
estimated $1.00-1. 25/ ncf in-ground val ue, which reflects the
hi gh I'i qui ds content of the gas, to our reserve projection for
the Vicksburg, we calculate that the discovery could add
$12.00-19. 00/ share of increnental value to the conpany.

Beyond its initial discovery, Plains could eventually add

multiples to its year-end 1990 gas reserve base of 50.2 Bcf

fromits exposure to this high-potential, newexploration play
in South Louisiana.?®

Plains sent this report to its sharehol ders on January 3, 1992.
On January 24, 1992, the planned public offering took place.

On that date, Plains offered 1.2 mllion shares to the public at a

°Enphasis in original.



price of $16 a share. In the prospectus that acconpanied this
offering, Plains did disclose that the discovery well had
experienced a decrease in flowtube pressure during Novenber and
Decenber 1991. Plains stated, however, that the significance of
this pressure decline was not yet known. |t further advised that:
Not wi t hst andi ng the ul ti mate productive capacity of this well,
t he Conpany believes, based upon well l|ogs, sidewall core
anal yses, the results from pal eontol ogi cal and depositional

studies, initial productiontest results and actual production
to date, that the Mam field discovery is significant and,

when fully evaluated through additional drilling activity,
coul d add substantially to the Conpany's oil and natural gas
reserves.

Pl ai ns concl uded by observing that there was insufficient data to
determ ne the quantity of reserves attributable to this discovery,
and that subsequent production and drilling mght lead to
reeval uati on.

On March 30, 1992, Plains filed its 10-K report in which it
reiterated the October test results for the discovery well —which
revealed daily production rates of 23.5 Mrf of gas and 1353
barrel s of condensate with fl owtube pressure of 8,551 psi—-and then
stated that, as of March 22, 1992, the well was producing at a
daily rate of approximately 10 Mcf of natural gas and 700 barrels
of condensate with flow tube pressure of approximtely 4,530 psi.
Despite the drops in production rates and fl owtube pressure for
this first exploratory well, Plains stated that the Mam Fee field
"coul d add substantial increnental oil and natural gas volunes to
t he Conpany's reserve base.”

On April 1, Plains announced that the discovery well was again
i noperabl e and was again undergoing repairs. Thi s announcenent
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further disclosed that the well operations had ceased on March
28t h—ene day after the 10-K report had been signed.

According to Plaintiffs, on April 13, 1992, the defendants
schene to inflate the market price of Plains stock cane to an end.
On that date an analyst publicly reported that he had acquired
information indicating that the discovery well had reserves of only
3 bcf, which equates to a value of less than $2 million. According
to that anal yst, these reserves would not cover the actual cost of
the well. On the day of this report Plains' stock price fell nore
than $1 to close at $141/2 per share.

The District Court Proceeding

On April 27, 1992, Plaintiffs filed a conplaint containing all
of the foregoing allegations. |In addition, Plaintiffs sought cl ass
certification for a class consisting of all persons who purchased
the comon stock of Plains during the class period. The asserted
class period ran fromCctober 23, 1991-the date on which Arnstrong
and Kirby had first offered their optimstic financial projections
to the public—+o April 13, 1992-+the date on which an anal yst
publicly reported that the value of the reserves would not equal
the cost of the discovery well. As noted above, Plaintiffs
grounded their conplaint on the contention that the defendants
violated 88 10(b) and 8 20(a) of the Exchange Act and Rule 10b-5
t hereunder, and that the defendants made fraudul ent and negli gent
m srepresentations in violation of Texas common | aw.

Pursuant to Rule 12(b)(6), the district court dism ssed all of
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these clains.® Regarding the federal clains, the district court
held that as a matter of lawthe allegations did not state a claim
because the statenents conpl ained of by defendants "were nade in
good faith, suggested reliability and bespoke caution." According
to the district court, positive econom c forecasts and predictions
such as those nmade by defendants may not form the basis of a
securities fraud action when such statenments are couched in
cautionary |language.!* As for the state law clains, the district
court held that as a matter of Texas |l aw, predictions and opinions
may not form the basis of a fraud claim Plaintiffs tinely
appeal ed.
I
FEDERAL SECURI TI ES CLAI M5

We review dismssals under Rule 12(b)(6) de novo.!? Such

di sm ssals may be upheld "only if it appears that no relief could

be granted under any set of facts that could be proven consi stent

¥The district court did not reach the issue of class
certification. As we are only review ng whether Plaintiffs
pl eaded a claim we |ikew se express no opinion on whether a
cl ass shoul d be certified.

1At oral argunent, counsel for the defendants proffered an
alternative ground for the district court's dismssal: That
Plaintiffs failed to plead their fraud clainms with particularity
as required by Federal Rule of Cvil Procedure 9(b). After
review ng the conpl ai nt—ahich includes specific "who, what, when,
and where" detail not discussed in this opinion—we find this
argunent to be neritless.

2B, 9., Federal Deposit Ins. Corp. v. Ernst & Young, 967
F.2d 166, 169 (5th G r.1992); CQuidry v. Bank of LaPlace, 954
F.2d 278, 281 (5th G r.1992).
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with the allegations."®® For purposes of Rule 12(b)(6), we accept
as true all well-pleaded allegations in the conplaint and we
construe those allegations in the light nost favorable to the
plaintiff.

Plaintiffs' Rule 10b-5 claim is grounded in purportedly
nm sl eadi ng predictive statenents.!® The elenments of such a claim
are well-settled: The plaintiff nust prove 1) a msstatenent or
om ssion 2) of material fact 3) occurring in connection with the
purchase or sale of a security, that 4) was made with scienter and
5) upon which the plaintiff justifiably relied, 6) and that

proxi mately caused injury to the plaintiff.15 It is equally

13Bat on Rouge Bl dg. & Constr. Trades Council v. Jacobs
Constructors, Inc., 804 F.2d 879, 881 (5th Cr.1986); see also,
Conley v. Gbson, 355 U S. 41, 45-46, 78 S.Ct. 99, 101-102, 2
L. Ed. 2d 80 (1957).

1E. g., Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S. Ct. 1683,
1686, 40 L.Ed.2d 90 (1974); O Quinn v. Mnuel, 773 F.2d 605, 608
(5th Gir.1985).

Pl aintiffs also contend that the defendants are |iable as
“controlling persons" under § 20(a) of the Securities and
Exchange Act. "Control person" liability is, however,
derivative, i.e., such liability is predicated on the existence
of an i ndependent violation of the securities |laws. See 15
US C § 78t(a); THowas LEE HAZEN, THE LAW OF SECURI TI ES REGULATION §
13.15 (1990) (discussing sane). At this juncture of the
litigation, the only issue presented is whether Plaintiffs have
pl eaded an i ndependent violation under Rule 10b-5.

E. g., Tuchman v. DSC Communi cations Corp., 14 F.3d 1061,
1067 (5th Gr.1994); Schlesinger v. Herzog, 2 F.3d 135, 139 (5th
Cir.1993); Cyrak v. Lenon, 919 F.2d 320, 325 (5th Cr.1990);
Huddl eston v. Herman & MaclLean, 640 F.2d 534, 543 (5th G r.1981),
rev'd in part on other grounds, 459 U S. 375, 103 S.Ct. 683, 74
L. Ed. 2d 548 (1983).
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well -settled that Rule 10b-5 applies to predictive statements.?'’
As we observed in Isquith v. Mddle South Uilities, Inc.:
[ When necessary, courts have readily conceded that
predi ctions may be regarded as "facts" within the neaning of
the antifraud provisions of the securities laws.... Most
often, whether liability is inposed depends on whether the
predictive statenment was "fal se" when nmade. The answer to
this inquiry, however, does not turn on whether the prediction
infact proved to be wong; instead, falsity is determ ned by
examning the nature of the prediction-wth enphasis on
whet her the prediction suggested reliability, bespoke caution,
was made in good faith, or had a sound factual or historica
basi s. 18
In sum a predictive statenent is one that contains at | east three
factual assertions that nay be actionable: 1) The speaker
genui nely believes the statenent is accurate,; 2) there is a
reasonabl e basis for that belief; and 3) the speaker i s unaware of
any undi sclosed facts that would tend seriously to underm ne the
accuracy of the statenent.?®
A. The "Bespeaks Caution" Doctrine
Appl yi ng what has cone to be | abeled the "bespeaks caution”
doctrine,?® the district court dismssed Plaintiffs' Rule 10b-5
claim The court concl uded that the conpl ai ned of statenents could

not constitute material m srepresentations as a matter of law. In

YE.g., Isquith v. Mddle South Uilities, 847 F.2d 186,
203-04 (5th Gr.) (collecting cases), cert. denied, 488 U S. 926,
109 S.C. 310, 102 L. Ed.2d 329 (1988).

8] d. at 203-04 (citations onmtted).

9See id. at 203-205 & n. 13; In re Apple Conmputer Secur.
Litigation, 886 F.2d 1109, 1111 (9th G r.1989), cert. denied, 496
U S 943, 110 S. Ct. 3229, 110 L.Ed.2d 676 (1990).

2See In re Donald Trunp Casino Securities Litigation, 7
F.3d 357, 364 (3d Cir.1993).
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effect, the district court took the per se position that economc
forecasts and predictions such as those nade by the defendants may
never form the basis of a securities fraud action when such
statenents are couched in cautionary |anguage.

The "bespeaks caution" doctrine applied by the district court
reflects a relatively recent, ongoing, and sonewhat uncertain
evolution in securities |aw, 2! an evolution driven by the increase
in and the unique nature of fraud actions based on predictive

statenents.? | n essence, predictive statenents are just what the

2'The doctrine was nost recently applied in In re Trunp
Casino Securities Litigation, 7 F.3d at 369-73 (concl udi ng that
statenents in prospectus were not actionable because of inclusion
of extensive cautionary statenents tailored to the specific risks
i nvol ved). For exanples of other recent cases applying the
"bespeaks caution" doctrine—er sone variant of it-see, Romani v.
Shearson Lehman Hutton, 929 F.2d 875, 879-80 (1lst G r.1991)
(statenment containing cautionary |anguage that included specific
probl enms facing industry "bespoke caution" and was thus not
actionable); WMorhead v. Merrill Lynch, Pierce, Fenner & Smth,
Inc., 949 F.2d 243, 245-46 (8th Cir.1991) (sane); Sinay v.
Lanmson & Sessions Co., 948 F.2d 1037, 1040-41 (6th Cr.1991)
(stating that "[e]conom c projections are not actionable if they
bespeak caution."). Conpare Mayer v. M/l od, 988 F.2d 635, 638-40
(6th Gr.1993) (concluding that a court nust | ook at cautionary
statenents on a case-by-case basi s—Si nay panel erred in applying
a per se approach); Huddleston, 640 F.2d at 543-44 (boilerplate
cautionary warning of risk not negate failure to disclose
mat eri al adverse fact).

2For many years the Securities and Exchange Commi ssion (the
"SEC') prohibited disclosure of predictive information in
docunents filed wwth the SEC. Perhaps realizing that such an
approach was inconsistent with the philosophy of full disclosure
enbodied in the various Securities Acts, the SEC changed its
position in the early 1970's. See Isquith, 847 F.2d at 204-05
(noting sane); John M divieri Note, Liability for Forward-
Looking Statenents: The Securities and Exchange Conm ssion's
Anmbi guous Stance, 1993 Coum Bus. L. Rev. 221 (di scussing history of
change in SEC s practice). By the late 1970's the SEC devel oped
various safe-harbor rules for certain types of predictive
statenments contained in docunents filed with it, rules that track
the precept that such statenents are not actionable when they are
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name inplies: predictions. As such, any optimstic projections
contained in such statenents are necessarily contingent. Thus, the
"bespeaks caution" doctrine has devel oped to address situations in
which optimstic projections are coupled wth cautionary
| anguage—n particul ar, rel evant specific facts or
assunpti ons—affecting the reasonabl eness of the reliance on? and
the materiality of2 those projections. To put it another way, the
"bespeaks caution" doctrine nerely reflects the unrenarkable
proposition that statenents nust be anal yzed in context.?®

Al though at |east one court appears facially to have

construed the "bespeaks caution" doctrine as broadly as did the

materially conplete, made in good faith, and have a reasonabl e
basis. See Isquith, 847 F.2d at 204-05 n. 12 & n. 13. As can be
expected, the increase in disclosures of predictive information
has led to an increase in fraud actions based on such

di scl osures.

2See Schlesinger, 2 F.3d at 139 (observing that plaintiff
must establish "justifiable reliance" as an elenent of a 10b-5
claim; Inre Trunp Securities Litigation, 7 F.3d at 373
(concluding that disclosures of the specific risks and the
specul ative nature of the investnent neant that an optimstic
projection could not have "materially influenced a reasonabl e
investor" as a matter of law); see also Basic Inc. v. Levinson,
485 U. S. 224, 241-47, 108 S.Ct. 978, 988-92, 99 L.Ed.2d 194
(1988) (accepting fraud-on-the-market theory as nethod for
proving reliance—theory prem sed on assunption that in valuing
stock, the market reflects all information publicly
di ssem nat ed) .

24See, e.g9., Inre Trunp Securities Litigation, 7 F.3d at
368-69, 71 (concluding that cautionary |anguage may render
al l eged m sstatenents or om ssions concerning predictive
statenents immaterial as a matter of |aw).

2®See In re Trunp Securities Litigation, 7 F.3d at 364
(noting sane).
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district court here,? we are nonet hel ess satisfied that in so doing
the district court erred. Under our precedent, cautionary | anguage
is not necessarily sufficient, in and of itself, to render
predictive statenents inmmterial as a matter of |law. 2 Rather, as
we have proclained, "[materiality is not judged in the abstract,
but in light of the surrounding circunstances."?® The appropriate
inquiry is whether, under all the circunstances, the omtted fact
or the prediction wthout a reasonable basis "is one [that] a
reasonabl e investor would consider significant in [making] the

decision to invest, such that it alters the total mx of

26Si nay, 948 F.2d at 1040-41 (Sixth Crcuit panel stating
that "[e]conom c projections are not actionable if they bespeak
caution."). But see, Mayer, 988 F.2d at 638-40 (Sixth Crcuit
panel concluding that the court nust | ook at cautionary
statenents on a fact- and case-specific basis—Si nay panel erred
in applying a per se approach).

2’See, e.g., Krimv. BancTexas Goup, 989 F.2d 1435, 1448-49
(5th G r.1993) (observing that whether cautionary |anguage and
di scl osures of adverse facts affects materiality is determ ned by
anal yzing particular facts of the case); Huddleston, 640 F.2d at
543-44 (concluding that boilerplate cautionary warning did not
negate materiality of failure to disclose a significant adverse
fact).

At |east two other circuits explicitly follow this
fact- and case-specific approach, see In re Trunp Securities
Litigation, 7 F.3d at 371-73 (Third G rcuit—oncl udi ng that
application of "bespeaks caution" doctrine depends on
specific text of communications at issue and nature of
cautionary | anguage); Mayer, 988 F.2d at 638-40 (Sixth
Circuit—appl yi ng sane approach). The one case cited by
def endants that woul d arguably support a per se rule for
cautionary | anguage, Sinay v. Lanson & Sessions Co., was
limted by Mayer to the fact- and case-specific approach.

2Krim 989 F.2d at 1448.
16



i nformati on avail abl e about the proposed investnent."2?® |nclusion
of cautionary | anguage—al ong with di scl osure of any firmspecific?
adverse facts or assunptions—+s, of course, relevant to the
materiality inquiry, for such inclusion or disclosure is part of
the "total mx of information."3 Neverthel ess, cautionary | anguage
as such is not per se dispositive of this inquiry.
B. Unsubstantiated Di scl osure Theory

Plaintiffs have pl eaded essentially t wo di fferent
t heori es—dnsubstanti ated discl osure; i nconpl ete disclosure—+n
support of their contention that the defendants' optimstic

predictions and forecasts regarding the discovery well were

21d. at 1445; see also, Isquith, 847 F.2d at 207-08
(stating sane).

3%General econonic information, such as that the mneral
expl oration business is inherently risky, need not be discl osed
as such information is already included in the "total m x of
information." See, e.g., Krim 989 F.2d at 1446 (observing that
securities laws require issuers to disclose material,
firmspecific information regardi ng predictions—ot information
concerni ng general economc "facts" and conditions already known
to investors and analysts); In re Trunp Securities Litigation, 7
F.3d at 377 (sane).

3lFactors such as the specificity of and the extensiveness
of the cautionary |anguage are particularly pertinent to this
inquiry. E. g., Krim 989 F.2d at 1448-49 (cautionary | anguage
regardi ng substantial riskiness of investnent and discl osure of

approximately $140 mllion in probleml|oans made i mmateri al
failure to classify as "potential problemloans” $50 million in
| oans that were 30-89 days overdue); In re Trunp Securities

Litigation, 7 F.3d at 370-77 (specific disclosures of assunptions
and industry risks rendered optimstic projections and failure to
di sclose certain information immaterial as matter of |aw);

Romani, 929 F.2d at 878-79 (purported om ssions not

mat er i al —def endants extensively discl osed riskiness of investnent
and specific problens facing industry); Morhead, 949 F.2d at
245 (feasibility study not contain an actionable om ssion or

m sst at enment —st udy cont ai ned specific cautionary | anguage and
risk statenents, and di scl osed underlyi ng econom ¢ assunptions).
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materially msleading. The first of those theories is prem sed on
the notion that those predictions and forecasts did not have a
reasonabl e basis. According to Plaintiffs, the initial testing of
t he di scovery well was insufficient to support such predictions and
f orecasts. Moreover, they contend, the initial and subsequent
testing of and production fromthe di scovery well reveal ed drops in
flowtube and shut-in pressure that would greatly |essen any
predi ctive significance that should be attached to those initial
test results. Plaintiffs further insist that the defendants nade
their optimstic predictions despite know edge of—er reckless
indifference to—the insufficiency of the testing and the
significance of the drops in pressure.

As noted, predictive statenents are deened to contain false
statenents of "fact" under Rul e 10b-5 when t he predictions enbodi ed
in those statenents do not have a reasonable basis. Predictions
concerning such matters as the potential productive capacity of a
well are not exenpt fromthis rule.® Here, one of the defendants
purportedly characterized as "realistic" an analysts's statenent
that the discovery well could yield 500 bcf of gas and that the
asset value of Plains was correspondingly between $66 to $100 a
share. This defendant further stated that, based on the test

results of the discovery well, a cash-flow estinate of $26 mllion

32See Acne Propane, Inc. v. Tenexco, Inc., 844 F.2d 1317,
1321, 1325 (7th G r.1988) (per Judge Easterbrook) (concluding
that prediction of productive capacity of well is an actionable
statenent for purposes of Rule 10b-5-defendants had al |l egedly
conpared future productive capacity of one well w th another
W t hout sound basis in fact).
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to $32 million for fiscal year 1992 was feasible—a range that is
approxi mately double the actual revenues for 1990. Not
unexpectedly, these statenents had a dramatic affect on the price
of Plains stock: On the day these optimstic statenents were nade
public, Plains stock reached a record high on a record vol une of
t radi ng.

Because the instant conplaint was di smssed pursuant to Rule
12(b)(6), there is no way for a court to determ ne whether the
extent and results of the initial testing of the discovery well
provided a reasonable basis for these statenents.?33 Such a
determ nation would require evidence regarding practices in both
the securities and the oil -and-gas industries, along with evidence
regarding the actual results of the initial testing and the
significance that could properly be attached to those results.
Neither is there any way of knowi ng at this juncture whether the
def endants' know edge of other facts nay have affected the
reasonabl eness of those statenents. 3

Sinply alleging that the predictive statenents at issue here

did not have a reasonabl e basis—that is, that they were negligently

3¥pPlaintiffs also allege that the defendants made—er caused
to be nmade—ether statenents w thout a reasonable basis. As we
conclude that Plaintiffs have adequately pl eaded that the
statenments di scussed above were w thout such a basis, we need not
addr ess whet her—according to the allegations in the
conpl ai nt +hose ot her statenents had a reasonabl e basis as a
matter of |aw.

34The reasonabl eness of the grounds for the statenents
chal l enged is tested, of course, as of the tine that those
statenents were nmade. E.g., Isquith, 847 F.2d at 203 (stating
that whether a prediction is "fal se" depends on whether the
prediction "was "fal se' when it was nade").
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made—aoul d hardly suffice to state a clai munder Rule 10b-5.3% As
we have consistently held, scienter is an elenent of such a claim
Thus, Plaintiffs may not nerely allege but nust eventually prove
that the defendants nade the chall enged statenents with scienter,
i.e., "a nmental state enbracing intent to deceive, manipul ate, or
defraud. "% Scienter al so enbraces "reckless indifference," which
we have defined as:
limted to those  highly unreasonable om ssions or
m srepresentations that involve not nerely sinple or even
i nexcusabl e negligence, but an extrene departure from the
standards of ordinary care, and that present a danger of
m sl eadi ng buyers or sellers which is either known to the
defendant or is so obvious that the defendant nust have been
aware of it.?3
Plaintiffs have satisfied the pleading requirenents for
scienter. They have clained that the defendants either knew-er
were recklessly indifferent to—+the fact that the predictive
statenents did not have a reasonable basis. In support of these
conclusional allegations, Plaintiffs have included specific
allegations of insider trading: that the defendants sold Plains
stock worth $760,599 in m d-Novenber 1991 when they had materi al
inside information concerning declines in flowtube and shut-in

pressures and in daily production rates. Insider trading in

suspi cious anpunts or at suspicious times is, of course,

®E.g., Krim 989 F.2d at 1449 (noting sane).

%®Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 n. 12, 96
S.C. 1375, 1381 n. 12, 47 L.Ed.2d 668 (1976) (quoted in Tuchman,
14 F.3d at 1067).

3"Tuchman, 14 F.3d at 1067 (quoting Shushany v. Allwaste,
Inc., 992 F.2d 517, 521 (5th Cir.1993)).
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presunptively probative of bad faith and scienter.® And this
particular inside information is presunptively material at this
juncture, given the allegation that within one day of publication
of the pressure declines in early Decenber, Plains' stock price
fell by one-third.?3

From the foregoing, we conclude that Plaintiffs have
adequately pleaded their "unsubstantiated disclosure" theory of
recovery under Rule 10b-5. As we noted earlier, and as the
district court correctly surmsed, the inclusion of tinely,
meani ngful cautionary | anguage by the defendants will, of course,
affect the "total mx of information"—hence the materiality—eof
those optim stic projections. Nonetheless, until the facts of this

case are "judged [not] in the abstract, but in light of the

%8See, e.g., Inre Apple Securities Litigation, 886 F.2d at
1117 (stating sane); Tuchman, 14 F.3d at 1067 (noting that
all egations providing the notive to commt securities fraud all ow
an inference of fraudulent intent). The defendants claimin
their brief and at oral argunent that these sales were innocuous
because they were nmade in response to tax considerations. Wile
this may well turn out to be true, at this stage of the
litigation we only have the Plaintiffs conpl aint before us.
Thus, it is inpossible for us to consider this "evidence" to
ascertain whether this purported insider trading occurred at
suspicious tines or in suspicious amunts. Cf. In re Apple
Securities Litigation, 886 F.2d at 1117 (concluding that only
slight change in quantity traded during relevant period and
presence of innocent and credi bl e expl anati ons for those trades
defeated an inference of bad faith or scienter).

3The fact that inside trading occurred just before this
disclosure is also indicative of materiality. See S.E. C .
Texas @ul f Sul phur Co., 401 F.2d 833, 851 (2d Cir.1968) (en
banc), cert. denied, 394 U S. 976, 89 S.Ct. 1454, 22 L.Ed.2d 756
(1969); Basic, Inc. v. Levinson, 485 U S. 224, 240 n. 18, 108
S.Ct. 978, 988 n. 18, 99 L.Ed.2d 194 (1988).
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surroundi ng circunmstances,"* the asserted materiality of those
optim stic projections cannot be determ ned as a matter of |aw
C. Inconplete Disclosure Theory
In support of their second theory of recovery, i.e.,

i nconpl ete or "deceptively selective" disclosure, Plaintiffs all ege
that the defendants nmade various optimstic projections—such as
those contained in the statenents of October 23rd-while know ngly
conceal i ng adverse, material information, such as the fact that the
di scovery well experienced declines in flowtube and shut-in
pressures. Plaintiffs aver that these declines started occurring
at the tinme of the initial testing—the results of which were
publicly announced on COctober 17, 1991-and continued throughout
Novenber, when certain of the defendants were selling Plains stock
worth $760,599. Yet, according to Plaintiffs, the defendants did
not di sclose this adverse pressure drop information until Decenber
4, 1991 (after their alleged insider trading was conplete), upon
di ssem nation of which the price of Plains stock declined by al nost
one-third.

Plaintiffs have anply pl eaded a cl ai munder their "inconplete

di scl osure" theory of recovery.* As we have |ong held under Rule

OKrim 989 F.2d at 1448.

“Rubi nstein and Greenwal d have al so all eged that the
optimstic projections becane materially m sl eadi ng when
subsequent testing and production underm ned the basis of those
projections. W note that, at least facially, it appears that
def endants have a duty under Rule 10b-5 to correct statenents if
t hose statenents have becone materially msleading in |ight of
subsequent events. See Backman v. Polaroid Corp., 910 F.2d 10,
17 (1st Cir.1990) (stating sane); In re Phillips Petroleum
Secur. Litigation, 881 F.2d 1236, 1245 (3rd Cr.1989) (sane);
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10b-5, "a duty to speak the full truth arises when a defendant
undertakes a duty to say anything."* Al though such a defendant is
under no duty to disclose every fact or assunption underlying a
predi ction, he nust disclose material, firmspecific adverse facts
that affect the validity or plausibility of that prediction.?
Moreover, the inclusion of general cautionary |anguage
regarding a prediction would not excuse the alleged failure to
reveal known material, adverse facts. W addressed this genera
i ssue in Huddl eston v. Herman & MaclLean.* |In that case, an issuer

of fered approximately $4.4 mllion of securities to the public to

Hanon v. Dataproducts Corp., 976 F.2d 497, 503-04 (9th G r.1992)
(same); Rudol ph v. Arthur Andersen & Co., 800 F.2d 1040, 1043
(11th Gir.1986), cert. denied, 480 U S. 946, 107 S.Ct. 1604, 94
L. Ed.2d 790 (1987) (same). Cf. Isquith, 847 F.2d at 205 n. 13
(di scussing SEC position that issuers nust correct predictive
statenents that no | onger have a reasonable basis); First

Vi rgi ni a Bankshares v. Benson, 559 F.2d 1307, 1314 (5th
Cir.1977), cert. denied, 435 U. S. 952, 98 S. Ct. 1580, 55 L.Ed.2d
802 (1978) (holding that duty to disclose the whole truth arises
when a defendant undertakes to disclose material information).
In any event, we conclude that the adequacy-of-disclosure issue
presented here is inappropriate for resolution by a Rule 12(b)(6)
motion to dismss. Cf. Isquith, 847 F.2d at 208 (discussing
conplex inquiry necessary to renove adequacy-of -di scl osure issue
fromthe jury).

“2First Virginia Bankshares, 559 F.2d at 1317; see al so,
Huddl est on, 640 F.2d at 543-44.

43See Huddl eston, 640 F.2d at 543-44; see also Krim 989

F.2d at 1446 (observing that securities laws require issuers to
di scl ose material firmspecific information regarding

predi cti ons—+nformati on concerni ng general econom c "facts" and
conditions is already known to investors and analysts); Inre
Trunp Securities Litigation, 7 F.3d at 377 (defendants need not
di scl ose general econom c conditions—+federal securities |laws do
not conpel disclosure of the obvious).

4640 F.2d 534.
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finance the construction of a raceway.? In the prospectus
acconpanying that offering, the issuer indicated that it believed
t hat approxi mately $400, 000 in working capital would be avail abl e
after paynent of the estinmated construction expenses. The issuer
filed for protection in bankruptcy, however, shortly after the
of fering. *®

The Huddl eston prospectus promnently warned potential
investors that the securities at issue involved "a high degree of
risk" and that the construction cost mght be understated.?
Evi dence adduced at trial disclosed, however, that at the tine of
i ssuance the defendants were aware that the cost of construction
was i n fact under st at ed—hence the projection of working capital was
in fact correspondi ngly overstated. W concluded that under those
circunstances the inclusion of general cautionary |anguage was
insufficient to sanitize the false working capital projection from
liability under Rule 10b-5. As we wote: "To warn that the
untoward may occur when the event is contingent is prudent; to
caution that it is only possible for the unfavorable events to
happen when they have al ready occurred is deceit."*

Al t hough the instant allegations do not contain the inherent
correlation between the omssion and the prediction found in

Huddl est on—pr eventi ng Huddl eston fromcontrol I i ng here—that caseis

| d. at 539.
4] d.

41d. at 543.
‘8| d. at 544.
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nonet hel ess instructive on the weight to be given generalized
cautionary | anguage when significant, known historical facts have
been omtt ed. We hasten to add, however, that under different
ci rcunst ances cautionary | anguage m ght render om ssions of certain
historical facts inmaterial.* Again, the appropriate inquiry is
whet her—given the tinely inclusion of neaningful cautionary
| anguage within "the total mx of information"—+he omtted fact "is
one [that] a reasonabl e i nvestor woul d consider significant in the
decision to invest [or divest]."®® Factors such as the specificity
and the extensiveness of the cautionary |anguage are relevant to
this inquiry.>t

“As previously noted, the cautionary |anguage al so affects
t he reasonabl eness of the reliance on optimstic projections.
See Schlesinger, 2 F.3d at 139 (observing that plaintiff nust
establish "justifiable reliance" as an elenent of a 10b-5 claim;
In re Trunp Securities Litigation, 7 F.3d at 373 (sane); see
al so Basic, 485 U S. at 241-44, 108 S.Ct. at 988-90 (1988)
(accepting fraud-on-the-market theory, which is prem sed on
assunption that in valuing stock, the market reflects al
information publicly di ssem nated).

°Krim 989 F.2d at 1448.

S1See, e.g., Krim 989 F.2d at 1448-49 (cautionary | anguage
regardi ng substantial riskiness of investnent and discl osure of

approximately $140 mllion in probleml|oans made i mmateri al
failure to classify as "potential problemloans” $50 million in
| oans that were 30-89 days overdue); In re Trunp Securities

Litigation, 7 F.3d at 370-77 (specific disclosures of assunptions
and industry risks rendered optimstic projections and failure to
disclose certain information immaterial as a matter of |aw);
Romani, 929 F.2d at 878-79 (purported om ssions not

mat eri al —def endants extensively discl osed riskiness of the

i nvestment and the specific problens facing industry); NMborhead,
949 F.2d at 245 (feasibility study not contain an actionable

om ssion or m sstatenent—study contained specific cautionary

| anguage and risk statenents, and it disclosed the underlying
econom c assunptions).
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STATE FRAUD CLAI M5
Plaintiffs pleaded two causes of action under Texas conmon
law. a fraud claimand a negligent m srepresentation claim The
district court dism ssed both, concluding flatly that as a matter
of Texas |l aw statenents of prediction or opinion may not formthe
basis for fraud or negligent m srepresentation. W conclude that
the district court erred in reading too rigidly the general
proscription against fraud actions based on opinion. Rather, as
the Texas Suprene Court stated in Trenholmv. Ratcliff:
There are exceptions to the general rul e that an expression of
opi ni on cannot support an action for fraud. An opinion my
constitute fraud if the speaker has know edge of its
falsity.... An expression of opinion as to the happening of
a future event may also constitute fraud where the speaker
purports to have special know edge of facts that will occur or
exist in the future.... Additionally, when an opinion is
based on past or present facts, an action for fraud nmay be
mai nt ai ned. °2
As noted earlier, Plaintiffs have advanced one theory of
recovery based on the unsubstantiated nature of the disclosures
made, and anot her based on the i nconpl et eness of those di scl osures.

Both theories are actionable under Texas |aw, *> and, given the

2Trenhol mv. Ratcliff, 646 S.W2d 927, 930 (Tex.1983).

S3Knowi ngly failing to disclose material information
necessary to prevent a statenent from being msleading is
actionabl e as fraud under Texas |law. See, e.g., Southeastern
Fi nancial Corp. v. United Merchants & Manufacturers, Inc., 701
F.2d 565, 566-67 (5th G r.1983) (noting sane). Likew se, a
representati on concerning value may be fal se when one who has
superior access to informati on knows that the representati on nade
has no reasonable basis in fact. See, e.g., Haralson v. E F.
Hutton G oup, Inc., 919 F. 2d 1014, 1029 (5th Cr.1990)
(representations as to value may be actionabl e as fraudul ent
under Texas | aw when the disclosing party has superior access to
information); QOney Sav. & Loan Ass'n v. Trinity Banc Sav.

Ass'n, 885 F.2d 266, 273 (5th Cir.1989) (appraisal can constitute
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all egations discussed in Part Il of this opinion, both have been
sufficiently pleaded here to avoid dismssal for failure to state
a claim W are not unm ndful nonetheless that to recover on this
state fraud claim Plaintiffs will have no |ess burden than they
will if they are to recover on their federal Rule 10b-5 clai m®
In contrast to the fraud claim we are |ess sangui ne about
Plaintiff's contention that the defendants may be held liable here
for uttering predictive statenents sinply because those statenents
were negligently made. It is axiomatic, of course, that we wll
not expand state |law beyond its presently existing boundaries. >
Plaintiffs fail tocite, and our limted i ndependent research fails
to disclose, any Texas case in which a defendant has been held
liable for a nerely negligent predictive m srepresentation made to
aplaintiff whorelied thereon and purchased securities in a public

mar ket . °® Moreover, extending a right of recovery to such a broad

an actionable fal se representation under Texas | aw—-laimthat an
appraisal is nerely an opinion is neritless).

>4See Meyers v. Moody, 693 F.2d 1196, 1214 (5th G r.1982),
cert. denied, 464 U S. 920, 104 S.C. 287, 78 L.Ed.2d 264 (1983)
(observing that common |law fraud claimin Texas contains all of
the elenments of a Rule 10b-5 claimplus additional ones); see
al so Trenholm 646 S.W2d at 930 (laying out elenents of Texas
comon |aw fraud claim; Jackson v. Speer, 974 F.2d 676, 679
(5th Gr.1992) (sane).

°E. g., Jackson v. Johns-Manville Sales Corp., 781 F.2d 394,
397 (5th G r.1986) (en banc), cert. denied, 478 U S. 1022, 106
S.Ct. 3339, 92 L.Ed.2d 743 (1986).

56The one case found that could arguably stand for inposing
such liability, Lutheran Broth. v. Kidder Peabody & Co., Inc.,
829 S.W2d 300, 305-06, 309 (Tex.App. —TFexarkana), wit dismssed,
840 S.W2d 384 (1992), is not to the contrary. |In Lutheran
Brot hers, the Texas appellate court allowed a claimto go forward
in which the defendant was alleged to have negligently failed to
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class of plaintiffs would appear to violate the carefully crafted
limts of the negligent msrepresentation cause of action.?®
Finally, inposition of such liability for predictive
statenents |ike the ones at issue here would be especially
t roubl esone. The fundanental purpose of the federal securities
acts is to inplenent "a phil osophy of full disclosure."%® Holding
a defendant liable for making a nerely negligent prediction would
appear to undermine this full-disclosure philosophy, as such
liability would be likely to chill the disclosure—and thus the

avai l abi li ty—ef predictive i nformati on. Sinply put ,

di scl ose material facts concerning a prediction, i.e., the
continued financial viability of the issuer. 1d. at 305-06, 309.
The plaintiff in that case, however, had been in contractual
privity with the defendant. 1d. at 306-07. 1In contrast, in the
instant case Plaintiffs make no claimof contractual privity with
the defendants; instead, they are attenpting to certify a class
action to hold the defendants liable to anyone who purchased or
sold Plains stock on the open market during the relevant period.
Cf. Cook Consultants, Inc. v. Larson, 700 S.W2d 231, 235

(Tex. App. -5 Dist. [Dallas] 1985, wit ref'd n.r.e.) (limting
duty of speaker who negligently m sspeaks because of del eterious
consequences associated wth such potentially broad exposure to
liability).

"The Restatenent (Second) of Torts, which Texas courts
often ook to for guidance in defining the limts to the
negligent m srepresentation tort, see, e.g., Cook Consultants,
700 S.W2d at 234-35, explicitly rejects a "reasonabl e
foreseeability" approach to delineating the class of potenti al
plaintiffs. RESTATEMENT (SECOND) OF TORTS 8§ 552 cnt. h. (1977).

Rat her, the Restatenent provides that a defendant shall be Iiable
only to "a limted group of persons for whose benefit and

gui dance [the defendant] intends to supply the information" and
for whom "he intends the information to influence [in a
transaction] or in a substantially simlar transaction.” 1d. at
8§ 552(2).

8E. 9., Santa Fe Industries, Inc. v. Geen, 430 U S. 462,
477-78, 97 S.Ct. 1292, 1302-04, 51 L.Ed.2d 480 (1977); Basic,
485 U. S. at 234, 108 S.Ct. at 984.
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predi cti ons—unli ke nost statenents of historical fact—eften entail
the evaluation and weighing of conplex, wusually interconnected
assunptions. As can be imagined, with the benefits of hindsight
predi ctions based on such a process are easily subjected to the
claimthat they were negligently nade. Unquesti onably, exposure to
such potentially catastrophic liability would create a strong
di sincentive to anyone contenplating a public prediction.?>®
Despite the foregoing concerns, we decline to rule today on
the viability of the negligent msrepresentation claim as this
issue is not yet ripe for disposition. Neither side has adequately
briefed or argued this issue, and neither side has had an
opportunity to respond to these concerns. In addition, it is
unclear whether Plaintiffs intend to press the negligent
m srepresentation claimon remand; although this claimis included

in the conplaint, Plaintiffs only touched lightly on it in their

appellate brief and did not refer to it at all during oral
argunent .
|V
CONCLUSI ON

As this case was di sm ssed pursuant to Rule 12(b)(6), the only
relevant inquiry on appeal is whether Plaintiffs have pleaded
specific facts that, if proved, could form the basis of a

securities fraud claim under Rule 10b-5 or Texas conmobn | aw.

*See Cook Consultants, Inc., 700 S.W2d at 234-35
(observing that limting liability encourages the free-fl ow of
comercial information). Section 552 of the Restatenent (Second)
of Torts nmakes the sanme point. RESTATEMENT ( SECOND) OF TORTS 8§ 552
at cnt. a.
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Accordi ngly, we express no opinion on the truth or falsity of those
allegations or on the likelihood of Plaintiffs' ultimtely
succeedi ng on their clains.

For the reasons stated in this opinion, though, we conclude
that Plaintiffs have sufficiently pleaded their Rule 10b-5 and
Texas common-| aw causes of action to state clainms upon which reli ef
could be granted. Consequently, the order of the district court

di sm ssing their conplaint is REVERSED and t he case i s REMANDED f or

further proceedings consistent wth this opinion.
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