United States Court of Appeals,
Fifth Grcuit.
No. 92-2762.

Benton MUSSLEWHI TE, and all others simlarly situated, Plaintiff-
Appel | ant,

V.
The STATE BAR OF TEXAS, et al., Defendants-Appell ees.
July 19, 1994.

Appeal from the United States District Court for the Southern
District of Texas.

Bef ore W SDOM BARKSDALE, and EMLIO M GARZA, Ci rcuit Judges.

WSDOM Circuit Judge:

This case presents a question of subject matter jurisdiction.
The district court held that it was wi thout jurisdictionto proceed
on the appellant's clains. W uphold that determ nation wth one
exception. Accordingly, we affirmin part and reverse and renand
in part.

| .

W |imt our discussion of the facts to those bearing on the
i ssue of jurisdiction. The plaintiff/appellant, Bent on
Mussl ewhite, is a Houston attorney who nade a nane for hinself
representing plaintiffs in conplex personal injury cases, usually
i nvol vi ng mass di sasters. |In 1987, he attracted the attention of
the State Bar of Texas ("State Bar") as the result of his public
statenents soliciting clients. Typically, it seens, Misslewhite
hel d "press conferences" during which he woul d announce hi s pl an of

action in response to a particular tort and detail his



qualifications. Not incidentally, he rarely failed to include
i nformati on on how potential clients could reach himif interested
in his services.

The State Bar expressed concern—Missl ewhite charges that this
concern was feigned—that these press conferences constituted the
i nproper solicitation of clients. The State Bar |aunched an
i nvestigation that focussed in |arge part on whether Misslewhite
was violating the nandates of professional responsibility.?
Mussl ewhi te perceived the investigation as a direct assault on his
First Amendnent right to free speech

Eventually, the State Bar filed formal charges against
Mussl ewhite. The two parties reached a settlenent, however, and a
trial was unnecessary. Under the terns of the settlenent,
Mussl ewhi t e was suspended fromthe practice of |law for ninety days
begi nni ng Novenber 1, 1988, and pl aced on probation for three years
after that. Moreover, he was barred fromaccepti ng new enpl oynent
until Novenber 1, 1988 (the date his suspension was to begin). As
tothis final Iimtation, however, Misslewhite still was entitled
to refer potential clients to other attorneys. The penalty for
violation of any of these terns was an automatic three year
suspensi on.

The issue presented in this case stens froman all eged breach
of these settlenent provisions. On the heels of an oil platform

explosion in Scotland, Misslewhite went to work, plotting his

!Mussl ewhite charges that the investigation was designed
only to harass plaintiffs' attorneys and solo practitioners.
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strategy for cashing in on the disaster.?2 He held his typica
press conferences and issued his self-laudatory press rel eases.

The State Bar concluded that his tactics violated the terns of
the settlenent agreenent and sued to revoke his probation.?
Pursuant to the settlenent terns, Misslewhite was suspended from
the practice of law for three years beginning January 31, 1989.
That judgnent was affirmed on appeal.* Neither the Texas Suprene
Court nor the U S. Suprenme Court found persuasive reasons to
reexam ne the matter.

Havi ng reached a dead end, Misslewhite filed the present
suit—an action under 42 U S.C. 8§ 1983—+n federal court against the
State Bar, its Executive Director, its General Counsel, its former

Ceneral Counsel, an attorney enployed by the State Bar, and the

2On July 6, 1988, the Piper Al pha oil platformin the North
Sea exploded. Misslewhite flew to Scotland shortly thereafter to
di scuss a possible awsuit over the incident in the state courts
of Texas. He was in touch with John O Quinn, another attorney
whomthe State Bar had investigated, about referring any cases he
obtained in Scotland to O Quinn

5The State Bar considered Mussl ewhite's press rel ease
m sl eading. For one, the press release failed to disclose
Mussl ewhite's | egal handi cap which prohibited himfrom accepting
new clients. The State Bar also objected to a letter witten by
Mussl ewhi te associ ate Kelly Newran addressed to "all victinms or

famlies of victins". The letter extolled the virtues of
Mussl ewhite's group which boasted "internationally renowned tri al
|awers in the United States". W underscore that, in this case,

we are not testing the validity of these justifications for the
State Bar's actions.

“Mussl ewhite v. State Bar of Tex., 786 S.W2d 437
(Tex. App —Houston [14th Dist.] 1990, wit denied), cert. denied,
501 U S ----, 111 S.Ct. 2891, 115 L.Ed.2d 1056 (1991).
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nenbers of the State Bar's Board of Directors.® |In his conplaint,
he alleged first, that several of the procedures used in his
di sciplinary proceeding were unconstitutional and, second, that
sonme of the State Bar's rules thensel ves are unconstitutional. He
sought declaratory and injunctive relief, and conpensatory and
punitive damages. He feels strongly that he is a victimof the
State Bar's desire to persecute him allegedly in retaliation for
his willingness to use the right of free speech to enhance his
pr of essi onal stature.
.

The district court dismssed Miusslewhite's suit for |ack of
subject matter jurisdiction under Rule 12(b)(1) of the Federal
Rules of Cvil Procedure. W address whether the district court
erred in so doing. After a de novo review, ® we uphold the district
court's dismssal of the appellant's challenges to a series of

Texas State Bar practices as applied to him W hold, however,

5'n his original conplaint, Misslewhite naned Karen R
Johnson, Executive Director of the State Bar (sued in her
official capacity); Janes M MCornmack, general Counsel of the
State Bar (official capacity); Steven Peterson, then general
counsel to the State Bar (individual and official capacities);
Steven Snoot, then an attorney enpl oyed by the State Bar
(i ndividual and official capacities); and the Board of Directors
(all sued in their official capacities): Charles R Dunn,
Harriet R vers, Janes N Parsons, Tom Cunni ngham Ri chard C
Hile, Antonio Alvarado, Charles A Beckham Martha S. Dickie, M
Col | een McHugh, Steven L. Martin, Charles O Reilly, Spencer C
Rel yea, Jerry Secrest, and Kirk Watson.

We refer to the defendants collectively as the "State
Bar". W note, however, that the State Bar of Texas is a

distinct entity that Miusslewhite naned as a defendant in his
prayer for a declaratory judgnent.

ln re Bradley, 989 F.2d 802, 804 (5th Cir.1993).
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that Musslewhite has stated a claim upon which relief could be
granted as to his allegations of bad faith and harassnent. The
district court did have jurisdiction over that claim and should
have proceeded on that basis.

An explication of the way in which Rules 12(b)(1) and 12(b) (6)
intersect in this case may be helpful. Rule 12(b)(1) requires a
threshold determ nation of whether subject matter jurisdiction
exists. Sonetines this depends on whether the plaintiff has stated
a particular type of federal claim To nake that determ nation, we
|l ook to Rule 12(b)(6) which, as is wdely understood, deals with
dismssal for failure to state a claimupon which relief can be
gr ant ed. Wth that exception this case turns solely on Rule
12(b) (1).

L1l

W start with two decisions that inform our analysis: t he
U S. Suprene Court's decision in District of Colunbia Court of
Appeal s v. Feldman’ and this Court's decision in Howell v. State
Bar of Texas® Because they control nobst of the issues, we discuss
themin sone detail.

The Fel dman case i nvol ved an apparently qualified applicant to
the District of Colunbia bar who, in spite of his qualifications,
had not graduated from an accredited | aw school. The bar refused

him adm ssion, citing the rule requiring a conpleted | egal

‘460 U.S. 462, 103 S.Ct. 1303, 75 L.Ed.2d 206 (1983).

8710 F.2d 1075 (5th G r.1983), cert. denied, 466 U.S. 950,
104 S.C. 2152, 80 L.Ed.2d 538 (1984) ("Howell Il ™).
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education froman accredited | aw school. Feldman responded with a
petition to the D.C. Court of Appeals for a waiver of the
graduation requirenent. That petition was deni ed.

Fel dman sought relief in federal district court. The court
never reached the nerits of Fel dman's contentions, however, because
it held that the federal courts were w thout the predicate subject
matter jurisdiction. The court reasoned that the D.C. Court of
Appeal s's refusal to grant Feldman a waiver was a decision by a
body tantanmount to a state's highest tribunal. The federal courts
may not properly sit in review of such decisions.

Fel dman appeal ed. The Court of Appeals for the D.C. Crcuit
di sagreed with the district court and, instead, concluded that the
bar criteria proceedings in the D.C. Court of Appeals were
admnistrative and not judicial. This distinction, as we explain
bel ow, al |l owed the federal district court to proceed. Accordingly,
the court reversed and remanded the case. Before it went back to
the district court, the U S. Suprene Court granted certiorari.

The Suprene Court held that the district court had it right
the first tine. First, the Court settled the nature of the bar
di sciplinary proceedings as judicial, not nerely admnistrative.
The Court reasoned that the purpose of the proceedings was to
"investigate, declare, and enforce liabilities as they [stood] on
present or past facts and under | aws supposed already to exist".®

That, the Court concluded, is a judicial charge.

°Fel dman, 460 U.S. at 479, 103 S.Ct. at 1313 (internal
quotations omtted).



The Court then turned its attention to the question of the
district court's jurisdiction to entertain Feldman's chal |l enges.
The Court drew a significant distinction between Feldman's
br oad- based chal | enges to the constitutionality of the bar's rules
and his challenges to the constitutionality of his individual
di sci plinary proceedings. This distinction reflects the rule
enbodied in 28 U S.C. § 1257: Only the Suprene Court of the United
States may review final judgnents or decrees rendered by the
hi ghest court in a state.

The Fel dman rule, then, is as follows. The federal courts do
have subject matter jurisdiction over

general challenges to state bar rules, pronulgated by state

courts in non-judicial proceedings, which do not require

review of a final state-court judgnent in a particular case.?
These we refer to as "general constitutional attacks". The federal
courts do not have subject matter jurisdiction over

challenges to state-court decisions in particular cases

arising out of judicial proceedings even if those chall enges

all ege that the state court's action was unconstitutional.?

We applied the Feldman rule inthe Fifth Grcuit for the first
time in Howell v. State Bar of Texas. In that case, Howell, a

Texas attorney, had filed suit in federal district court to enjoin

hi s di sbarnent . 12 The district court had held that it |acked

10]d. at 486, 103 S.C. at 1317 (enphasis added).
1] d.

2 n a factual distinction to the case we deci de today,
Howel | sought the injunction first while the State proceedi ngs
were pendi ng and again before his state court appeal had been
heard. Eventually, the Texas courts finalized their judgnent
against Howell. At that point, he sought to enjoin the
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jurisdiction. We reversed in Howell | on grounds irrelevant to
this matter and renanded. In the interim the Suprene Court
deci ded Fel dman and, subsequently, vacated our decision in Howell
| and renmanded the case back to us. W then applied the Fel dman
rule for the first tine. Al t hough we held that dism ssal was
proper as to the bulk of Howell's clains, we reversed as to
Howell's due process, equal protection, and privileges and
immunities clains. !

We also fleshed out sonme of the rules announced in Fel dman.
For  one, the Feldman distinction neant that a general
constitutional attack t hat IS nonet hel ess "I nextricably
intertwined" with a state court judgnent of reprinmand cannot be
properly heard in federal court.?® Second, we noted that federal
jurisdiction does not lie for clains that were not presented first
to the state court in the disciplinary proceeding.

Qur task, then, is focussed: Are any of Musslewhite's clains
properly construed as general constitutional attacks on the Texas

State Bar's disciplinary schenme. The district court concl uded that

enforcenent of his di sbarnent. Howel | v. State Bar of Texas, 674
F.2d 1027 (5th Cr.1982) (before remand) ("Howell | ").

BHowel | 11, 710 F.2d at 1076.
¥ld. at 1077.

131'd. at 1076; Thomas v. Kadish, 748 F.2d 276, 277-78 (5th
Cir.1984), cert. denied, 473 U. S. 907, 105 S.Ct. 3531, 87 L.Ed. 2d
655 (1985). Feldman overrul ed the "Dasher exception" previously
enbodi ed in Dasher v. Suprene Court of Texas, 658 F.2d 1045 (5th
Cir.1981). After Feldman, the federal courts are w thout
jurisdiction over a plaintiff's clains that could have been
rai sed, but were not.



al | of Mussl ewhite's cl ai ns wer e chal | enges to t he
constitutionality of the State Bar's practices as applied to himin
his disciplinary proceedings. Although the court's reasoni ng was
sound, we disagree as to the proper classification of one claimin
particul ar.
| V.

We turn to the specific clainms that Musslewhite raises. He

conpl ai ns that:

(1) The state judge erred in denying Misslewhite's notion for a
change of venue;

(2) The state trial denied Miusslewhite's right to trial by jury;

(3) The Texas Court of Appeals, Texas Suprene Court, and U. S
Suprene Court all erred in refusing to expedite Missl ewhite's
appeal of the disciplinary proceeding;

(4) The State Bar's rule governing the making of false and
m sl eading statenents is wunconstitutional as applied in
Mussl ewhi te' s case;

(5) "[S]everal constitutional travesties ... occurred in the state
court action";

(6) The suspension inposed in the state trial constituted a
violation of Musslewhite's First Amendnent rights;

(7) The punishnment inposed in the state trial was excessive;
(8) Musslewhite's state trial was tainted by prejudicial publicity;
(9) Musslewhite received i nadequate notice of the state trial;

(10) The court refused to suspend Mussl ewhite's judgnent upon his
filing a supersedeas bond whil e appealing.

W w il not belabor our conclusions with a claimby-claim
analysis. All of these contentions have in common their groundi ng
i n sone aspect of the disciplinary proceedi ngs agai nst Miussl ewhite.

It is plain by the way they are stated that they attack aspects of



his particular trial. W have stated that "the Texas schene for
disciplining attorneys is fully capable of considering the
constitutional argunents of attorney-defendants relating to
specific procedures followed in their cases."'® To evaluate them
woul d require review of the state court judgnent. That, as Fel dman
instructed, we are without the jurisdiction to do.
V.

Mussl ewhi te couched sone of his avernents in the |anguage of
a general constitutional attack on the State Bar's schene of
disciplining attorneys. Merely using catch phrases, however, wl|
not vest the federal district court with the jurisdictional
authority to entertain the action. This is about substance, not
form Instead, we nust ascertain what the court really is being
asked to revi ew

First Musslewhite conplains that the State Bar violated the
constitutional guarantee of equal ©protection by selectively
investigating hinmself and others simlarly situated. W have no
trouble classifying this contention as but another attack on the
State Bar's procedures as applied to Misslewhite. Al of the
evidence to which Misslewhite alludes goes solely to his
di sciplinary proceeding. That is, the procedures, he charges, were
used in this case to deprive himof his equal protection rights.
This conclusion applies as well to his charge that the State Bar

prosecutes solo practitioners for conduct that it tolerates by

Bi shop v. State Bar of Texas, 736 F.2d 292, 294 (5th
Cir.1984).
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large firms. The state court was capable of resolving that claim
it toois inextricably intertwined with the state case.

Mussl ewhi te al so argues that the State Bar rul e governing the
making of false and msleading statenents is, on its face,
unconstitutionally vague and violates the First Anmendnent. The
Texas Court of Appeals flatly rejected this contention that the
rul e was unconstitutionally vague either onits face or as applied
in Musslewhite's case.! The district court's judgnent that it was
i ncapabl e of revisiting that sound judicial decision was correct.

VI,

We turn nowto the one claimfor which the district court was
properly vested with jurisdiction. Misslewhite contends that the
State Bar's disciplinary proceedi ngs agai nst hi mwere taken in bad
faith in violation of his due process rights. In Bishop v. State
Bar of Texas!®, we stated that

Al t hough Texas disciplinary proceedings are capable of

deciding constitutional challenges to specific procedures,

recourse in those proceedings is not a sufficient avenue to
remedy the constitutional injury done by bad faith proceedi ngs

t hensel ves.

The doctrinal underpinnings of this "bad faith exception" are
rooted in the sister exception to the Younger doctrine. In Younger
v. Harris?® the Suprenme Court established a policy whereby federal

intervention in ongoing state crim nal proceedi ngs i s barred absent

extraordinary circunstances. Subsequent decisions teach us that a

"Mussl ewhite, 786 S.W2d at 441-42.

18736 F.2d at 292 (enphasis added).

19401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971).
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state prosecution taken in bad faith or for the purposes of
harassnent constitutes such extraordi nary circunstances and f eder al
intervention is justified.?®® This bad faith exception to the
Younger doctrine has two recogni zed applications in our Crcuit:
First, where the state prosecution is taken for the purpose of
deterring constitutionally protected conduct? and, second, where
the prosecution is notivated by a design to harass the defendant. 2

The Younger doctrine does not apply to the present matter, for
the state proceeding here in question is neither crimnal nor
ongoi ng and, thus, no question of intervention is presented. W
nonet hel ess have previously borrowed Younger's framework in
clarifying when federal courts may or may not becone involved in

state court deci si onnmaki ng. 2

20See Trai nor v. Hernandez, 431 U.S. 434, 446, 97 S. O
1911, 1919, 52 L.Ed.2d 486 (1977); Huf f man v. Pursue, Ltd., 420
U S 592, 611-12, 95 S. . 1200, 1212, 43 L.Ed.2d 482 (1975).

2lSee Smith v. Hi ghtower, 693 F.2d 359 (5th Cir.1982).

25ee Shaw v. Grrison, 467 F.2d 113, 119-21 (5th CGr.),
cert. denied, 409 U S. 1024, 93 S.C. 467, 34 L.Ed.2d 317 (1972),
aff'g, 328 F. Supp. 390, 393-400 (1971). |In Shaw, we detailed
then District Attorney Jim Grrison's harassing prosecution of
Cl ay Shaw and the bad faith tactics Garrison enployed in his
zeal ous investigation of the assassination of President John F
Kennedy. Shaw represents perhaps the paradigmin this Grcuit of
i nperm ssi ble prosecutorial notives. @Grrison used his
prosecution of Shaw as a neans of procuring public
support—financi al and otherw se—ef his larger investigation into
t he assassination of the President. See Shaw v. Garrison, 328
F. Supp. at 393-400.

2See, e.g., More v. Sinms, 442 U S. 415, 99 S.Ct. 2371, 60
L. Ed. 2d 994 (1979) (borrow ng Younger principles for civil
proceedi ngs in which inportant state interests are involved);
Henry v. First National Bank of C arksdale, 595 F.2d 291, 301
(5th Cr.1979), cert. denied, 444 U S. 1074, 100 S.C. 1020, 62
L. Ed. 2d 756 (1980).
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The bad faith exception applies here. Mussl ewhite has
all eged that the state's judicial machinery was appropriated in an
effort to persecute him Inplicit in these allegations is that
both the decision and the nmechanismitself are not trustworthy.
The federal courts nust have subject matter jurisdictionif aclaim
of bad faith and harassnent is ever to be proved, for the claimis
| evi ed agai nst the proceedi ngs thensel ves.

VII.

The next step, after having decided that an all egation of bad
faith or harassnent is a proper neans of invoking federal
jurisdiction, is to determ ne whether Misslewhite has properly
stated this claim for the purposes of Rule 12(b)(6). Di sm ssa
under Rule 12(b)(6) is not appropriate "unless it appears beyond a
doubt that the plaintiff can prove no set of facts in support of
his claim which would entitle himto relief".? That famliar
statenent illustrates that the federal courts are properly reticent
to dismss cases for failure to state a claim O her nechani sns
such as summary judgnent (Rule 56) and a notion for a nore definite
statenent (Rule 12(e)) are the proper vehicles for narrowi ng the
issues and illustrating the boundaries of a claim? Hence,
dism ssal is not proper nerely because the plaintiff has failed to
set out in detail the facts upon which he bases his claim

Appl yi ng t hese procedural definitions to the present context,

24Conl ey v. G bson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 102, 2
L. Ed. 2d 80 (1957).

SWlliams v. United Credit Plan of Chal nette, Inc.
F.2d 713, 714 (5th G r.1976).

, 526
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we conclude that Misslewhite has stated a claim that the
proceedi ngs agai nst him were taken in bad faith and notivated by
har assnent . Conparing the present matter wth the Bishop case
supports our concl usion. In Bishop, we were satisfied that the
admttedly thin record brought the case within the anbit of the
liberal Rule 12 standard. Yet, the plaintiff in Bishop had all eged
merely that the State Bar's efforts to discipline him spanned a
nunber of years and were taken "in bad faith and for an inproper
notive". 2°

In the case at hand, the district court properly recognized
the distinction created in Feldman but failed to address
Mussl ewhite's clainms of bad faith and harassnent. W approach this
guestion with only the record as our aide.? Mussl ewhite's
pl eadings plainly state a claimfor bad faith and harassnent; nobst
of his conplaint presents different shades of exactly that charge.
In detail, he charges the State Bar with nmaking himthe target of
aretaliatory, discrimnatory, harassi ng conspiracy of persecution,
to be procured by fraud and duress. W express no conment on the

merits of his clainms, we hold sinply that he nust be allowed to go

26Bi shop, 736 F.2d at 295.

2’See GHR Energy Corp. v. Crispin Conpany, Ltd., 791 F.2d
1200, 1201 (5th G r.1986) (Court may not | ook beyond record on
appeal ); FRAP 10(a) (record is conprised of papers, exhibits,
docket entries, and transcript fromthe district court
proceeding). Unfortunately, this rem nder is necessary.
Mussl ewhi te burdened the Court with an 80-page brief and an
appendi x conprised of a plethora of newspaper articles. This is
a Rule 12 appeal; those additional materials are beyond the
proper scope of our inquiry. Presumably, if his press rel eases
are to be believed, Missl ewhite understands the rul es of
procedure.
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forward
VI,

In conclusion, we affirm the Howell construction of the
Fel dman rul e; we uphold the district court's decision that the
federal courts are not vested with the subject matter jurisdiction
to review Musslewhite's challenges to his state court disciplinary
proceedi ng. Muissl ewhite, however, sufficiently stated a cl ai mof
bad faith and harassnent which vested the district court with the
jurisdictional authority to proceed. ?®

We AFFI RMthe district court's dismssal of all clains save as
menti oned; we REVERSE and REMAND that claimto the district court

for reconsideration consistent wth the foregoing.

28Qur decision is limted to the Rule 12 dism ssal. Hence,
the district court wll entertain any subsequent objections
raised; e.g., the various inmmunities (sovereign, absolute, and
qualified).
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