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Bef ore REYNALDO G GARZA, KING and DeMOSS, Circuit Judges.

KING Crcuit Judge:

After a jury trial, the United States District Court for the
Western District of Louisiana entered judgnent in favor of the
plaintiff, the Federal Deposit |nsurance Corporation (FD C), and
against Gus S. Mjalis, Alex S. Mjalis, John G Cosse, John B.
Franklin, and J. Harper Cox, Jr. (the individual defendants), and
their directors' and officers' liability insurer, International
| nsurance Conpany. W now consider the defendants' appeals and the
FDI C s cross-appeal.

| . BACKGROUND
A. FACTS

The stipulations contained in the pretrial order and the

evi dence introduced at trial, viewed in the light nost favorable to

the jury verdict, tended to show the followi ng chain of events.



The Bank of Conmerce (the Bank) was chartered as a Loui siana
state bank and opened for business in January 1975. Gus Mjalis
served as vice-chairman of the Bank's board of directors fromthe
Bank' s opening until May 1980, when he was el ected chairnman of the
board. CGus Mjalis's brother, Alex Mjalis, and his cousin, John
Cosse, also served as directors of the Bank fromat |east 1981 to
1985. Together, these three nen owned a controlling bloc of Bank
stock, eventually growing to over 657 of outstanding shares by
Novenber 1982. J. Harper Cox, Jr., was Bank president from1976 to
1986, except for a hiatus fromJune 1981 to July 1982, during which
he served as president of AM, Inc. John Franklin served as a
vi ce-president and loan officer of the Bank from April 1982 to
Oct ober 1985.

International I|nsurance Conpany (International) issued two
director and officer liability policies (D & O policies) to the
Bank. International issued the first D & O policy (the 1983
policy) to the Bank on February 25, 1981, and it was to run until
February 21, 1984; the policy was |ater anmended to expire on
January 1, 1984. Oiginally the 1983 policy's |imt of liability
was $5 mllion for each policy year, but in Septenmber 1982
I nternational agreed to double the limt to $10 mllion per policy
year. Bank president Cox represented to International that he was
aware of no facts that would give rise to any claimin excess of $5
mllion at the tinme. |n Decenber 1983, the Bank applied for a new
D & O policy fromInternational, and International issued a new

policy for the period January 1, 1984, to January 1, 1985 (the 1984



policy). This policy reduced coverage to $5 mllion, and it
excl uded from coverage several liabilities that were not excluded
under the 1983 policy. International declined to renew the 1984
policy after it expired.

The Bank experienced severe financial difficulties during the
1980s. As a federally insured financial institution, the Bank was
subject to federal regulation, and a federal exam nation report
noted that the Bank had a negative liquidity as of January 1981.
That year the FDIC designated the Bank as a "problem bank," a
distinction it shared with only one other bank in its entire 115-
bank district. In March 1981, the FDIC entered into a nmenorandum
of understandi ng with the Bank, establishing perfornmance benchmarks
for the Bank intended to inprove its liquidity difficulties andits
general ly unsound financial condition. Matters did not inprove,
however, and the Bank received a poor rating on its Decenber 1982
exam nation by the FDIC. I n June 1983, the FDICissued a notice of
charges and a proposed cease and desi st order, and the FDI C entered
the order against the Bank in October 1983.

The Bank's financial condition did not inprove, and the FDI C
gave t he Bank anot her poor rating inits Decenber 1983 exam nati on.
| ndeed, between the entry of the nenorandum of understanding in
March 1981 and June 1984, federal and state regul ators advi sed the
Bank on sixteen separate occasions that corrective neasures were
needed to inprove the Bank's financial health. By January 1985,
the FDI C downgraded the Bank's financial condition to the poorest

rating possible. That year the FDICissued a nore stringent cease



and desist order against the Bank, and the FDIC also entered an
order prohibiting Gus Mjalis from ever acting as a director or
officer of a federally-insured bank.

Finally, on June 13, 1986, the Conm ssioner of the Louisiana
Ofice of Financial Institutions declared the Bank insolvent and
appointed the FDIC as receiver. The FD C as receiver transferred
all of the Bank's clainms thereby received to the FDIC in its
corporate capacity.

B. PROCEDURAL H STORY

The FDI C brought suit in June 1989 in federal district court
agai nst nunerous Bank directors and officers and against their
liability insurers, International and Sout hern Underwiters, Inc.,
and the Bank's insurance broker, Mrris, Tenple & Trent, Inc.
Federal subject-matter jurisdiction was predicated on 28 U S.C. 8§
1331 (federal question jurisdiction) and 28 U.S.C. § 1345 (actions
brought by the United States or its agencies). The insurance
conpanies were joined under Louisiana's direct action statute
LA. REV. STAT. ANN. 8§ 22: 655 (West Supp. 1993). Southern Underwiters
and Morris, Tenple & Trent settled with the FDI C several nonths
prior to trial, and nost of the officers and directors of the Bank
settled with the FDIC on the eve of trial, |eaving as defendants
Gus and Alex Mjalis, John Cosse, J. Harper Cox, John Franklin, and
International. The FDIC s clains against the defendant directors
and officers included breach of fiduciary duty, breach of contract,
and negligence, and its clains were based largely on the approval

and funding of inprudent |oans that ultinmately caused substanti al



| osses to the Bank and the FD C

Jury trial commenced on Novenber 5, 1991. On Decenber 12
1991, the jury returned a verdict in favor of the FDIC for the
entire anmount of damages sought, some $28.5 mllion. The jury
further found that some $17.5 m|lion of the total damages suffered
by the Bank were attributable to occurrences during the effective
period of the 1983 policy. The district court reserved nost of the
i nsurance coverage issues for its own decision, and on June 30,
1992, the court ruled that | osses suffered by the Bank traceable to
acts or om ssions occurring during the years 1981-83 were covered
by the 1983 policy. The court also held that an exclusion in the
1984 policy precluded any coverage of |osses stemmng from
occurrences during that policy's lifetime. 800 F.Supp. 397. On
Septenber 1, 1992, the district court entered judgnent in favor of
the FDIC in the following anmounts (excluding prejudgnent and
postjudgnment interest): (1) $20,977,918 against Gus and Al ex
Mjalis, Cosse, Cox, and Franklin in solido, (2) $5, 302,025 agai nst
GQus and Alex Mjalis, Cosse, and Cox in solido, and (3) $2,180, 931
against Gus and Alex Mjalis and Cosse in solido. The court also
adj udged International liable for $17,504,946 of the preceding
anounts, plus prejudgnent and postjudgnent interest.

The defendants' notions for new trial and for judgnent as a

matter of |aw were denied. Appeal to this court followed.!?

We granted | eave to Anerican Casualty Conpany of Reading,
Pa. (Anerican Casualty), to file an amcus brief in support of
International's position with respect to the insurance coverage
i ssues presented in this case.



C. | SSUES

The i ssues presented for our consideration may be divided into
two general categories. The first category includes the individual
def endants' challenges to the nerits of the verdict and judgnent
hol ding themliable for $28.5 mllion. Five of the issues raised
by the individual defendants in this connection concern the
district court's jury instructions, and the sixth issue chal |l enges
the district court's refusal to allow the defendants to introduce
evidence to show that the FDI C was the proxinmate cause of all or
part of the damages clainmed. The FDIC argues in support of the
verdi ct and judgnent against the individual directors.

The second category of issues concerns the district court's
rulings wwth respect to insurance coverage. International nakes
several argunments that the district court erred in holding
International liable for $17.5 mllion of the total judgnment. The
i ndi vidual defendants and the FDI C defend this portion of the
judgnent, and they additionally argue that the district court erred
in holding that the 1984 policy provided no coverage for |osses
during its lifetine.

1. STANDARDS OF REVI EW
In Bender v. Brumley, 1 F.3d 271, 276-77 (5th G r.1993), we
set forth a two-part test for challenges to jury instructions.
First, the chall enger nust denonstrate that the charge as a whol e
creates "substantial and ineradi cabl e doubt whether the jury has
been properly guided inits deliberations.” 1d. at 276 (citations

omtted). Second, evenif the jury instructions were erroneous, we



wll not reverse if we determ ne, based upon the entire record,
that the chall enged i nstruction could not have affected t he outcone
of the case. ld. at 276-77. If a party wishes to conplain on
appeal of the district court's refusal to give a proffered
instruction, that party nmust show as a threshold matter that the
proposed instruction correctly stated the [|aw Tr eadaway V.
Soci ete Anonyne Louis-Dreyfus, 894 F.2d 161, 167 (5th C r.1990).
In sum "[g]reat latitude is shown the trial court regarding jury
instructions.” FD Cv. Weat, 970 F.2d 124, 130 (5th Cr.1992).

The individual defendants also conplain of the district
court's exclusion of certain evidence. W wiill not reverse a
district court's evidentiary rulings unless they are erroneous and
substantial prejudice results. The burden of proving substanti al
prejudice lies with the party asserting error. Smth v. WAl -Mart
Stores (No. 471), 891 F.2d 1177, 1180 (5th Cir.1990).

Wth respect to the insurance coverage i ssues, we note that
we review a district court's interpretation of an insurance policy
de novo. Harbor Ins. Co. v. Uban Constr. Co., 990 F.2d 195, 199
(5th CGr.1993). O course, any factual findings nmade by the
district court are reviewed under the clearly erroneous standard.
Prudhonme v. Tenneco Q| Co., 955 F.2d 390, 392 (5th Gr.), cert.
denied, --- US ----, 113 S C. 84, 121 L.Ed.2d 48 (1992).

[11. MERITS | SSUES
W turn our attention first to the issues raised by the
i ndi vi dual def endants chal | engi ng t he j udgnent entered agai nst them

by the district court. Most of their challenges concern the



district court's instructions to the jury. The i ndivi dual
def endants al so argue that the district court erred by refusing to
allow the defendants to introduce evidence in order to prove that
they did not cause all or part of the | osses that accrued after the
Bank was cl osed.
A. JURY | NSTRUCTI ONS
1. Definition of "Gross Negligence"

The district court concluded that the appropriate |egal
standard of care in this case was gross negligence, and the parties
have not chall enged this conclusion as erroneous on this appeal.
As the court below observed, federal |aw provides for persona
liability on the part of directors and officers of insured
depository institutions for "gross negligence, including any
sim |l ar conduct or conduct that denonstrates a greater disregard of
a duty of care (than gross negligence) including intentional
tortious conduct, as such terns are defined and determ ned under
applicable State |aw " 12 U S.C § 1821(k). The defendants
however, argue that the jury instructions given by the district
court msstated the definition of gross negligence under Loui siana
| aw, | eading to a m sunderstanding of the |l aw by the jury and cl ear
prejudice to the defendants' rights. The FDI C responds that the
definition given by the district court was correct. We accord
substantial deference to the district court's decisions wth
respect to jury instructions. See Bender, 1 F.3d at 276-77.

The individual defendants specifically conplain of jury

instruction no. 19, which reads as foll ows:



Sinpl e negligence alone is insufficient for a finding of
personal liability of the director and officer defendants.
Gross negligence is required.

Sinple negligence is the failure to act as a reasonably
prudent person would act wunder the circunstances. G oss
negligence l|ies sonewhere between sinple negligence and
Wi |l ful msconduct or fraud with intent to deceive.

The individual defendants contend that this instruction falls far
short of defining the degree of culpability enconpassed by the
gross negligence standard.

The district court refused to give the defendants' proposed
jury instruction, over the defendants' witten objections. The
proposed jury instruction reads as foll ows:

The first requirenent is that the defendants were grossly
negligent in funding each of the sixteen (16) |oans
particularly all eged.

In order to find that a director is liable, you nust
determ ne that he has acted wth gross negligence. Si npl e
negligence alone is insufficient for a finding of personal
liability of an officer or director of a bank. G oss
negligence is the want of even slight care and diligence. It
is the want of the diligence of even careless nen are
accustoned [sic]. Goss negligence is the entire absence of
care, and it consists of other disregard of the dictates of
prudence anounting to conplete neglect of the rights of
ot hers. G oss negligence is the entire want of care which
woul d raise the belief that the act or om ssion conpl ai ned of
was the result of conscious indifference to the right or
wel fare of the bank. The plaintiffs [sic] nmust show that the
def endants were consciously, that is, knowingly, indifferent
to the obligations that they owed the bank. [In other words,
the plaintiff nust show that the defendants knew about the
peril of the decisions that they were naking, that their acts
or om ssions denonstrated that they did not care. Errors of
judgnent in the business world do not necessarily indicate
gross m sconduct by the managenent conpensabl e in danages.

We focus first on the threshold issue of whether this prolix
proposed instruction accurately stated Louisiana |law, which al

parties agree we nust |ook to as the source of the appropriate



definition of gross negligence. The FDIC cites our decisions in
Loui siana Wrld Exposition v. Federal Ins. Co., 858 F.2d 233 (5th
Cir.1988), reh'g denied, 864 F.2d 1147 (5th G r.1989) [hereinafter
LVWE ], in opposition to the defendants' definition and in support
of the district court's definition. In LWE we considered a host of
i ssues arising out of the bankruptcy of Louisiana Wrl d Exposition,
Inc., a Louisiana nonprofit corporation. ld. at 235. W
concluded, inter alia, that the nonprofit corporation could
mai ntain an action against its officers and directors under
Loui siana law for gross negligence, m snmanagenent, and breach of
fiduciary duty. ld. at 239. In the course of denying the
appel l ees' petition for rehearing, we further held that Louisiana
does not recognize a cause of action against principals of a
nonprofit corporation for sinple negligence. Loui siana Wrld
Exposition v. Federal Ins. Co., 864 F.2d 1147, 1152 (5th Cr.1989).
We note that the Louisiana | egislature has, since the trial in the
i nstant case, passed a statute limting personal liability of bank
directors and officers to their bank to cases of gross negligence.
LA. REv. STAT. ANN. 8§ 6:291(B) (West Supp.1993) (effective July 2,
1992) .

Qur opinions in LWE, however, stop short of giving an actual
definition of the gross negligence standard of care. This is
hardly surprising because there is a paucity of Louisiana authority
on the subject of gross negligence; indeed, it has been observed
that gradations of non-intentional fault were al nost unknown to

Loui siana jurisprudence until very recently. See Edwin H Byrd,
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111, Comment, Reflections on WIIful, Wanton, Reckless, and G oss
Negl i gence, 48 LA L. Rev. 1383, 1385 & n. 9 (1988) ("Plaintiffs have
frequently alleged "gross negligence' in their conplaints even
t hough the exclusive delictual renedy under Louisiana |aw has,
until recently, been based upon ordinary negligence."). The
cl osest we cane in LME to offering a definition cane in our denial
of rehearing when we sinply described the standard as 1ying
"sonmewhere between sinple negligence and willful m sconduct or
fraud with intent to deceive." LWE, 864 F.2d at 1150. The
district court relied on this description in formulating the
definition of gross negligence that it gave the jury in the instant
case.

The individual defendants first direct our attention to the
statutory definition of gross negligence that now applies to bank
directors and officers under LA REv. STAT. ANN. 8§ 6:291(B). According
to the statutory definition, gross negligence is "a reckless
disregard of, or a carelessness anounting to indifference to, the
best interests of the corporation or the sharehol ders thereof, and
i nvol ves a substantial deviation below the standard of care
expected to be mai ntai ned by a reasonably careful person under |ike
ci rcunst ances. " LA. REV. STAT. ANN. 8§ 6:2(8) (West  Supp. 1993)
(effective July 2, 1992). As noted, this statutory definition did
not becone effective until after the conclusion of the trial in
this mtter. Certainly it was not erroneous for the district court
to fail to use a definition not yet adopted by the state of

Loui siana as law. In any event, this definition was not a part of
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the instruction tendered to the district court by the defendants.

The defendants also cite the case of State v. Vinzant, 200 La.
301, 7 So.2d 917, 922 (1942), for the follow ng proposition: "
"G oss negligence is the want of even slight care and diligence.
It is the "want of that diligence which even careless nen are
accustoned to exercise.' " The FDI C counters that Vinzant invol ved
the interpretation of Louisiana s involuntary vehicul ar hom cide
statute, which prohibited the operation of a notor vehicle in a
grossly negligent or grossly reckless manner, id., 7 So.2d at 920,
and it insists that this standard was inapposite to corporate
directors and officers, whose conduct has al ways been governed by
ot her Louisiana statutes. W note that a Louisiana internediate
appel late court has favorably cited the Vinzant standard in the
civil context (in a nedical nmal practice case), although this case
was admttedly decided after the trial in the instant case.
Anbrose v. New Ol eans Police Dep't Anbul ance Serv., 627 So. 2d 233,
243 (La. Ct. App. 1993). Assum ng that the defendants had tendered
the Vinzant definition alone as a jury instruction, the district
court mght have erred had it rejected the instruction as
i napplicable to the corporate director context.

As it happens, however, the defendants did not tender an
instruction based on Vinzant or other Louisiana |aw alone.
| nstead, the proposed instruction cobbles together nunerous | egal
standards froma variety of sources. The defendants incorporated

into the instruction not only the Vinzant definition, but also a
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definition froman admralty case fromfederal district court? and
a case fromthis court interpreting Texas law.® W find no support
for the defendant's assertion that Loui siana's gross negligence | aw
was the sanme as that of Texas, even prior to the statutory
definition recently enacted by the Louisiana |l egislature. Whatever
the fl aw may have been in using as a jury instruction a description
of gross negligence when a definition was in order, the defendants
are effectively estopped from conpl ai ni ng because the definition
they tendered was itself infirnmed. W cannot say that the district
court abused its substantial discretioninrejecting it.
2. Conparative Negligence

The individual defendants next contend that the district
court commtted reversible error by denying their request for an
instruction on the | aw of conparative negligence. The FDI C nakes
several responses to this argunent, including that (1) the
defendants did not offer sufficient evidence that other parties
were partially responsible for the Bank's losses to warrant a
conparative negligence instruction, (2) federal |aw controls and
woul d permit the individual defendants only a pro tanto reduction
in liability even if they had proved that other parties were

partially liable for the | osses, and (3) even if Loui siana | aw does

2Hendry Corp. v. Aircraft Rescue Vessels, 113 F. Supp. 198,
201 (E.D.La.1953). It may be noted that the Hendry court in turn
relied on our opinion in Hollander v. Davis, 120 F.2d 131 (5th
Cir.1941), a diversity case controlled by Florida |aw

3City Nat'l Bank v. United States, 907 F.2d 536, 541 (5th
Cir.1990) (citing Burk Royalty Co. v. Walls, 616 S.W2d 911, 920,
922 (Tex.1981)).
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apply, it would not permt application of conparative negligence
principles in this case.

The individual defendants' argunent is based on the follow ng
facts. On Novenber 4, 1991, the district court was apprised of the
fact that the FDI C had reached a settlenent with seven persons who
apparently had served on the Bank's board of directors between 1981
and 1985. Those settling defendants were apparently di sm ssed from
the case, as the final judgnent does not refer to them The
i ndi vidual defendants tendered the followng proposed jury
instruction to the district court near the end of trial:

The gross danmages should be reduced by any |oss
attributable to any factor other than the gross negligence of
the directors. Further, the loss should be reduced by any
loss attributable to any of the alleged acts of gross
negligence of any defendants who approved these |oans but
served on either of the loan conmttees and the board of
di rectors.

During this tenure, other individuals served on the board

of directors of the bank and the |oan commttees. If you
determ ne that these individuals were involved in the sane
acts and om ssions, then you will be required to determ ne

what percent of any of the |losses involved in this lawsuit
shoul d be allocated to these defendants.

The district court rejected this proposed instruction and did not
give the jury an interrogatory to permt it to assign a percentage
of fault to parties other than the individual defendants. The
court noted that there was no evidence before the jury regarding
any of the parties that settled before trial.

The facts of this case are strikingly simlar to those
presented in FDIC v. Mmmhat, 907 F.2d 546 (5th G r.1990), cert.
denied, 499 U S. 936, 111 S. C. 1387, 113 L.Ed.2d 444 (1991).
Mrahat i nvol ved a | egal mal practice action by the FDI C agai nst John

14



Mrahat, general counsel for a federally-chartered savings and | oan
that went into receivership. 1d. at 549. The FDI C sued Mmhat for
advising the savings and |loan to nmake loans in violation of
regul ati ons promul gated by the Federal Hone Loan Bank Board. |d.
As in the instant case, several officers and directors settled with
the FDI C before trial, but no jury interrogatory regarding their
proportionate fault was given. Id. at 550. Mmhat argued that the
Loui siana proportionate reduction rule should have applied to
reduce his liability by the percentage of fault attributed to
settling parties. 1d. The FDIC argued, as it does in the instant
case, that we should apply a uniform federal common law rule to
determne the effect of the partial settlenent, and it further
argued that we should adopt the pro tanto rule, which limts
nonsettling defendants to receiving a dollar-for-dollar credit for
any anount paid by settling defendants. | d. The Mrahat court
refused to decide the issue because there was no evidence of the
settling defendants' fault on which to predicate a conparative
negli gence i nstruction, even assum ng that use of the proportionate
reduction rule woul d have been appropriate. Id.

The | egal effect of a partial settlement in FDICIlitigation of
this type has not been definitively resolved in any of the federal
courts of appeals. The Tenth G rcuit has recognized that the
establishnment of a special pro tanto rule for the FDIC would
present "sone very difficult | egal questions.” FDICv. Gel dernann,
Inc., 975 F. 2d 695, 699-700 (10th Cr.1992) (expressing no opinion

on the appropriate | egal standard for calculating the setoff for a
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related settlenment). The district courts have debated the nerits
of the proportionate reduction and the pro tanto rules in the
context of FDIC litigation, with m xed results. Conpare FDI C v.
Deloitte & Touche, 834 F. Supp. 1155 (E.D. Ark.1993) (applying the
proportionate reduction rule) and Resolution Trust Corp. V.
Gal | agher, 815 F. Supp. 1107 (N.D.111.1993) (sane) with Resol ution
Trust Corp. v. Platt, No. 92-CV-277-WDS (S.D.1l1. Aug. 24, 1993)
(unpubl i shed opinion) (applying the pro tanto rule) and FSLIC v.
McG nni' s, Juban, Bevan, Mullins & Patterson, P.C., 808 F. Supp. 1263
(E. D. La.1992) (sane).

W need not resolve these difficult issues because, as in
Mrahat, the individual defendants in the instant case would have
had the burden at trial of proving the settlors' share of fault
even under the proportionate reduction rule. Mmhat, 907 F.2d at
550. Just as in Mmhat, the court below found that there was
insufficient evidence in the record to permt a finding of
proportionate fault. It is well-established that a district court
shoul d not instruct the jury on a proposition of lawif there is no
conpetent evidence to which it nmay be applied. See Concise Ol &
Gas Partnership v. Louisiana Intrastate Gas Corp., 986 F.2d 1463,
1474 (5th G r.1993); DM, Inc. v. Deere & Co., 802 F.2d 421, 429
(Fed. G r. 1986). W agree with the FDIC that the individua
defendants did no nore than introduce evidence to showthat some of
the settling defendants sat on the Bank's board of directors and/ or
| oan comm ttee at tinmes when bad | oans were nade and elicit froman

FDI C expert witness the opinion that the Bank's board, generally
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speaki ng, had been grossly negligent in its |oan supervision. No
evidentiary basi s exi sted upon which the jury could have rationally
apportioned liability anong the settling and non-settling
def endants. See generally STEPHEN M FLANAGAN & CHARLES R P. KEATI NG,
FLETCHER CYCLOPEDI A OF THE LAW OF PRI VATE CORPORATIONS § 1087.1 (1986). W
therefore need not decide the proportionate reduction/pro tanto
i ssue.

O course, the FDIC is not entitled to keep any double
recovery that m ght be occasioned by the partial settlenent and the
j udgnent . As in Mmhat, if the noney paid by the settling
defendants is attributable to any or all of the sanme |oans for
which the nonsettling defendants were held liable, then the
nonsettling defendants should get a dollar-for-dollar credit for
t he appropri ate anount. See Mmahat, 907 F.2d at 550. W therefore
remand this issue to the district court to determ ne what portion
of the anmount paid by the settlors is attributable to the bad | oans
sued upon by the FDI C

3. Mtigation of Danages

The defendants in this case tendered to the district court,
and the court refused to give, the follow ng proposed instruction
regarding the FDIC s duty to mtigate danmages:

A party claimng damages has a duty to mtigate or
mnimze its damages as the result of an alleged wongful act
on the part of another party by using reasonabl e diligence and
reasonabl e nmeans under the circunstances in order to prevent
t he aggravation of such damages and further loss to itself.
If you find that the FDIC failed to take reasonabl e neasures
to seek out or take advantage of business opportunities to
mnimze its | osses you should reduce the anmount of danmages
you find appropriate by the anmount of damages the FDI C could

have saved under the circunstances.
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This proposed instruction was based on one given by the district
court in Mmhat. The Mmhat defendant conplained of this
instruction on appeal, and we deferred to the district court's
broad discretion to fornulate a charge. Mwmhat, 907 F.2d at 552.

The individual defendants also cite FDIC v. Weat in support
of their proposed jury instruction regarding the FDIC s duty to
mtigate danmages. Wheat was a case in which the FDI C sued the
former director of an insolvent bank for negligence, breach of
fiduciary duty, and breach of contract. \Weat, 970 F.2d at 126
Followng a jury verdict in favor of the FD C, the defendant
director appealed to our court, contending inter alia that the
district court had erred in failing to submt a jury instruction
regarding the FDIC s duty to mtigate damages. ld. at 132. W
noted that the FDIC had in fact mtigated to the full extent
"legally possible,” and so held that no jury instruction was
required. 1d. The defendants in the instant case argue t hat Weat
and Mrahat stand for the proposition that the FDIC has a duty to
mtigate its damages |ike any other plaintiff.

The FDI C responds with a litany of cases holding that the FDI C
is not subject to the state | aw defense of mtigation of damages.
It appears that the Seventh Circuit is the only court of appeals to
have consi dered the issue, and that court held that the FDI Cis not
subject to the mtigation of damages defense when it sues forner
directors and officers inits corporate capacity to recover |osses
sustai ned by an insolvent bank. FDIC v. Bierman, 2 F.3d 1424,
1438-41 (7th Cir.1993) (relying on the discretionary function
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exception to the Federal Tort Clains Act and the |ack of a duty to
the wongdoers). The great majority of the district courts are in
accord with the conclusion reached by the Bierman court. See
Resol ution Trust Corp. v. Fleischer, 835 F. Supp. 1318, 1321 n. 5
(D. Kan. 1993) (collecting cases). District courts wthin our
circuit have cone to different results. Conpare Resol ution Trust
Corp. v. Evans, 1993 W 354796, at *4 (E.D.La. Sept. 3, 1993)
(unpubl i shed opinion) (refusing to strike defendants' affirmative
defense of failure to mtigate danages) with FSLIC v. Shelton, 789
F. Supp. 1367, 1370 (M D.La.1992) (holding that the FDI C owes no
duty to mtigate damages to insolvent institutions or to their
cul pabl e directors).

We agree with the FDI C that our decisions in Mmahat and Weat
do not preclude us fromconsideration of this issue. Neither the
Mrahat court nor the Weat court appears to have addressed the
FDIC s argunent that the mtigation of damages defense is
i napplicable tothe FDICin suits agai nst officers and directors of
failed financial institutions. In Mmhat, only the defendant
rai sed any question about the jury instructions, and we sinply
passed on the formof the instruction w thout considering whether
it should have been given at all. Mmahat, 907 F.2d at 552. It
al so appears that this issue was not raised by the FDIC in Weat;
our decision was limted to the conclusion that the FD C did
mtigate "to the full extent legally possible.” Weat, 970 F. 2d at
132.

Several rationales support the FDIC s position on this issue.
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Many courts have held that public policy prohibits defendant
directors and officers from asserting the mtigation of danmages
defense against the FDIC, reasoning that the risk of errors in
j udgnment by FDI C personnel should be borne by the directors and
of ficers who were wongdoers in the first instance rather than by
the national insurance fund. Fl ei scher, 835 F.Supp. at 1322
FSLIC v. Burdette, 718 F. Supp. 649, 663 (E.D. Tenn.1989). Courts
have al so invalidated the mtigation of damages defense as agai nst
the FDI C because the conduct of the FDIC "should not be subjected
to judicial second guessing," and because the FDI C owes no duty to
failed financial institutions or to their former directors and
officers. Fleischer, 835 F. Supp. at 1322. Still another approach
has been to view the FDIC s conduct in managing failed banks as
insulated fromaffirmative defenses such as mtigation of damages
by the discretionary function exception to the Federal Tort C ains
Act (FTCA). 1d. at 1324.

In Bierman, the Seventh Crcuit relied upon both the policy
considerations that favor liberating the FDIC from the duty to
mtigate damages and the discretionary function to the FTCA
rationale. Taking note of the Suprenme Court's recent decision in
United States v. Gaubert, 499 U S. 315, 326, 111 S.C. 1267, 1275,
113 L. Ed.2d 335 (1991) (holding that actions taken by the Federal
Honme Loan Bank Board in supervising a savings and |loan at the
day-to-day operational |level could cone within the discretionary
function exception to the FTCA), the Bierman court concluded that

exenpting the FDIC fromthe affirmative defenses of contributory
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negl i gence and mtigation of damages "i s consonant with the purpose
of the discretionary function exceptionto the FTCA " 1d. at 1441.
In sum "the discretionary exception to the FTCA and the | ack of a
duty to the wongdoers ... prevent the assertion of affirmative
def enses against the FDIC." |d.

After careful consideration, we agree with the Seventh
Circuit's cogent analysis of the issue in Bierman. See id. at
1438-41. For the reasons stated in that case, we hold that the
FDIC is not subject to the affirmative defense of failure to
mtigate danmages when it sues forner directors and officers inits
corporate capacity to recover |osses sustained by an insolvent
financial institution and covered by the national insurance fund.
The district court did not err in refusing to instruct the jury
regarding the FDIC s duty to mtigate danmages.

4. Liability for Loans Funded Before 1981 But Renewed During or
After 1981

The district court refused to give the jury the follow ng
i nstruction proposed by the defendants:

This lawsuit involves only events or omssions that
occurred between January 1, 1981, and Decenber 31, 1984.
Therefore, you nust not consider any event or om ssion which
caused the | oss, such as the approval or the funding of a | oan
or the renewal of a loan, which occurred before January 1,
1981, or after Decenber 31, 1984, in determ ni ng damages. For
exanple, if aloanis funded in 1979, but renewed in 1982, you
w il be asked to determ ne what anount of loss, if any, was
caused by the original approval of the loan at the tine in
1979 and what anmount of the loss, if any, was caused by the
renewal of the loan in 1982 or the placing of a loan in
anot her person's nane. The defendants woul d be responsible
for only those | osses caused by the renewal of the loan in
1982. The defendants would not be responsible for any |oss
caused by the funding of a loan prior to 1981.

In determ ning whether there is a loss on the renewal of
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a | oan between January 1, 1981, and Decenber 31, 1984, you
w || be asked to determ ne whether the bank i ncreased its | oss
by not foreclosing on the property and filing suit agai nst the
borrower at the tinme of the renewal between January 1, 1981,
and Decenber 31, 1984. The defendants contend that these
wor kout |l oans did not increase the |oss of the bank. The
def endants believe that the | oss had al ready occurred on t hese
| oans prior to 1981, and any event which occurred after 1981
did not increase the loss. The plaintiff contends that the
| oss coul d have been reduced or elimnated i f the bank had not
renewed certain | oans between January 1, 1981, and Decenber
31, 1984.

If you determne that the defendants were grossly
negligent by not filing suit and forecl osing on the property,
then you nust determne how nuch of the loss, if any, is
allocated to the delay in collecting on the note for any | oan
funded prior to 1981. The danages, if any, would be |limted
solely to the delay in collecting on the note between January
1, 1981, and Decenber 31, 1984, and any new extensions of
funds after January 1, 1981, but before Decenber 31, 1984.

Sone of the allegedly inprudent |oans on which the FDI C sued the
def endants were actual ly funded by t he Bank before January 1, 1981,
but | ater renewed or transferred to new borrowers. The individual
def endants argue that the FDI C s conpl ai nt, however, conpl ai ns only
of acts and om ssions between January 1, 1981, and June 13, 1986,
and that they were entitled to the above-quoted jury instructionto
prevent jury confusion.

The FDI C makes several responses to this argunent. For one,
it argues that the defendants may not rely on the dates as stated
inthe FDI C s conpl ai nt because the conpl ai nt was superseded by t he
pretrial order, in which the FDIC s contenti ons enconpassed conduct
prior to 1981. See Ash v. Wallenneyer, 879 F.2d 272, 274 (7th
Cir.1989) ("The informati on [obtained in the discovery process] is

to be reflected in the pretrial order, which supersedes the

conplaint."). The FDIC further contends that the jury clearly
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found that all of the grossly negligent conduct for which it
awar ded damages occurred during the years 1981 t hrough 1984, so the
def endants' focus on conduct occurring before 1981 is irrel evant.
The FDIC also cites FDIC v. Robertson, 1989 W 94833, at *5-6
(D. Kan. 1989) (unpublished opinion), for the proposition that bank
directors may be held |iable for inprudent extensions and renewal s
of loans, as well as for inprudent |oans thenselves. The
def endants do not deny this as an abstract proposition of |aw, but
they argue that the jury in the instant case was given i nsufficient
guidance inits instructions to be able to separate damages caused
by inprudent |oans nade before 1981 from danages caused by
i nprudent renewal s granted after January 1, 1981.

W agree wth the FDICs argunent t hat the jury
interrogatories were sufficiently clear so that the defendants were
not entitled to the proposed instruction. The jury interrogatories
asked the jury to assign a danmages anount to each problem | oan or
set of loans. Additionally, the jury was required to nmake factual
findings as to when the grossly negligent acts and om ssions that
caused t he damages occurred. The interrogatories required the jury
to find what portion of the damages attributable to each | oan or
set of | oans was traceable to grossly negligent acts and om ssi ons
occurring before 1981, between 1981 and 1983, during 1984, and
after 1984. The jury found in every case that no danages were
traceable to acts or om ssions occurring before 1981. W hol d t hat
these interrogatories afforded sufficient guidance to the jury in

separating the funding of |oans and the renewal of |oans or the
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transfer of |oans to new borrowers. Because the interrogatories
gave the jury sufficient guidance, it was not reversible error for
the district court to refuse to give the proposed instruction.
Treadaway, 894 F.2d at 168.

W do not agree with the defendants' contention that our
hol di ng wi I | make bank directors automatically responsi ble for 1007
of the ampunt of any past credit transaction sinply because they
opt to renew, extend or restructure a problemloan. The | aw sinply
requires themto act with greater care than gross negligence when
they do renew problem loans, and these jury instructions
sufficiently allowed the jury to make the relevant factual
fi ndi ngs. The district court did not abuse its discretion in
refusing to instruct the jury as desired by the defendants on this
i ssue.

5. Calculation of Interest

Accrued interest accounts for some $12 mllion of the total
anount of damages awarded. The district court instructed the jury
that "the danages recoverable by the FDC on account of an
i nprudent | oan woul d be the uncol | ected anount of the principal
pl us accrued interest owing on or attributable to such |oan at the
rate of interest that the borrower agreed to pay" (enphasis added).
The defendants argue that the district court erred in using
contractual interest rates rather than the governnent's actual cost
of funds. They cite testinony fromthe FD C s damage expert at
trial in support of the proposition that the damage figure for

interest would be reduced by $3.5 million if the governnent's cost
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of funds were used. The FDI C responds that the court correctly
instructed the jury with respect to the calculation of interest.

The parties do not adequately explain to this court how the
interest on the problem |oans was factored into the verdict and
judgnent in this case, so we have reviewed the pertinent parts of
the record ourselves. Each jury interrogatory asked the jury to
consider a single problem loan and to assign to that |oan an
"amount of | oss caused as a result of [the individual defendants']
gross negligence." The total anmount of | oss found by the jury, as
we have already noted, was roughly $28.5 mllion. This figure,
according to the FDIC s damages expert at trial, consisted of $17
mllion of outstanding principal when the Bank cl osed i n June 1986,
$2 mllion of outstanding interest as of June 1986, plus interest
at the contractual rate conputed over the next five and a half
years—that is, up to the tinme of trial, which ended in Decenber
1991. The district court entered judgnent in Septenber 1992 for a
total of $28,460,874 against the individual defendants, plus an
addi tional $2,413,512.75 as prejudgnent interest. Thus, the court
awar ded the FDI C roughly 11. 37 prejudgnent interest for the period
from Decenber 1991 to Septenber 1992 on the damages found by the
jury.

The Financial Institutions Reform Recovery, and Enforcenent
Act of 1989 (FIRREA) provides that the FDIC shall be able to
recover "appropriate interest” as damages against |iable directors
and officers of insured depository institutions. 12 U.S.C 8§

1821(1 ). Unfortunately, case | aw addressing the appropriate rate
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of interest to be awarded is, to say the |east, sparse.

For support, the defendants cite FDIC v. GCordinier, 783
F. Supp. 1181 (D. M nn. 1992), rev'd on other grounds sub nom FDI Cv.
St. Paul Fire and Marine Ins. Co., 993 F.2d 155 (8th Cr.1993).
The court in CGordinier, wthout discussion, awarded prejudgnent
interest at the note rate until the insolvent bank was cl osed and
"thereafter (if lower than the note rate) at 87 per annumfor 1987
and 1988 and at 77 per annum for 1989 and thereafter.” ld. at
1188. The source of the 77 and 87 rates is not clear, but the
court plainly decided that these rates should be a ceiling for
post-cl osure interest.

In opposition the FDICrelies on FDIC v. Burrell, 779 F. Supp.
998 (S.D.lowa 1991). In that case, the defendant directors and
officers argued that the FDICs clains against them were
unliquidated until the date the jury returned its verdict (and that
interest thus did not beginto run until that date under |owa | aw).
|d. at 1001. The court held that "subm ssion of the claimplus the
contract rate of interest did not nmake the anount clained
unliquidated.” 1d. at 1002. The FDIC also cites FDIC v. Stanl ey,
770 F.Supp. 1281, 1315 (N.D.Ind.1991), aff'd sub nom FD C v.
Bierman, 2 F.3d 1424 (7th G r.1993), in which the district court
awar ded princi pal and interest (apparently at the contractual rate)
on |l oan | osses up through the date of trial.

None of the cases cited by the parties articulates a | egal

principle to explain the result reached, much |less the source of

the underlying principle. Mre to the point, the defendants have
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not directed our attention to any point in the proceedi ngs bel ow
when their argunent was nmade to the district court, and we have
found none. The defendants advert only to a colloquy between
International's counsel and the district court during which counsel
argued that it was inproper to ask the jury to cal cul ate damages on
each loan as a lunp sumof principal and interest; counsel argued
that the correct approach would be to ask the jury first what
portion of the principal the defendants were responsible for, and
then add the interest to that anmount. This does not anount to an
argunent to the district court that the governnent's cost of funds
shoul d have been used as the interest rate i nstead of the contract
rate, nor do the defendants direct our attention to any place in
the record at which such an argunent was nade. |ndeed, our review
of the defendants' proposed changes to the jury instructions shows
that no conplaint was nmade about the jury instruction regarding
interest, nor was a proposed instruction stating the defendants'
view of the |aw proffered. As we have held, if alitigant desires
to preserve an argunent for appeal, the litigant nust press and not

merely intimate the argunent during the proceedings before the

district court. |If an argunent is not raised to such a degree that
the district court has an opportunity to rule on it, we wll not
address it on appeal. Butler Aviation Int'l, Inc. v. Wiyte (Inre

Fairchild Aircraft Corp.), 6 F.3d 1119, 1128 (5th Cr.1993).
B. Evi DENCE OF PosT- CLOSI NG DAMAGES
The district court ruled that no evidence would be permtted

concerning the activities of the FDICin its efforts to nanage and
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collect on loans that were owed to the Bank at the tine it was
cl osed. The defendants point out that the FDI C s damage nodel
conputed damages from each problem loan as the sum of the
out st andi ng pri nci pal and accrued i nterest on Novenber 4, 1991 (the
day before trial), | ess any proceeds fromthe sale of collateral or
the value of wunliquidated collateral on that sane date. The
i ndi vi dual defendants now conplain that they should have been
allowed to introduce evidence that the FDIC s conduct was the
proxi mate cause of sonme of the |osses clainmed by the FDIC. As an
exanpl e, the defendants refer us to the trial testinony of Jerry
Fow er, to whom one of the problem | oans was nmade. The district
court ruled before Fow er began to testify that the defendants
coul d not ask Fowl er whet her he coul d have repaid the | oan, or even
whet her the FDI C had ever contacted hi m about repaying the | oan.
The defendants contend that they should have been allowed to
i ntroduce evidence of this type in order to show that their gross
negl i gence was not the proxi mate cause of the damages, particularly
inlight of the district court's jury instruction no. 33:

The directors and officers claim that even if they
breached their duties in making or allowng the loans in this
case to be namde, sone of the damages sustained by the bank
were caused not by their breaches of duty but by certain
i nterveni ng causes. The law provides that a defendant is
relieved of liability for damages caused by intervening
events, but only if those events were so unforeseeable as to
break the chain of causation set in notion by the all eged acts
or om ssions of gross negligence which occurred.

The FDIC argues that the defendants' argunent regarding

evi dence of events occurring after closure of the Bank i s sinply an

end-run around the rule that the FDIC has no duty to mtigate
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damages. The FDIC draws support from cases such as Resol ution
Trust Corp. v. Youngbl ood, 807 F.Supp. 765, 774 (N.D. Ga.1992), in
which the court struck the defendants' affirmative defenses of
conparative negligence and mtigation of damages. The Youngbl ood
court recogni zed that the defendants were entitled to chall enge the
RTC s proof of the el enent of proxi mate cause, but it insisted that
"under the "no-duty' rule, the RTC s conduct is not on trial
whet her under the | abel of proxi mate cause or affirmative defense."”
ld. at 773; see also FDIC v. Isham 782 F.Supp. 524, 532
(D. Col 0.1992) ("The defense of |ack of causation is stricken to the
extent that defendants seek to put FDICs conduct at issue.
However, defendants are free to contest that their negligence, if
any, did not proximately cause the damages FDIC clains."). 1In the
FDIC s view, the defendants were free to contend that their gross
negl i gence was not the proxi mate cause of the damages cl ai ned, and
they did in fact introduce evidence to showthat changes in the tax
| aws, declines in collateral values, and the general deterioration
of the econony were intervening causes of the damages. The
defendants could also (and, the FDIC clains, did) challenge the
FDIC s evidence regarding the salvage value of unliquidated
col l ateral and thereby attack the damages figure recommended by t he
FDIC. The jury, however, found to the contrary.

The FDIC s argunent is persuasive. Because the FDIC is not
subject to the affirmative defense of mtigation of damages, the
defendants were also not entitled to attack the causation el enent

of the FDIC s case by showing that the FDIC s acts and om ssions
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caused the damages it sought to recover fromthe defendants. Al
ot her avenues of proving that their gross negligence did not
proxi mately cause the | osses renmai ned open to them The district
court did not abuse its discretion in excluding the evidence.

C. ConcLUSI ON

The judgnent against the individual defendants is AFFI RVED
and we REMAND only for determ nation of the appropriate credit for
anounts received by the FDIC in settlenents with other parties.

| V. | NSURANCE COVERAGE | SSUES

The court bel ow awarded t he FDI C $17, 504, 946, pl us prej udgment
and postjudgnent interest, to be paid by the individual defendants
D & Oinsurer, International, based on the coverage provided under
the 1983 policy. International contends that the district court
erred in ruling that insurance coverage existed under that policy
for the damages stemming from clainms during 1981-1983. The FD C
and the individual defendants defend this ruling by the district
court, but they also contend that the district court erred in
hol di ng that the danages stemm ng fromoccurrences i n 1984 were not
covered by the 1984 policy.

The parties nmake nunerous argunents regarding the existence
and extent of the insurance coverage. I nternational contends,
inter alia, (1) that coverage does not exist because no "claini was
made agai nst the individual defendants during the policy periods,
(2) that even if a claim had been nade against the individual
defendants during a policy period, the failure to give notice of

any claimto International until 1989 defeats coverage, and (3)
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that the individual defendants did not give International notice of
any potential clains as required by the i nsurance policies in order
to i nvoke coverage. The FDIC, joined by the individual defendants,
argues, inter alia, (1) that the district court correctly held that
clains were nade against the individual defendants during the
policy periods, (2) that the district court correctly held that the
D & Opolicies did not require the individual defendants to give
International notice of clains in order to invoke coverage, (3)
that, in the alternative, the individual defendants gave
International notice of potential clains as required by the
policies in order to invoke coverage, and (4) that the district
court erred in holding that coverage under the 1984 policy was
barred under the classified | oan exclusion clause contained in that
policy.
A. ADDI TI ONAL BACKGROUND
1. Facts and Procedural History

The 1983 D & O policy issued by International contains the
follow ng rel evant provisions:
1. I NSURI NG CLAUSE

If during the policy period any claim or clains are nade

agai nst the Insureds (as hereinafter defined) or any of them

for a Wongful Act (as hereinafter defined) while acting in

their individual or collective capacities as D rectors or

Oficers, the Insurer will pay on behalf of the Insureds or

any of them their Executors, Admnistrators, Assigns 957 of

all Loss (as hereinafter defined), which the Insureds or any
of them shall becone legally obligated to pay....

4. DEFI N TI ONS
Definitions of terns used herein:
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(a) The term "lnsureds" shall nean all persons who were, now
are or shall be duly elected Directors or Oficers of the
[ Bank] . ...

(b) The term "Wongful Act" shall nean any actual or alleged
error or msstatenent or m sleading statenent or act or
om ssion or neglect or breach of duty by the I|nsureds
while acting in their individual or collective
capacities, or any matter not excluded by the terns and
conditions of this policy clained against themsolely by
reason of their being Directors or Oficers of the
[ Bank] .

(c) The term "Loss" shall nmean any anmount which the | nsureds
are legally obligated to pay for a claimor clains nmade
agai nst themfor Wongful Acts, and shall include but not
be limted to damages, judgnents, settlenents and costs,
cost of investigation (excluding salaries of officers or
enpl oyees of the [Bank] ) and defense of |egal actions,
clains or proceedings and appeals therefrom cost of
attachnent or simlar bonds; providing always, however,
such subject of | oss shall not include fines or penalties
inposed by law, or matters which nay be deened
uni nsur abl e under the | aw pursuant to which this policy
shal | be construed.

9. LGSS PROVI SI ONS
| f during the policy period or extended di scovery period:

(a) The [Bank] or the Insureds shall receive witten or oral
notice fromany party that it is the intention of such
party to hold the I nsureds responsi ble for the results of
any specified Wongful Act done or alleged to have been
done by the Insureds while acting in the capacity
af orenenti oned; or

(b) The [Bank] or the Insureds shall becone aware of any
occurrence which may subsequently give rise to a claim
bei ng nade agai nst the Insureds in respect of any such
al l eged Wongful Act;

and shall in either case during such period give witten
notice as soon as practicable to the I nsurer of the receipt of
such witten or oral notice under Cause 9(a) or of such
occurrence under Cause 9(b), then any claim which may
subsequent |y be made agai nst the Insureds arising out of such
al l eged Wongful Act shall, for the purposes of this policy,
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be treated as a claim nmade during the policy year in which
such notice was given or if given during the extended
di scovery period as a claim nmade during such extended
di scovery peri od.

The [Bank] or the Insureds shall, as a condition precedent to
the I nsureds' right to be indemified under this policy, give
tothe Insurer noticeinwiting as soon as practicabl e of any
claim nmade and shall give the Insurer such information and
cooperation as they may reasonably require and as shall be in
the I nsureds' power.

13. DI SCOVERY CLAUSE

If the Insurer shall cancel or refuse to renew this policy,
the Insureds shall have the right, wupon paynent of an
addi tional prem umcal cul ated at 107 of the three-year prem um
hereunder, to an extension of the cover granted by this policy
in respect of any claimor clainms which may be nade agai nst
the I nsureds during the period of ninety (90) days after the
effective date of such cancellation or, in the event of such
refusal to renew, the date upon which the policy period ends,
but only in respect of any Wongful Act conmtted before such
date. Such right hereunder nust, however, be exercised by the
| nsureds by notice in witing to the Insurer not later than
ten (10) days after the date referred to in the preceding
sentence. |f such notice is not given, the Insureds shall not
at a later date be able to exercise such right.

The 1984 policy contains clauses identical to those quoted above.
The policies also contain certain exclusionary clauses. The

1983 policy was anended effective Septenber 22, 1982, to increase

the policy limt to $10 mllion and to add the follow ng clause

(referred to herein as the "classified | oan excl usion"):
Al so, it is hereby understood and agreed the i nsurer shall not
be liable to make any paynent for | oss in connection wth any
cl ai m nade agai nst the insureds/directors or officers for or
arising out of the granting of any | oan which shall be deened
classified by any regul atory body or authority.

Less then two nonths |ater, on Novenber 16, 1982, Internationa

issued a new endorsenment to the 1983 policy whereby the
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excl usi onary cl ause quot ed above was deleted inits entirety. This
cl ause reappeared in the 1984 policy and renmained a part of that
policy fromits inception on January 1, 1984. Another exclusionary
clause (referred to herein as the "regulatory exclusion") also
appears in the 1984 policy, and it provides as foll ows:
In consideration of the premum charged, it 1is further
understood and agreed that the insurer shall not incur any
obligation under the terns and conditions of this policy for,
or on account of, any claim
1. arising out of, based upon or related to:
A. the insolvency of the [Bank]; or
B. financial inpairnment of the [Bank]; or
C. any action, ruling or intervention of any
federal, state or |ocal governnental agency or
of fice;

2. made by, or on behalf of, any federal, state or |ocal
gover nnent al agency or office.

The i nsurance coverage i ssues were dealt with in the course of
the litigation as follows. International filed a notion for
summary judgnent, arguing that no coverage was avail abl e under
either the 1983 or the 1984 policy. The district court denied the
nmotion before trial. After trial, the parties filed vol um nous
briefs with the district court addressing the coverage i ssues, and
on June 30, 1992, the district court held that International was
Iiable on the 1983 policy for the damages caused by the individual
def endants' grossly negligent acts during the years 1981 through
1983. The court further held, however, that the classified |oan
exclusion in the 1984 policy protected International from any

liability under that policy. This nmenorandumruling is reported as
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FDIC v. Mjalis, 800 F.Supp. 397 (WD.La.1992).
2. Clainms Made | nsurance

Before beginning our analysis, we note that the policies
involved in this |litigation are "clains nmade" rather than
"occurrence" policies. Under clains nade policies, the nere fact
that an insured | oss-causi ng event occurs during the policy period
is not sufficient to trigger insurance coverage of the | oss. Such
policies also typically require the insured to give pronpt notice
to the insurer of any clains asserted agai nst the insured, as well
as of any occurrences that have caused or will potentially cause an
insured loss. As amcus points out, these policies are commonly
used as professional liability insurance because nmal practice by a
pr of essi onal such as a doctor or an architect nay not lead to the
assertion of a claimuntil years after expiration of the actua
i nsurance policy. The notice requirenents in clains made policies
allow the insurer to "close its books" on a policy at its
expiration and thus to "attain a level of predictability
unattai nable under standard occurrence policies.” Burns v.
International Ins. Co., 709 F. Supp. 187, 191 (N.D. Cal . 1989), aff'd,
929 F.2d 1422 (9th Gir.1991). By increasing predictability and
reducing their potential exposure, insurers may be able to reduce
the policy cost to the insured, or so the theory goes. FDICv. St.
Paul Fire and Marine Ins. Co., 993 F.2d 155, 158 (8th Cr.1993).
Thus, notice provisions are integral parts of clainms nmade policies.

B. OF "CLAIms, " " OCCURRENCES, " AND " Nori CcE"

The FDIC and International engage in a spirited battle over
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t he exi stence and scope of insurance coverage for the liabilities
of the individual defendants. Before addressing the nerits of
their argunents, we nust trace the steps of the district court's
analysis of the policies. The district court concluded that
i nsurance coverage would be triggered under the 1983 and 1984
policies if either of two events occurred during the policy
periods: (1) a clai mwas nmade agai nst an insured, or (2) notice of
a specified wongful act or occurrence was given to the Bank or to
an insured. Mjalis, 800 F. Supp. at 400. The court al so addressed
the proper application of the policies' notice provisions. 1In a
menor andum ruling before trial, the district court held that no
notice to International was required under the policy in the event
that actual "clains" were nade against the insureds. In the
post-trial menmorandum ruling cited above, the court interpreted
clause 9 of the policies torequire witten notice to Internati onal
of acts or occurrences anounting to potential clains; the court
further held, however, that this notice provision was unenforceabl e
agai nst the FDI C under the Louisiana direct action statute because
I nternational had not shown prejudice fromthe | ack of notice. |Id.
The district court concluded that coverage exi st ed because "cl ai ns"
had been made agai nst the individual defendants during the policy
periods. See id. at 400-02.* W consider first International's

argunents that no clains were nmade against the individual

“The district court did not decide whether the second nethod
of establishing coverage—notice to the Bank or an insured of a
speci fied wongful act or occurrence—was also satisfied in this
case.
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def endants during the policy periods.
1. dains

The first issue is whether the district court erred in
determ ning that clains had been nmade agai nst the Bank during the
years 1981 through 1984, thus triggering insurance coverage under
the "insuring clauses." The policies, the court noted, did not
define the term"claim" 1d. at 400. The court first held that
the word "claim" as used inthe D & Opolicies, nmeans "a denmand on
the insured by a third party for the perfornmance of sone act which
the third party has a legal right torequire.” 1d. (citing FDI Cv.
Lensing, No. 89-0013 (WD.La. March 20, 1990) (magistrate's
recommendation and report)). The district court held that the
regul atory directives and demands nmade on the Bank's directors and
officers by the FDIC during the policy periods satisfied the
policies' requirenents that clainms be made on the insureds during
the policy periods. 1d. at 401-02. International contends that
the district court erred, and it cites several cases from around
the country as contrary authority.

"Cl ai n8 made" i nsurance policies of the typeinvolvedinthis
case are not newto this court's experience, and we have hel d that
the determ nati on of whether a given demand is a "claim within the
meani ng of a clainms made policy requires a fact-specific analysis
to be conducted on a case-by-case basis. M3 C I ndem Corp. V.
Central Bank, 838 F.2d 1382, 1388 (5th Cir.1988). O course, a
claimis clearly made when an outside party files suit on a demand

based on an act or om ssion of an officer or director. 1d. Oher
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communi cations to the insured may or may not rise to the | evel of
cl ai ns depending on their content. W have noted the viewthat the
expectations of the insured upon receiving or responding to a
communi cation or inquiry cannot be determ native of whether a claim
has been nmade because of the uncertainty such a rule would create.
Jensen v. Snellings, 841 F.2d 600, 616 (5th G r.1988) (citing Hoyt
v. St. Paul Fire & Marine Ins. Co., 607 F.2d 864, 866 (9th
Gir.1979)).

The FDIC vigorously argues that its conmmunications to the
i ndi vi dual defendants during the policy periods were clains within
the nmeaning of that term as wused in the insurance policies.
Relying on the definition used by the district court, the FDC
contends that the cease and desist order, the notice of charges,
and the other demands for corrective action it made on the Bank
during the policy periods constituted denmands for the performance
of acts that the FDIC had the right to require of the Bank and its
directors.

I nternational relies on our recent decisionin FDICv. Barham
995 F. 2d 600, 604 (5th G r.1993), for the proposition that the term
"clain as used in these D & O policies enconpasses only "a demand
whi ch necessarily results in a loss—+.e., a legal obligation to
pay—en behalf of the directors.” Barham involved a third-party
claimby the directors of a fail ed bank against their D & Oinsurer
after they had been sued by the FDIC for authorizing inprudent
| oans. ld. at 601. The insurer sought refuge in the D & O

policy's reporting and notice clause, contending that the directors
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had not reported clainms and wongful acts to the insurer as
required. 1d. at 603. |In response, the directors argued that the
i nsurer had been given constructive notice of a claimbecause its
agent had discovered a "letter of agreenent" between the bank and
the Ofice of the Conptroller of the Currency (OCC) during an
i nsurance risk survey. |d. at 604. The bank agreed in the letter
of agreenent to adopt and inplenent policies and procedures to
prevent future legal and regulatory infractions. 1d. The district
court granted summary judgnent in favor of the insurer, holding
that no "claint had been nade on the directors, and we affirned.
ld. at 601.

The Barham court rejected the argunent that the letter of
agreenent between the OCC and the insolvent bank constituted a
claimwthin the neaning of the D & O policy. 1d. ("[A] demand
for regul atory conpliance does not rise to the level of aclaim as
that termis used in the policy."). As in the instant case, the
term"claim was not defined inthe D& Opolicy, id. at 604 n. 10;
the court relied instead on the | anguage of the policy's insuring
cl ause, which provided:

The [insurance] Conpany shall pay on behalf of each of the

| nsured Persons all Loss, for which such I nsured Person is not

indemmified by the Insured Oganization, and which such
| nsured Person becones |legally obligated to pay on account of

any clains(s) |[sic] nmde against him individually or
ot herwi se, during or after the Policy Period for a Wongful
Act[.]

Id. at 602. The insured directors argued in Barhamthat the letter
of agreenent between the OCC and the ultimately insolvent bank

constituted a claimthat had been reported to the insurer. 1d. at
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604. The court disagreed: "[b]l ecause the 1982 letter [of
agreenent] nekes no reference to a loss which [the bank] may
sustain as a result of its failure to conply with certain banking
regul ations, we conclude that no claim was reported to [the
insurer] during the policy period." |Id. at 605.

The FDIC attenpts to distinguish Barham by arguing that the
Bar ham court's conclusion that the term "clainl was unanbi guous,
id. at 604, should not apply to the instant D & O policies. Thus,

argues the FDIC, famliar rules of contract interpretation dictate

that we should interpret the policies in favor of coverage. I1d. at
603; Bi ngham v. St. Paul Ins. Co., 503 So.2d 1043, 1045
(La. Ct. App. 1987). International responds that there is no materi al

difference between the policy at issue in Barham and those it
i ssued to the Bank in this case, and that we nust therefore use the
sane definition of claimas that used by the Barham court.

W conclude that the instant policy |anguage, although
different from that used in the policy in Barham 1is no nore
anbi guous than the |anguage we construed in Barham The term
"claim is intimately connected with the term "loss" in the
insuring clause, and it appears as part of the definition of "Il oss"
as well. The policy provides that International wll pay 957 of
"l osses" suffered by the insureds, and that those | osses are, quite
sinply, amounts that the insureds becone "legally obligated to pay
for a claimor clains nade against them" It is clear that the
policy envisions "clains" as being closely related to |[egal

obligations to pay noney, and that the Barham definition of claim
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should apply to the instant case. See Resolution Trust Corp. V.
M ranmon, 1993 W. 292833, at *5 (E. D.La. July 27, 1993) (unpublished
opinion) (applying the Barham definition of "claint in the
interpretation of a D & O policy very simlar to those issued by
International in the instant case).

The FDI C next seeks to distinguish Barhamby arguing that the
comuni cations and demands it nmade of the Bank during the policy
periods were materially different from the letter of agreenent
involved in that case. The FDIC specifically relies on nunerous
letters it sent to the Bank's board of directors advising the board
of the FDIC s concern and insisting that the Bank cease its unsafe
| endi ng practices. I nternational responds that the regulatory
demands nmade by the FDIC during the policy periods were not
substantially different fromthe one considered in Barham Under
Barham the appropriate inquiry is whether these communications
referred to demands that woul d necessarily result in |l osses to the
directors as aresult of their failure to conply with the rel evant
banki ng regul ations. See Barham 995 F.2d at 604; see also M3dC
Indem Corp. v. Hone State Sav. Ass'n, 797 F.2d 285, 288 (6th
Cir.1986) (interpreting a clains nade policy to be "speaki ng not of
a claim that wongdoing occurred, but a claim for sone discrete
anount of noney owed to the claimnt on account of the alleged
wrongdoi ng"); FDICv. Continental Casualty Co., 796 F.Supp. 1344,
1351-52 (D. Or.1991) (holding that a cease and desi st order was not
a "clainl because "it fell short of holding the directors and

officers personally liable for the m sconduct or seeking noney
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damages from theni); cf. California Union Ins. Co. v. Anmerican
Diversified Sav. Bank, 914 F.2d 1271, 1276 (9th Cr.1990) (stating
that notices fromregul atory agenci es do not assert clains unless
they threaten formal proceedings as a consequence of failure to
conply or propose to hold directors personally liable for the
noticed deficiencies), cert. denied, 498 U S. 1088, 111 S. Ct. 966,
112 L. Ed. 2d 1052 (1991).

The FDI C clains that sone of its communications to the Bank's
board specifically advised the directors and officers of the Bank
of their potential liability. For instance, an FD C exam nation
report dated Decenber 3, 1982, advised the Bank's board that
"unsafe and unsound conditions may exist" that, unless addressed,
could inpair the Bank's future viability, threaten the interests of
the Bank's depositors, and "pose a potential for disbursenent of
funds by the insuring agency." A March 31, 1983, letter to the
Bank' s board warned the board nenbers that civil noney penalties
woul d be considered if pronpt good faith efforts were not made to
correct the Bank's violations of federal banking regulations. The
FDIC also cites its June 1983 notice of charges and adm ni strative
heari ng and the subsequent cease and desi st order as conveying to
the Bank's directors the potential for liability.

Most of the docunents relied upon by the FDI C can be easily
dismssed as falling outside the Barham definition of "claim"
They are the sane sort of general demands for regul atory conpliance
as the one before the Barham court. None of these docunents

clearly refers to an insured loss that the Bank would or m ght
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sustain if it did not abide by the FDIC s nandates. Even specific
formal demands for corrective action do not rise to the |evel of
"cl ai ns" unless coupled wth indications that demands for paynent
will be made. See Barham 995 F.2d at 604.

There is, however, one arguabl e exception to this analysis:
the FDIC did warn the nenbers of the Bank's board of directors by
letter dated March 31, 1983, that it was considering recommendi ng
civil noney penalties under Federal Reserve Regulation O 12 C F. R
8§ 215(b), (d) (regulating insider lending). The letter referred to
the Decenber 1982 exam nation report to the Bank in which the
exam ner not ed,

The bank is in apparent violation of the provisions of Federal
Reserve Regulation O as nmde applicable by the Federal

Deposit I nsurance Act.... Managenent should fornul ate policy
which will ensure that the bank is operating wthin the
framework of all applicable aws and regulations. It should

al so be noted that the Corporation has the power to inpose
civil nmoney penalties for such violations of $1,000 per day.

The March 31, 1983, followup letter advised the Bank's directors

t hat
[t]he violation [of Regulation Q are of serious concern and
would ordinarily warrant recommendation of <civil noney
penal ties. Based on the information presently avail able

however, further consideration of civil noney penalties for
the violations will be held in abeyance provided the bank, in

good faith, initiates pronpt efforts to <correct the
violations.... Please advise when the violations have been
corrected and the nethod used to effect correction.... Should
you not act in good faith, recommendation of civil noney
penalties wll be reconsidered.

We proceed to analyze this comunication in |ight of Barham

In a broad sense, certainly, athreat to recommend civil noney
penal ties would appear to conme within the definition of claimwe
settled upon in Barham By warning the board that such penalties
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woul d be recomrended if the Bank's regul atory viol ations were not
corrected, the letter arguably nakes "a demand whi ch necessarily
results in aloss—+.e., alegal obligation to pay—en behalf of the
directors.™ ld. at 604. Under the provisions of the Federal
Deposit Insurance Act then in effect, 12 U S. C 8 1828(j)(3)(A
(1982), either the Bank or its principals who participated in
vi ol ations of Regul ation O coul d be assessed civil noney penalties
of up to $1,000 per day. O course, it could be argued that the
March 31, 1983, letter is not a demand for paynent by the Bank or
the directors and does not even prom se that such a demand wll be
made in the future; by its terns, the letter is arguably nothing
nmore than a "demand for regulatory conpliance"—al beit one backed
with threatened consequences.

W need not decide, however, whether the March 31, 1983,
letter satisfied the narrow definition of claimwe settled upon in
Bar ham because the insurance policies at issue exclude from
definition of "Loss" any "fines or penalties inposed by law"
Thus, the threatened "civil noney penalties" are clearly excluded
fromcoverage under the policies. See Vallier v. Qlfield Constr.
Co., 483 So.2d 212, 215-16 (La.Ct.App.), cert. denied, 486 So.2d
734 (La.1986) (holding that an exclusion of "fines or penalties
inposed on the insured ... for failure to conply wth the
requi renents of any worknen's conpensation | aw' excl uded coverage
of civil penalties and attorney's fees provided for under Loui siana
statute). It would be incongruous to hold that the threat of an

uni nsured | oss could neverthel ess constitute a claimwthin the
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meaning of that term as used in an insurance policy. In our
opinion in Central Bank, we held that a claimis indisputably nmade,
at the latest, at the tine a party files suit on a denmand based on
an act of a bank's directors or officers, which demand t he bank has
deni ed. Central Bank, 838 F.2d at 1388. Significantly, we
cont i nued,

This is so regardl ess of whether the party making the claim

names the director or officer as a party, as long as it is

clear to the bank that the claimis based upon an action by a

director or officer that falls wthin the terns of the

i nsurance contract.
| d. (enphasis added). Because the civil noney penalties that the
FDI C t hreat ened t he Bank's board of directors with were not insured
| osses under the 1983 policy, the March 31, 1983, letter in which
the FDIC threatened to recommend those penalties could not have
been a claimw thin the neaning of the policy.

We concl ude that Barhamis controlling and that no cl ai nms were
made on the Bank or its directors during the policy periods as was
requi red under the 1983 and 1984 policies. Because no clainms were
made, we need not consider whether the district court correctly
interpreted the policies not torequire the insured to give notice
to International of clains nmade as a condition precedent to
cover age.

2. Cccurrences
The FDIC next argues in the alternative, as it has in
numer ous recent cases around the country, that insurance coverage

was triggered under clause 9(b) of the policies because the

insureds gave witten notice to International during the policy
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periods of occurrences that m ght have given rise to clains being
made agai nst the insureds. Specifically, the FD C argues that the
Bank' s renewal application submtted before the expiration of the
1983 policy disclosed the existence of the cease and desi st order,
whi ch the FDI C views as "an occurrence that subsequently gave rise
to the clains asserted" against the directors. The FDIC al so
directs our attention to financial information provided to
I nternational by the Bank during the 1984 policy period, such as a
listing of the Bank's classified |oans. According to the FDI C,
these notices to International constituted notice of occurrences
"whi ch may subsequently give rise to a cl ai mbei ng nade agai nst the
| nsureds” within the neaning of clause 9(b) of the insurance
pol i ci es.

We nust digress before discussing the nerits of the FDIC s
argunents to deal with a point raised by amcus. International's
policies provide coverage of losses for wongful acts or
occurrences that occur during policy periods and nay give rise to
future clainms (but do not give rise to actual clainms during a
policy period) only if witten notice of the occurrences is given
as soon as practicable. Al though the district court appears not to
have relied on this "potential clainms" coverage clause, it stated
gratuitously that the portion of the clause requiring notice of the
occurrences to International could not be enforced against the
FDIC, as a third party suing under the Louisiana direct action
statute, absent a showi ng of prejudice. As am cus points out, this

ruling would alter the nature of clains nmade i nsurance coverage by
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creating coverage in instances when an i nsured knows of a potenti al
claimduring the policy period and does not di sclose this awareness
to his clainms nade insurer, at least in the direct-action setting.
The FDIC, for its part, appears to contend that amcus 1is
m sreadi ng the district court's opinion; inits original brief the
FDICinsists that the court's ruling "on notice does not extend to
the notice required for occurrences which nmay subsequently give
rise to clains." True to its word, the FDI C contends throughout
its nunmerous briefs that International did in fact receive notice
during the policy periods from the insureds of occurrences that
could potentially give rise to clains, apparently conceding that
mere "potential clains" could not be covered by the D & O policies
unl ess International had in fact received notice of those potenti al
clains.® We will take the FDIC at its word and assune that notice
to International is a sine qua non of coverage of any potentia
clains known to the individual defendants during the policy
periods. Although the Louisiana Suprene Court appears not to have
addressed the issue, Louisiana's internediate courts of appeals
seemto agree with this position. See Bank of Louisiana v. Mmhat,
Duffy, Opotowsky & Wal ker, 608 So.2d 218 (La.Ct. App.1992), cert.
deni ed, 613 So.2d 994 (La.1993); Bank of the South v. New Engl and

The FDI C does not always take this position. |In FD Cv.
Capl an, 838 F. Supp. 1125, 1129 (WD. La. 1993), the FDIC pressed
the argunent that, as a third party suing under the Louisiana
direct action statute, it could avoid the operation of notice
provisions in a clains made D & O policy. The court held that
the failure of the insureds to conply with the notice provisions
precluded the FDIC s right of action against the insurer. |d. at
1131.
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Life Ins. Co., 601 So.2d 364 (La.Ct.App.1992).
Returning to the nerits of this issue, we note that
I nt ernati onal responds, backed with an inpressive |ist of cases,
that the docunents relied upon by the FDIC are not Ilegally
sufficient to constitute notices of potential clains and that
non-speci fic comrunications nerely disclosing that events have
occurred do not satisfy the requirenent of notice of potential
cl ai ns. International relies not only on our recent opinion in
Bar ham but al so on our even nore recent opinion in MCullough v.
Fidelity & Deposit Co., 2 F.3d 110 (5th G r.1993). Internationa
al so directs our attention to the cases relied upon in Barham and
McCul | ough, such as a pair of cases from the Eighth Crcuit,
Anmerican Casualty Co. v. FDIC, 944 F.2d 455 (8th G r.1991), and
FDIC v. St. Paul Fire and Marine Ins. Co., 993 F.2d 155 (8th
Cir.1993), as well as one fromthe Ninth Crcuit, California Union
Ins. Co. v. Anerican Diversified Sav. Bank, 914 F.2d 1271 (9th
Cr.1990), cert. denied, 498 U.S. 1088, 111 S.C. 966, 112 L.Ed. 2d
1052 (1991). These courts have construed i nsurance policies such
as those at bar to require very specific notices fromthe insured
to the insurer to trigger "notice of potential clains" coverage.
W addressed this identical issue in the Barham case,
construing a clause requiring witten notice of potential clains as
requiring directors "to give witten notice of the specific acts
t hey consi dered to have claimpotential." Barham 995 F. 2d at 605;
see also id. at 604 n. 9 ("Because notice of a claimor potenti al

cl ai m defi nes coverage under a clains-made policy, ... the notice
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provi sions of such a policy should be strictly construed."). The
FDI C distinguishes Barham arguing that the notice provision
involved in that case required nore specific notice than the
i nstant policy. The policy in Barham specified that notice of

potential clains would be satisfied by witten notice "of the
material facts or circunstances relating to such Wongful Act as
facts or circunstances having the potential of giving rise to a
claim being nmade against” the insureds. Id. at 602 (enphasis
added). The FDIC argues that the |anguage in clause 9(b) of the
International policiesis slightly nore general than this | anguage,
and thus requires less specificity in the notice of potentia
clains to trigger coverage.

McCul | ough al so presented this issue, and that case involved
a notice clause requiring the insured to give notice of "any act,
error, or omssion which may subsequently give rise to a claim
bei ng made against the Directors and Oficers ... for a specified
Wongful Act." MCullough, 2 F.3d at 112. The bank i n McCul | ough,
in conjunction with the policy renewal process, inforned its D& O
insurer that the OCC had i ssued a cease and desi st order to one of
its subsidiaries and that the bank was generally experiencing
i ncreased | oan | osses and del i nquencies. Id. at 111. W affirned
summary judgnent in favor of the insurer, holding that "[n]otice of
an institution's worsening financial condition is not notice of an
officer's or director's act, error, or omssion." Id. at 113. W

went on to hold that the proper focus of the district court's

inquiry is whether the insured has objectively conplied with such
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a notice provision, and not whether the insurer has subjectively
drawn inferences that potential clainms exist fromthe materials
submtted by the insured. 1d. (enphasis added).

W relied onthe Eighth Grcuit's opinionin Anerican Casualty
Co. v. FDIC, 944 F.2d 455 (8th Cir.1991), in both Barham and
McCul I ough. I n Anmerican Casualty, a factually simlar case, the
directors argued that coverage under one policy was triggered
because they gave their insurer adequate notice of potential clains
during the application process for the succeeding policy. 1Id. at
460. The weaknesses of the bank's loan portfolio were fully
revealed during the application process, and the insurer was
informed that the bank expected to | ose over $400,000 during the
current year, that al nost 2007 of the bank's capital was cl assified
as problem assets, and that the OCC had issued a cease and desi st
order against the bank. Id. The Eighth Crcuit concluded that
this was not sufficient notice to the insurer and that no coverage
exi st ed. The court cited several facts as significant to its
deci sion, such as the generality of the information provided to the
insurer, the fact that it was nostly orally conmuni cated, and the
repeated representations of the chairman of the board of directors
to the insurer that the bank was not in danger. |d.

St. Paul Fire and Marine isto simlar effect. On essentially
the sane facts as Anerican Casualty and as the instant case, the
court held that the notice given in a renewal application was
insufficient to give the insurer notice of potential clains. St.

Paul Fire and Marine, 993 F.2d at 158-60. The court specifically
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noted that the renewal application indicated no "occurrences" under
the terns of the D & Opolicy, and that the bank actually responded
negatively to specific questions about occurrences in the renewal
application. 1|d. at 159. The bank also inforned the insurer in
t he renewal application about certain problemconditions, including
"extensions of credit which exceed the legal lending imt" and

"significant violations of laws and regul ations,” but at the sane
ti me deni ed know edge of any pending suits, clains, or occurrences
that mght give rise to a claim 1d. at 156-57. The court held
that this information takenin toto was insufficiently specific and
did not alert the insurer that any claimcould have been asserted.
ld. at 159. The court in California Union also rejected a claim
t hat generalized information provided aninsurer with "constructive
notice" of potential clains. California Union, 914 F. 2d at 1277-
78; see al so Anerican Casualty Co. v. Continisio, 819 F. Supp. 385,
398 (D. N. J.1993) (construing a notice provision "as inposing a duty
on the insured to give sone kind of formal, witten notification of
occurrences in order to evoke coverage"); Continental Casualty,
796 F. Supp. at 1353 ("[T]here is a substantial difference between
an insurer being on notice that an insured is a poor risk for
future insurance, and its having received the specific notice
requi red under [the ternms of the D & O policy].").

Al t hough subtle differences do distinguish International's
i nsurance policies from those involved in the above-nentioned
cases, we cannot conclude that the notice of potential clains

clause is materially different fromthose involved in Barham and
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McCul | ough. International's policies required the individual
defendants to give International witten notice as soon as
practicable "of any occurrence which may subsequently give rise to
a claim being nmade against the Insureds in respect of any
Wongful Act" done or alleged to have been done by the insureds
while acting as directors or officers of the Bank. This is
sufficiently simlar to the | anguage we interpreted in MCull ough
to warrant application of the full force of its holdings to the
instant facts. The question is whether the information suppliedto
I nternational by the insureds objectively gave "witten notice of
specified wongful acts [by the] officers and directors."
McCul | ough, 2 F.3d at 113. Subj ective inferences drawn from
general information by the insurer's representatives are irrelevant
to the question of adequate notice. 1d.

The FDIC argues at length that testinony at trial reveal ed
that I nternational was aware of potential clains against the Bank's
directors through the financial information submtted by the Bank
during the renewal process. Under MCul |l ough, however, this
evidence of International's subjective know edge is not rel evant.
ld. The FDIC also relies on International's actions at the tinme of
renewal as denonstrating International's anticipation that clains
woul d be made against the Bank's directors by the FD C The
"renewed" policy for 1984 halved the Bank's coverage, al npst
tripled the previous premum and included new exclusionary
cl auses. Again, this does not prove that the financial information

conveyed to International by the Bank objectively rose to the | evel
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of notice of specific wongful acts. It reflects only that
International made a "reasonable business decision,” American
Casualty, 944 F.2d at 459, when confronted with the Bank's
financi al weakness. The FDIC s argunent that the classified | oan
list provided to International during the 1984 policy period
constituted notice of potential clains nust fail for the sane
reasons. The Anerican Casualty court held that informng the
i nsurer of the classification of bank assets totalling al nost 2007
of capital did not constitute sufficient notice of occurrences that
m ght giverise to clains. 1d. at 460. International also points
out that the directors of the Bank represented to International on
nmor e t han one occasi on that they knew of the exi stence of no clains
or potential clains against them a factor which several of the
opi nions cited above treat as significant.

The FDI C urges that we should remand to the district court for
a factual determnationin the first instance of whether sufficient
notice of potential clains was given to International. Qur review
of the record indicates that remand is unnecessary. W concl ude
that International was not given notice during the policy periods
of occurrences that mght give rise to future clainms, and that
i nsurance coverage was therefore not triggered under the "l oss
provi sions" clause of the International policies.

C. REMAINING | SSUES

Having held that International is not liable on its 1983 and

1984 policies, we find that we need not reach the remaining i ssues

rai sed by the parties. The individual defendants contend that the
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district court, for various reasons, should have refornmed the 1984
policy to invalidate all of its ternms that are inconsistent with
those of the 1983 policy. As we have seen, however, the 1984
policy provides no i nsurance coverage for the sane reasons that the
1983 policy provi des none, none of which inplicate the exclusionary
cl auses added to the 1984 policy. For the sane reason we need not
consider the FDIC s argunent that the district court erred in
holding that the classified |oan exclusion in the 1984 policy
barred coverage of | osses suffered or caused during 1984. Plainly
we need not reach International's and am cus's additional argunents
for reversal. Because the FDI C concedes that insurance coverage
exi sted under the "potential clains" clauses only if International
was given notice of those potential clainms, we do not decide
whet her the court belowerred in stating that this notice provision
was void as against the FDIC unless International could show
prejudice resulting fromthe |ack of notice.
V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent bel ow
against Gus S. Mjalis, Alex S. Mjalis, John G Cosse, John B.
Franklin, and J. Harper Cox, Jr., and we REMAND only for
determ nation of the appropriate credit for anmounts recei ved by the
FDIC in settlements with other parties. W REVERSE the judgnment
agai nst International |nsurance Conpany and RENDER judgnent inits
favor. Costs shall be borne by the FDIC and by Gus S. Mjalis,
Alex S. Mjalis, John G Cosse, John B. Franklin, and J. Harper
Cox, Jr.
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