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Bef ore JOHNSQON, GARWOOD and JONES, CGircuit Judges.
GARWOOD, Circuit Judge:

Plaintiffs-appellants Eustacio B. Diaz (Daz), Quillerm R
Gaona (Gaona), and the National Associ ation of Governnent Enpl oyees
(collectively Plaintiffs) brought this putative class action
agai nst defendant-appellee the Cty of San Antoni o, Texas, acting
by and through the Cty Public Service Board (CPS). In 1977,
Plaintiffs filed charges with the Equal Enploynment OCpportunity
Comm ssion (EEQCC), alleging that CPS discrimnated against its
Mexi can- Anmerican and Mexican alien workers on the basis of their

national origin in hiring, pronotion, discipline, and other terns



and conditions of enploynent.!? After efforts at conciliation
failed in 1980, the EEOC referred the case to the Departnent of
Justice and infornmed Plaintiffs that the Departnent of Justice
woul d either notify themof its intention to prosecute the case or
issue a right to sue letter. Not hi ng nore happened until late
1989, when Plaintiffs determ ned that the Departnent of Justice had
no record of their case, obtained a right to sue letter, and filed
this suit in the district court below Plaintiffs alleged
violations of Title VII, 42 U S.C. 8§ 1981 and 1983, and the Texas
constitution. CPS noved to dismss the Title VII claim on the
basis of laches and to dismss the section 1981 claim either on
summary judgnent or for failure to state a claimon which relief
may be granted. The magistrate judge to whom the case had been
referred recommended that both these notions be granted and in
addi ti on recomended denial of class certification and di sm ssal
wth prejudice of Plaintiffs' Title VII clains and dism ssal
W t hout prejudice of their section 1981, section 1983, and state
law clainms. The district court adopted the recommendati on of the
magi strate judge, and Plaintiffs appeal that judgnent. W find no
error and therefore affirm
Facts and Proceedi ngs Bel ow

Al t hough the present suit was filed Novenber 29, 1989, the

controversy began nore than twel ve years earlier. On February 18,

1977, Plaintiffs filed enploynent discrimnation charges with the

. The original union conplainant was the Anmerican Federation
of State, County, and Munici pal Enployees (AFSCVE). In July
1982, CPS enpl oyees left AFSCME to join the National Association
of Governnment Enpl oyees (NAGE)



EECC, alleging that CPS discrimnated agai nst Mexi can- Aneri cans
and Mexican aliens in hiring, pronotion, job classification, and
other terns and conditions of enploynment.? The EEOC issued a
Reconsi deration of Determ nation on October 31, 1979, in which it
found that there was reasonable cause to support sone of

Plaintiffs' allegations with respect to hiring and pronotion.* The

2 Specifically, Plaintiffs conpl ai ned of:
"(a) Non-job-rel ated educational requirenents.

(b) Failure to establish educational job-related
training and apprenticeship progranms for upward
mobi lity.

(c) Intimdation and harassnent of Mexican-Anericans
and Mexican Aliens/I-151 .

(d) Failure to establish a job-posting policy of al
] ob vacanci es.

(e) Failure to establish a non-derogatory
ethnic/racial slurs policy.

(f) Failure to provide equal opportunity to Mexican-
Aneri cans and Mexican Aliens/1-151 enpl oyees as a cl ass
who apply for |oans through the enployer's credit

uni on.

(g) Failure to establish a wages/conditions/grievances
commttee to include an equal nunber of Mexican-
Aneri cans and Mexican Aliens/|-151 nenbers.

(h) Failure to establish and [sic] equal sick and
vacation | eave policy. "

In its Reconsideration of Determ nation of October 31, 1979, the
EECC found with respect to these charges: that it did not have
jurisdiction to consider charge (f); that there was insufficient
evi dence to support a reasonable cause finding as to charges (b),
(c), (d), (g), and (h); and that there was sufficient evidence to
support a reasonabl e cause finding as to charges (a) and (e).

3 Thi s docunent superseded a letter of determ nation the EECC
had previously issued on March 30, 1979.

4 See supra note 2. Specifically, the EECC found:
3



parties then attenpted conciliation, but that effort failed. On
June 24, 1980, the EEOC formally infornmed Plaintiffs in witing
that conciliation was unsuccessful, that no further efforts to
conciliate would be nmade, and that it was referring their charges
to the Departnent of Justice for review in anticipation of a
possi bl e enforcenent action.

Al though Plaintiffs retained counsel to represent them in
August 1980 and have been represented by counsel continuously since

that tinme,® no further action was taken in the case. The attorney

"1. Mexican-Anericans are not hired into the unskilled
and sem -skilled | evels of Respondent's work force at a
rate proportionate to their availiability [sic] in the
rel evant | abor nmarket;

2. Mexi can- Aneri cans, as the result of Respondent's
hiring policies, are relegated to the | owest job
classifications within Respondent's facilities;

3. Respondent has failed to establish and/or enforce
a policy which prohibits the use of ethnic or racial
slurs; and

4. Respondent wutilizes non-job-rel ated educati onal
requi renents as prerequisites for enploynent and job
advancenent ;

5. [withdrawi ng certain earlier findings]

6. a. Mexican-Anericans who are enpl oyed as
ut|I|ty wor ker s at Respondent's Gas and Gener al
Construction Division are not provided equal
opportunities for pronotion to the main crew forenman
positions.” [On April 3, 1980, "the main crew foreman
positions" | anguage was changed to "the vari ous

supervi sory/foreman positions that require direct
supervi sory responsibility over the Uility Wrkers"].

5 Plaintiffs have been represented by at |east five separate
attorneys since August 1980. Their initial two attorneys
represented themfrom 1980 until 1983, when they were replaced by
anot her attorney who represented themuntil 1987. He in turn was
repl aced by anot her attorney, who was succeeded in 1988 by stil
anot her who represented themuntil 1989, when Plaintiffs' current
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who represented Plaintiffs from 1983 to 1987 did call a press
conference in San Antonio during Septenber 1984 at which he
"accused the EECC of failing to nove against CPS after finding
evi dence of discrimnation" and announced that he would file suit
against CPS in four to six weeks. However, no suit was filed at
that tine. In 1989, Plaintiffs contacted the Departnment of Justice
to determne where the case stood. The Departnent of Justice
informed themthat it had no record of areferral fromthe EECC and
therefore had not made any review of the case. Plaintiffs
thereafter requested and received right to sue letters fromthe
EECC and filed this suit on Novenber 29, 1989. They all eged causes
of action under Title VIl and section 1981. In addition, they
noved for certification of the suit as a class action. A
subsequent anended conpl aint added cl ai ns under section 1983 and
t he due course of | aw and equal protection provisions of the Texas
constitution.

On February 8, 1990, CPS noved to dismss, claimng that it
was not a suable entity separate and apart fromthe Gty of San
Antonio. Plaintiffs requested and were ultinmately granted | eave to
file an anmended conplaint to nane the Gty as defendant. On March
8, 1990, CPS nobved to dismss Plaintiffs' section 1981 clains
ei ther on summary judgnent or for failure to state a claimon which
relief may be granted. Wiile that notion was pending, the

magi strate judge to whom the case had been assigned granted the

attorney of record took over the representation. Still another
attorney apparently also represented Plaintiffs from 1982 to
1984.



parties an extension of time to conduct further discovery on the
i ssues of |aches and class certification. On Novenber 15, 1991,
CPS noved to dismss Plaintiffs' Title VII clainms on the basis of
| aches.

The magi strate judge considered all these notions and entered
his report and recommendati on on January 30, 1992. He recommended
that the district court dismss Plaintiffs' Title VII clains on the
basis of laches, finding that the long delay in filing suit "was
mani festly unreasonabl e, inadequately explained and inexcusable"
and had substantially prejudiced CPS' s ability to conduct an
adequat e defense. The magistrate judge al so reconmended that the
motion to dismss Plaintiffs' section 1981 clains be granted and
that that clai mbe dism ssed without prejudice. As to the section
1981 claim the magistrate judge reasoned: (1) that nost of
Plaintiffs' allegations (e.g., the tolerance of racial and ethnic
slurs inthe workplace, discrimnatory disciplinary practices) were
not cogni zable under section 1981; (2) that the discrimnatory
hiring clains were not properly anal yzed under section 1981 because
"[Plaintiffs] do not contend that anyone was deni ed enpl oynent with
CPS because he or she is Mexican-Anerican"® and (3) that
Plaintiffs' pl eadings and proof wth respect to their
discrimnatory pronotion clains failed to show the denial of an
opportunity for a new and distinct enployer-enployee rel ationship

as required by Patterson v. MLean Credit Union, 109 S. Ct. 2363

6 The magi strate judge found that "[t]heir claimis better
descri bed as one of discrimnatory placenent at the tine of
hiring."



(1989).

The magistrate judge also recommended that any request to
anend the conplaint to plead sufficient facts not be allowed. He
reasoned that, not only had Plaintiffs al ready been granted | eave
to file a second anended conplaint after CPS noved to dismss the
section 1981 claim for failure to state a claim but that the
summary judgnent evidence established that Plaintiffs could not
anend their conplaint to state a section 1981 claim Referencing
Plaintiffs' answers to interrogatories, the magi strate judge found
only two CPS enpl oyeesSQAl ej andro Ramirez and Jesse TelloSQas to
whom the responses could be construed to allege a denial of
pronmotion within the applicable statute of I|imtations. The
magi strate judge found nothing in the sunmary judgnent evidence to
show t hat either of these nen were in fact deni ed pronotions within
the limtations period or to establish that +the duties,
conpensation, and benefits of the jobs for which they were
al l egedly deni ed pronotion created a new and di stinct relationship
wth the enployer. In contrast, the magistrate judge noted that
CPS had cone forward with evidence to show that Ram rez had been
pronmoted in 1986 and that Tello had declined three pronotions in
the late 1970s and early 1980s. Simlarly, the magistrate judge
found that only two of Plaintiffs' affidavits could be construed to
denonstrate a denial of pronotion. Assuming in the absence of
evidence that these clains arose within the two-year statute of
limtations, the magistrate judge found that one of the affiants
conplained primarily of sexual harassnent, not national origin

discrimnation, and that the other failed to show that the



pronoti on he was denied would have created a new and distinct
enpl oynent rel ati onship.

Finally, wth regard to Plaintiffs' notion for class
certification, the nmagistrate judge found that there were only
el even putative class nenbers whose clains of discrimnation were
tied to events occurring within the two-year statute of limtations
peri od. He found this nunber insufficient to satisfy the
nunmerosity requirenent of Federal Rule of Cvil Procedure 23(a)(1).
He therefore recommended denial of <class certification and
di sm ssal of Plaintiffs' section 1983 and state | aw clai ns w t hout
prej udi ce.

Over Plaintiffs' objections, the district court adopted the
magi strate judge's findings and recomendati ons on February 24,
1992. It therefore denied class certification and dism ssed
Plaintiffs' Title VII claimwith prejudice and their section 1981,
section 1983, and state law clains without prejudice. Plaintiffs
now appeal that judgnent.

Di scussi on
Appel  ate Jurisdiction

At oral argunent, Plaintiffs for the first tinme contended that
this Court lacks jurisdiction to hear their appeal because the
district court's judgnent is not final. Wth limted exceptions
not relevant here, we are enpowered to review only final decisions
of the district courts. 28 U S C § 1291. A decision is "final"
when it "di spose[s] of the entire controversy and | eave[s] not hing
further for the court to do in the cause." Anastasiadis v. S. S

Little John, 339 F.2d 538, 539 (5th Gr. 1964). In the present
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case, Plaintiffs contend that the district court's order is not
final because it did not dispose of what they assert is a Title VI
claim included in their second anended conplaint. W are
unpersuaded by this argunent because we conclude that, to the
extent that Plaintiffs' second anended conplaint can be construed
to assert a claimunder Title VI, they have abandoned that claim

W faced a simlar situation in Vaughn v. Mbil Ql
Expl orati on and Produci ng Sout heast, Inc., 891 F.2d 1195 (5th Gr
1990) . There we were confronted with a judgnent that, although
purporting to be final, failed to account for a cross-claimof the
appel | ee. Addressing the finality requirenent, we advocated a
practical interpretation that |ooked to the intention of the
district court. ld. at 1197. W stated that, if the judgnent
reflects an intent to dispose of all issues before the district
court, we will characterize that judgnent as final. | d. Wth
those principles in mnd, we held that the appell ee had effectively
abandoned its cross-claim by failing to pursue it before the
district court.” 1d. at 1198. W expl ai ned,

"Anpl e authority exists that trial courts will not rule

on cl ai nssQburi ed i n pl eadi ngssQt hat go unpressed before

the court. . . . W can only construe appellee's failure

to urge its clains before the district court as an

intention to abandon that part of its case. . . . The

fact that the Decenber judgnent did not nention

appellee's cross-claim is neither here nor there;

appel l ee' s own behavi or caused its claimto | apse." |Id.

Because the district court's judgnent disposed of all |ive issues

then before it, we held that it was an appeal able final judgnent.

! To the sane effect, see Chiari v. Gty of League Cty, 920
F.2d 311, 314 (5th Gr. 1991); Jones v. Celotex Corp., 867 F.2d
1503, 1504 (5th Gr.), cert. denied, 110 S.Ct. 260 (1989).

9



Vaughn is directly applicable here. Plaintiffs' invocation of
Title VI in their lengthy second anended conplaint is properly
characterized as passing at best.® They nention it only tw ce,
once in the paragraph invoking federal jurisdiction and again in
conjunction with their claim for relief under Title VII. Bot h
these references do no nore than nention Title VI; the only
statutory citation provided in each instance is to Title VII.
Plaintiffs requested no relief under Title VI. Nor can we infer
assertion of a claimunder Title VI froma properly pleaded Title
VII claim the two causes of action require different el enents of
proof. See Quardi ans Association v. CGvil Service Comm ssion, 103

S.C. 3221, 3235 n.1 (1983) (Powell, J, concurring in the judgnent)

8 Plaintiffs' original conplaint asserted clains under Title
VIl and section 1981. It contains no nention of Title VI. After
CPS noved to dism ss on the basis, inter alia, that it was not
suabl e apart fromthe Cty, Plaintiffs, on February 23, 1990,
moved to file a "first anmended conplaint” in order "to nanme as an
additional Defendant the City of San Antonio."” This notion was
apparently never acted on. On March 16, 1990, Plaintiffs filed
an "anended notion" to file a "first anended conplaint,"” stating
this was to correctly nanme the CPS and "to assert additional
causes of action," none of which were in any way descri bed or
referenced. No action on this notion is reflected by the record.
The docket sheet reflects that Plaintiffs tendered a "first
anended conplaint” on March 19, 1990, but it was never filed and
is not in the record.

On July 29, 1990, Plaintiffs filed their "anmended notion for
leave to file Plaintiffs' second anended conplaint,” which states
that its purpose is to anend the first anmended conplaint "to add

the Title VII charge by Eustacio Diaz." This notion was granted,
and on August 23, 1991, Plaintiffs filed their "second anended
conplaint.” This conplaint asserts clains under Title VIl and

section 1981, as did the original conplaint; it also asserts
clai s under the due process and equal protection clause of the
Fourteenth Anendnent and "the due course of |aw and equal
protection provisions of the Texas Constitution,” none of which
clains were included in the original conplaint.

10



(stating that "[s]even Menbers of the Court agree that a violation
of [Title VI] requires proof of discrimnatory intent"). Further,
the conplaint fails to allege the essential elenents of a Title VI
claim?®

We al so not e t hat def endant - appel | ees' pl eadi ngs, notions, and
briefs below nmade no reference to any Title VI claim The
magi strate judge's report and recomrendation nmakes no such
reference, and its description of Plaintiffs' suit includes no
mention of Title VI. Plaintiffs' response to appellees' notions
did not mention Title VI, nor did Plaintiffs' objections to the
magi strate judge's report and reconmendati on. Plaintiffs never
suggested to the district court (or to the nagistrate judge) that
they had any claim wunder Title VI or otherwise, not fully
addressed and di sposed of.

G ven these circunstances, we think it reasonable to infer
that the district court did not believe Plaintiffs had asserted a
claimunder Title VI. Cf. In re Pan Anerican Wrld Airways, Inc.,
905 F.2d 1457, 1462 (11th Gr. 1990) ("[I]f a party hopes to
preserve a claim argunent, theory, or defense for appeal, she nust

first clearly present it to the district court, that is, in such a

o A cause of action under Title VI requires (1) that the

def endant have received federal financial assistance the primry
obj ective of which is to provide enploynent (2) that was applied
by the defendant to discrimnatory progranms or activities. 42

U S. C. §2000d- 3.

10 For exanple, Plaintiffs' fifty-four-page brief, filed bel ow
Novenber 20, 1991, contains no nention of Title VI and descri bes
the suit as "an action . . . brought pursuant to Title VII of the
Cvil Rights Act of 1964 (hereafter 'Title VII'), 42 U S. C
Section 2000e, et seq., and 42 U . S.C. Section 1981 (hereafter
'Section 1981')."

11



way as to afford the district court an opportunity to recogni ze and
rule onit.") (footnote omtted). |In disposing of all Plaintiffs

other clains, therefore, the district court undoubtedly believed
that it was disposing of the entire case before it. As in Vaughn,

"[njothing in the district court's disposition suggested that

j udgnment was inconplete. |ndeed, the judge closed the case. The
clerk . . . entered judgnent. The parties went hone. In all
respects, and to all parties, judgnent was final." 891 F. 2d at

1197-98. Such is the case here.

Q her circunstances surroundi ng this case further support our
conclusion that any Title VI clai mwas abandoned. That Plaintiffs
instigated this appeal and invoked this Court's jurisdiction
pursuant to 28 U.S.C. 8 1291 suggests that they thensel ves believed
the district court's judgnent to be final. Neither of the parties
addressed the Title VI issue in their original briefs.! |ndeed,
Plaintiffs' counsel admtted that he only realized this "om ssion”
whil e preparing for oral argunent.

It therefore appears clear that no one associated with this
case believed there to be a live Title VI clai mwhen judgnent was
entered. We will not allow Plaintiffs to anmbush this appeal by

bel atedly resurrecting a purported claimthey conpletely failed to

1 Plaintiffs' notice of appeal states that it appeals the
district court's "final judgnent."” Plaintiffs' "appellants
brief" in this Court does not nention Title VI, and neither does
appel lees' brief. Plaintiff's "reply brief" in this Court states
that the district court dismssed "all Plaintiffs' causes of
action." No subm ssion by either side prior to oral argunent
suggested otherw se. At oral argunent, we granted the parties

|l eave to file supplenental briefs addressing the jurisdictional

i ssue.

12



pursue before the district court. Nor does the fact that
Plaintiffs' case was disposed of on summary judgnent change our
conclusion. Vaughn, 891 F.2d at 1198. ("[T]he district court's
di sposition of the instant case . . . by way of grant of
summary judgnment does not alter the fact of abandonnent on
appellee's part . . ."). The district court's order disposing of
all live clains was thus an appeal abl e final judgnent, and we have
jurisdiction to consider it. Plaintiffs' post-argunent notion to
di sm ss the appeal is denied.
1. Title VIl Cdains: Laches

A.  Standard of Review

Al t hough Plaintiffs seemto concede intheir original brief to
this Court that the appropriate standard of review of the district
court's determnation with respect to |aches was an abuse of
di scretion standard, they assert in their reply brief that de novo
review is the applicable standard because CPS' s | aches notion was
styled as a notion to dism ss. Because the district court was
required to review the available evidence in order to determ ne
whet her to apply laches tothe Title VIl claim this notionis nore
appropriately treated as one for sunmary judgnent. Thi s
distinction does not affect Plaintiffs' argunent, however, since
the standard of review of a grant of summary judgnent is also de
novo.

It is settled that a district court enjoys considerable
di scretion in deciding whether to apply the doctrine of laches to
clainms pending before it. Kennedy v. Electricians Pension Plan,

954 F.2d 1116, 1121 (5th Cr. 1992). The issue before us is to

13



what extent that discretion is circunscribed or otherw se altered
when the decision to apply laches is made within the context of a
nmotion for summary judgnent. Qur review of the caselawleads us to
the foll ow ng conclusion: to the extent that the facts relevant to
| aches are undi sputed on summary judgnent, the abuse of discretion
standard applies. Put another way, as long as the district court
applies the correct | egal standard on sunmary judgnent and does not
resol ve di sputed i ssues of material fact agai nst the nonnovant, its
determnation of whether the undisputed facts warrant an
application of laches is reviewed for abuse of discretion.

W begin our analysis with a case in which this Court
determned that the district court had abused its discretion in
applying the doctrine of laches. In Powell v. City of Key West,
Florida, although "[r]ecognizing full well that the defense of
| aches is one that is addressed largely to the discretion of the
trial court," we nevertheless held that the granting of sunmary
judgnent on the basis of |aches was inproper because the
def endants' notion for sunmary judgnent was "conpletely | acking .

a factual basis for applying this defense." 434 F.2d 1075,
1080 (5th CGr. 1970). W found that | aches was i nproperly applied
because, based on an overly generous reading of the novants'
affidavits, the district court had i nperni ssi bly resol ved di sput ed

i ssues of fact regarding prejudice, an essential el enment of | aches,

12 We also noted that the district court's decision was founded
on affidavits that did not neet the verification requirenents of
Rule 56(c). Powell, 434 F.2d at 1079-80.

14



in favor of the nmovants.®® |d. at 1079-80. W noted that "[e]ven
were the affidavits of the [novants] adequate to raise an i ssue of
fact as to prejudice, this is all they would have done because
there is clear proof on behalf of the plaintiff from which the

trial court could have found a conplete absence of prejudice by

reason of the delay.” Id. at 1080. Thus, although the district
13 For exanple, in Powell the affidavit of nobvant's counsel
read: "[T]he Gty of Key West, Florida, had insurance coverage

at the tine the accident, which is the subject matter of this
litigation, occurred, but the insurance carrier has denied
coverage to the city and is not now defending the city in this

| awsuit on the grounds of |late reporting of the accident."
Powel |, 434 F.2d at 1077. Fromthis, the district court
concluded that "the defendants have | ost insurance coverage that
ot herwi se woul d have applied to the plaintiff's injury."” Id. at
1079 (enphasis omtted). W found this extension of the
affiant's statenent inpermssible in the context of summary

j udgnent :

"It is inpossible for the trial court to know fromthe
docunent before it that the city had or had not | ost

i nsurance coverage, for, in fact, counsel did not even
make such a statenent of fact. He stated only that the
i nsurance carrier had deni ed coverage and was not
defending the suit. The trial court was not in a
position to test the correctness of counsel's inplied,
al t hough not expressed, conclusion that the city had

| ost coverage which it otherwi se woul d have had.

Mor eover, there is no possible basis for the trial
court to assune, since the city gave no notice to the
i nsurance conpany until 1969, that, had it given notice
wthin the four year statue of limtations, the

i nsurance conpany would not, with equal justification,
have declined to defend on the ground of a four year
delay in giving notice under the policy. There is
nothing in this record to indicate that, had the city
given notice a few days short of the four year
statutory period, the city would have had the coverage
which the trial court now found it | ost by reason of
the delay in filing this conplaint.” Id.

In addition, we noted that the district court erred in finding
that another affidavit submtted by the novant showed that the
movant had | ost the opportunity to hold third parties |iable for
any damages assessed against it in the suit. 1d. at 1080.

15



court had discretion to grant |aches on notion for sunmary
judgnent, it did not have discretion to circunvent the requirenents
of Rule 56(c) by resolving genuinely disputed issues of fact
material to |laches.*

By contrast, when the district court has correctly appliedthe
summary judgnent standard, we have found no abuse of discretion in
its determnation as to | aches. For exanple, in Al bertson v. T.J.
Stevenson & Co., we applied the abuse of discretion standard in
reviewing the district court's decision to bar plaintiff's clains
on the basis of |aches. 749 F.2d 223, 233 (5th Cr. 1984).
Significantly, we noted that the material facts underlying
defendant's summary judgnent notion were undi sputed. | d.
Simlarly, in Kennedy v. Electricians Pension Plan, 954 F.2d 1116
(5th Gr. 1992), a declaratory judgnent action tried to the court
on a stipulation of facts and subm ssion of the record, id. at
1118, we upheld the district court's decision not to apply | aches
under the abuse of discretion standard. |d. at 1121.

We think this case falls squarely within the purview of the

14 To Powel |, conpare Fow er v. Blue Bell, Inc., 596 F.2d 1276
(5th Gr. 1979), cert. denied, 100 S.C. 671 (1980). In Fow er,
we held that, despite the existence of undisputed facts regarding
defendant's | aches notion, the district court incorrectly found
the doctrine applicable where the novant's summary judgnent
evidence as a matter of law did not satisfy the el enents of

| aches. 1d. at 1279-80. Specifically, we held that any tinme

t hat el apsed during ongoing EEOC conciliation efforts could not
be counted toward the cal cul ati on of the unreasonabl e del ay
elenment, id. at 1279, and that the defendant's assertion that key
W t nesses were no |longer with the conpany, w thout an
acconpanyi ng show ng that they were currently unavailable to

testify, was insufficient to show prejudice. 1d. at 1279-80.
More inportantly for present purposes, however, we anal yzed the
case under the abuse of discretion standard. 1d. at 1280.

Fow er is therefore wholly consistent with our analysis here.
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abuse of discretion standard. The material facts relevant to
| aches are not in genuine dispute. The I ength of the delay and the
reasons for it are not controverted. The facts relevant to
prejudice are | i kewi se not contested. CPS does not dispute that it
has records relevant to Plaintiffs' claims still on file;
Plaintiffs' do not dispute that many of CPS' s rel evant w tnesses
are unavailable to testify. W nowturn to the district court's
determnation that the material facts before it as to which there
was no genui ne di spute net the essential requirenments of the | aches
def ense.

B. Application of Laches to Plaintiffs' Title VII Cains

"Laches i s founded on the notion that equity aids the vigilant
and not those who slunber on their rights.” NAACP v. NAACP Legal
Def ense & Educational Fund, Inc., 753 F.2d 131, 137 (D.C. Gr.),
cert. denied, 105 S. Ct. 3489 (1985). The defense consists of three
elenments: (1) a delay on the part of the plaintiff in instituting
suit; (2) that is not excused; and (3) that results in undue
prejudice to the defendant's ability to present an adequate
defense. Geyen v. Marsh, 775 F.2d 1303, 1310 (5th Gr. 1985).

1. Del ay

The district court in this case found that there had been a
del ay of nine years in bringing suit on the EEOC charges Plaintiffs
filed in 1977. The district court correctly held that the period
of time during which conciliation efforts were ongoi ng shoul d not
be counted against Plaintiffs in calculating the period of delay.
See Fow er, 596 F.2d at 1279 ("[A]lthough the doctrine of |aches

may be avail able in sone cases to bar the EEOCC frombringi ng suit,
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this bar arises only if the EECC has del ayed unreasonably after it
has conpleted conciliation.") (enphasis in original). Nei t her
party disputes that conciliation efforts were termnated in 1980,

nor that suit was not filed until |ate 1989.

2. Inexcusability

The magistrate judge found, and the district court agreed,
that Plaintiffs' delay in bringing suit was not excused. The
magi strate judge based his determ nation as to inexcusability on
the followng wundisputed facts: (1) Plaintiffs have been
represented by counsel continuously since conciliationefforts were
termnated in 1980; (2) the plaintiff union (and its predecessor),
whose expertise in enploynent matters is presuned, was actively
involved in the case fromthe tine charges were filed with the EEOCC
in 1977, (3) Plaintiffs failed to take advantage of their right
under the statute (42 U S.C. 8§ 2000e-5) to demand right to sue
letters at any tine after 180 days followng filing of the EEQOC
charges; (4) Plaintiffs did not at any tine from 1980 to 1989 nake
any inquiry with the Departnent of Justice or the EEOCC as to the
status of their clains; and (5) Plaintiffs' then attorney called a
press conference in 1984, accusing the EECC of failure to act and
promsing to file suit within six weeks, yet Plaintiffs did nothing
at that tinme nor for five years thereafter to bring this suit.

Plaintiffs attack the i nexcusability determ nati on, advanci ng
two interrelated argunents. First, they argue that their delay in
filing suit was not inexcusable because they were relying on the

adm ni strative process. Second, Plaintiffs contend, in effect,
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that they should not be faulted for the laxity of their various
attorneys in pursuing this suit. Neither of these contentions has
merit.

Plaintiffs contend that, as |legally unsophisticated parties
with fewEnglish skills, they cannot be assuned to be famliar with
the administrative conplexities of Title VII litigation.®® This
argunent fails to explain why Plaintiffs' counsel did not pursue
this litigation, or why Plaintiffs should not be charged with their
counsel s' neglect. "Under our systemof representative litigation,
each party is deened bound by the acts of his | awer-agent and is
considered to have notice of all facts, notice of which can be
charged upon the attorney." Ilrwin v. Veterans Adm nistration, 111
S.Ct. 453, 456 (1990) (citation and internal quotation marks
omtted). That an attorney's conduct of the suit is inadequate nay
be grounds for a nmal practice action agai nst the attorney, but it is
certainly no basis for requiring the defendant to pay the price of
opposi ng counsel's dereliction. See Link v. Wabash Railroad, 82
S.C. 1386, 1390 n.10 (1962).

Plaintiffs' assertion that one of their attorneys died and
anot her was suspended frompractice are wholly unavailing. As to
the fornmer, the record contains no indication of when the attorney
died, but it does show that while he was representing Plaintiffs

they were al so represented by other counsel. As tothe latter, the

15 We are puzzled by Plaintiffs' contention in their reply
brief that they did not know that conciliation efforts had failed
until 1989. Letters sent to Plaintiffs in 1980 fromthe EECC
clearly state that conciliation had failed and was term nated and
that the matter was being referred to the Departnent of Justice.
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record nerely indicates that the attorney "was eventual | y suspended
fromthe practice of law' (enphasis added); it does not indicate
when the suspension occurred, and so far as the record shows the
suspensi on coul d have cone well after (or only shortly before) the
time when other counsel had succeeded to the representation of
Plaintiffs.?®

Also significant in this respect is the ongoing and direct
i nvol venent of the union, which purports to represent Plaintiffs
interests in this suit. A labor union is assunmed to have sone
degree of expertise in equal enploynent opportunity nmatters. See
Cl evel and Newspaper @Quild v. Plain Deal er Publishing Co., 839 F. 2d
1147, 1154 (6th Cir.), cert. denied, 102 S.Ct. 234 (1988).
Plaintiffs have not argued that the union did not know of its right
to request right to sue letters nor explained why the union failed
to take any action to pursue the Title WVII <clains after
conciliation failed.?

In sum we are unable to fault the conclusion of the
magi strate judge and the district court that under the undi sputed
facts of record the delay in this case was inexcusabl e.

3. Prejudice

To support a determ nation of |aches, there nust be nore than

16 Nor is there any indication of the I ength of the suspension
or any suggestion that the suspension was in any way related to
counsel's representation in this matter.

17 Plaintiffs allege that growi ng tensions between the
menber shi p and managenent of AFSCME, NAGE' s predecessor, |ed them
to join NAGE in 1982. W are unpersuaded that this fact either
relieved AFSCME of its duty to pursue these clains or excused
NAGE fromfailing to pursue themafter 1982.
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sinply an inexcusable delay; the party asserting | aches nust al so
establish that it has been prejudiced by the delay, that is, that
the delay has "cause[d] a disadvantage in asserting and
establishing a clained right or defense.” WMatter of Bohart, 743
F.2d 313, 327 (5th G r. 1984). The requirenent of denonstrating
prejudice dovetails with the equitable nature of |aches as a
doctrine "designed to pronote justice by preventing surprises
through the revival of clains that have been allowed to sl unber
until evidence has been |ost, nenories have faded, and w tnesses
have di sappeared.” Order of Railroad Tel egraphers v. Railway
Express Agency, Inc., 64 S.Ct. 582, 586 (1944).

The magi strate judge found that "plaintiffs' i nexcusabl e del ay
infiling this lawsuit has unduly prejudi ced def endant and warrants
the inposition of the |aches defense."” The magi strate judge's
report further adequately warned of the necessity of tinely filing
properly specific objections to "the proposed findi ngs, concl usi ons
and recommendati on" contained in the report and of the consequences
of failing to do so. Plaintiffs' only objection to the prejudice
part of the magistrate judge's report was the foll ow ng:

"5) Defendant only all eges and the Magi strate only found

undue prejudice with regard to the allegations of

discrimnation during the period prior to Novenber 29,

1989. Therefore as a matter of equity the Court should

reject the recommendation to dismss the lawsuit inits

entirety and instead should allow Plaintiffs to proceed

on the Title VII clains but deny any back pay for the

period of undue prejudice prior to Novenber 29, 1989."

We agree with CPS that this does not constitute an objection

to the determ nati on of prejudice respecting alleged discrimnation

prior to Novenber 29, 1989. As the district court adopted the
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magi strate judge's report and its findings and conclusions,
Plaintiffs are now barred from challenging the prejudice
determ nation as to alleged discrimnation prior to Novenber 29,
1989, absent a showing of plain error or mani fest injustice. See,
e.g., Nettles v. Wainwight, 677 F.2d 404, 410 & n.8 (5th Cr.
1982); Partfait v. Bowen, 803 F.2d 810, 811, 813, 814 (5th Cr.
1986); Rodriguez v. Bowen, 857 F.2d 275, 276-77 (5th Gr. 1988);
Tol bert v. United States, 916 F. 2d 245, 247 (5th Cr. 1990); Ednond
v. Collins, 8 F.3d 290, 293 n.7 (5th Gr. 1993). See also 28
US C 8§ 636(b)(1); Western District of Texas Local Rule 4(b). W
find no plain error or manifest injustice. | ndeed, we find no
error.

The magi strate judge descri bed CPS s evidence of prejudice as

"unrefuted," "substantial," and "overwhel mng," and we agree. O
the foremen and supervisors responsible for hiring and pronotion
during the period covered by the EEOC charges here at issue, nine
had died, three were too ill to testify, and three had been
termnated by CPS. 18 In addition, CPS submtted thirty-six
affidavits of other forenen and supervisors who prepared
performance eval uations during the relevant period. O those who
coul d renenber the enployee at all (and there were many who coul d
not), nost renenbered either only the nane or only a general

description of the person as either a good or poor enployee. Few

remenbered specifically why they had rated a particul ar enpl oyee in

18 There is a presunption that enpl oyees whose enpl oynent was
involuntarily termnated are hostile toward the enpl oyer. See
EECC v. Firestone Tire & Rubber Co., 626 F.Supp. 90, 92 (MD. a.
1985) .
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a particular way or the details of specific anecdotal events that
Plaintiffs allege prove their discrimnation clains.

Plaintiffs counter that the loss of wtness testinony is
irrel evant because records that allegedly denonstrate the pattern
and practice of discrimnation at CPS are still available. These
records, however, only help Plaintiffs in proving a prim facie
case of discrimnation; they do nothing to alleviate the prejudice
to CPS in attenpting to articulate legitimate, nondiscrimnatory
reasons to rebut any inference of discrimnation these records
m ght raise. See Texas Departnent of Community Affairs v. Burdine,
101 S. Ct. 1089, 1094-95 (1981) (setting out the framework for
shifting the burden of proof in Title VII disparate inpact cases).
In simlar circunstances, other courts have found that the | oss of
W tness testinony unduly prejudiced the defendant's ability to
defend itself against enploynent discrimnation charges. See,
e.g., Ceveland Newspaper Cuild, 839 F.2d at 1154; EEOC v. Alioto
Fish Co., 623 F.2d 86, 88 n.3 (9th Cr. 1980); EEOC v. Firestone
Tire & Rubber Co., 626 F.Supp. 90, 93 (MD. Ga. 1985). W think
such is the case here and therefore find no error in the district
court's determ nation of prejudice.

C. Dismssal of Title VII Cains in Their Entirety

Plaintiffs argue that, even if it was not error for the
district court to apply the |laches doctrine to their Title VII
clains, the district court neverthel ess abused its discretion by
dism ssing those clains in their entirety. They contend that the
district court instead should have nerely deni ed the award of back

pay for the period before Novenber 29, 1989, the day suit was
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filed, because they have alleged that discrimnation at CPS is
ongoing and submtted statistical proof to support their
al | egati ons.

We are unpersuaded. As Plaintiffs acknow edge el sewhere in
their brief, Title VIl requires that parties exhaust adm nistrative
remedi es before instituting suit in federal court. See 42 U S. C
§ 2000e-5(f)(1). The EEOC charges on which Plaintiffs' Title VII
clains are based relate to events that happened in 1976 and 1977.
Since then, as the magi strate judge found, the undi sputed evi dence
shows significant changes in CPS's workforce and enploynent
practices. In 1981, an affirmative action plan was adopted. In
1983, the CPS enploynent policy was revised to elimnate fornma
educational requirenents for pronotion to foreman or supervisor
CPS has thereafter used seniority in determ ning advancenent. In
1986, CPS began posting job vacancies.?!® The percentage of
Hi spanics in supervisory positions at CPS has increased
considerably faster than the percentage of Hi spanics in CPS's
entire workforce. ?°

It is well-settled that courts have no jurisdiction to

consider Title VII clains as to which the aggrieved party has not

19 The 1977 EEOC charge conpl ai ned, anong ot her things, of
failure to post vacancies and "non-job-rel ated educati onal

requi renents" such as the requirenment of a high school degree for
"pronotion to the better paying positions of equipnent operators
or other better jobs."

20 From 1975 to 1991, the percentage of Hi spanics in the entire
CPS wor kforce increased from36%to 53% During the sane period,
t he percentage of Hi spanic supervisors and forenen increased from
5% to 26% There was undi sputed evidence that the increase would
have been faster but for the fact that CPS had a very stable

wor kforce with very | ow turnover in these positions.

24



exhausted adm ni strative renedies. Tolbert v. United States, 916
F.2d 245, 247-48 (5th Gr. 1990) (per curiam. W have held that
"a judicial conplaint filed pursuant to Title VIl 'nay enconpass
any kind of discrimnation like or related to all egations cont ai ned
in the charge and growing out of such allegation during the

pendency of the case before the Conm ssion. Sanchez v. Standard
Brands, Inc., 431 F.2d 455, 466 (5th Gr. 1970) (enphasis added;
citation omtted). This is because "the civil action is nmuch nore
intimately related to the EEOCC i nvestigation than to the words of
the charge which originally triggered the investigation." | d.
O her courts have expressed the sane thought. "[The EEOC] charge,
enl arged only by such EEQOC investigation as reasonably proceeds
therefrom fixed the scope of the charging party's subsequent right
toinstitute a civil suit. The suit filed may enconpass only 'the
discrimnation stated in the charge itself or developed in the
course of a reasonable [EEOC] investigation of that charge." King
v. Seaboard Coastline R Co., 538 F.2d 581, 583 (4th Cr. 1976)
(footnote and citation omtted). See also Johnson v. GCeneral
Electric, 840 F.2d 132, 139 (1st Cr. 1988); Qubichon v. North
Ameri can Rockwel |l Corp., 482 F.2d 569, 571 (9th G r. 1973) (suit
may include "reasonably rel ated" noncharged "new acts occurring
during the pendency of the charge before the EEOCC') (enphasis
added); Mobore v. Sunbeam Cor poration, 459 F.2d 811, 826 & n. 38, 828
(7th Gr. 1972); Smth v. Joseph Horne Co., Inc., 438 F. Supp. 1207,
1213 (WD. Pa. 1977); Hubbard v. Rubbermaid, Inc., 436 F. Supp

1184, 1190-91, 1193-94 (D.C. M. 1977); 2 Larson, Enploynent
Discrimnation 8§ 49.11(c)(1) at 9B-16 ("if an [EEOQC] investigation
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has actual |y been conducted, nost courts hold that the scope of the
conplaint is limted to the actual scope of the investigation").
Here, the charges were filed in February 1977, the EECC
undert ook an investigation which was conpleted and resulted in an
Cctober 31, 1979, determnation letter. Conciliation was
attenpted, but all such efforts were term nated by June 1980. Over
ten years after the investigation was conpleted, and after
substanti al changes in CPS s enpl oynent practices and profile, this
suit was filed. As we have held, this delay was substanti al
i nexcusabl e, and prejudicial, so as to bar by laches Plaintiffs'
Title VII clains. In these circunstances, to allow the 1977
charges to be the basis of clains of current discrimnation,
w t hout new EEQOC charges, would be to effectively read out of Title
VII the requirenent of adm nistrative exhaustion. This we decline

to do.?%

21 See al so Equal Enploynent Qpportunity Commin v. Alioto Fish
Co., 623 F.2d 86 (9th Cir. 1980), in which the Ninth Grcuit
uphel d the dism ssal on the basis of |aches of a suit brought by
the EECC itself. The Ninth GCrcuit rejected the argunent that
the di sm ssal should not have extended to the request for
injunctive relief against discrimnation allegedly continuing
when the suit was brought:

"The EEOC al so seeks injunctive relief against an
all eged pattern and practice of discrimnation that
continued up to the tinme the action was brought in
1976. Prejudice fromunreasonabl e delay may al so
hanper the defense of a claimalleging a pattern and
practice of discrimnation and may justify dism ssal of
an entire action.

Such prejudice is particularly evident in this
case. The district court found that the enpl oynent
practices of Alioto and the |ocal restaurant industry
had significantly changed since the tinme of . . . [the]
original charge. The defense to the claimof a pattern
and practice of discrimnation would require nuch of
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I11. Section 1981 C ai ns

As to Plaintiffs' section 1981 clains, CPS noved to dism ss
either on summary judgnent or for failure to state a claim
Because the magi strate judge went beyond the parties' pleadings to
exam ne the substantive evidence, the notion is treated as one for
summary judgnent. See FED.R Qv.P. 12(b). W review a grant of
summary judgnent de novo. Exxon Corp v. Burglin, 4 F.3d 1294, 1297
(5th CGr. 1993). W apply the sane standard as did the district
court, that is, we wll affirmif we find "that there is no genuine
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" FeED. R CQv.P. 56(c).

The noving party bears the initial burden of show ng that
there is no genuine issue for trial; it my do so by "point[ing]
out the absence of evidence supporting the nonnovi ng party's case."
Latinmer v. Smthkline & French Laboratories, 919 F. 2d 301, 303 (5th
Cr. 1990). To withstand a properly supported notion for summary
j udgnent, the nonnoving party nust cone forward with evidence to
support the essential elenents of its claimon which it bears the
burden of proof at trial. Celotex Corp. v. Catrett, 106 S. C
2548, 2552 (1986). If a rational trier could not find for the
nonnmovi ng party based on the evidence presented, there is no
genui ne issue for trial. Mat sushita Elec. Indus. Co. v. Zenith
Radio Corp., 106 S. Ct. 1348, 1355-56 (1986). We consi der al

evidence in the light nost favorable to the nonnoving party.

t he sane unavail abl e evi dence needed to defend the

original . . . charge . . . . The prejudicial delay by
the EEOC tainted the entire action and justified its
dismssal." 1d. at 89 (footnote omtted).
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Lavespere v. N agara Machine & Tool Wbrks, Inc., 910 F. 2d 167, 178
(5th Gr. 1990), cert. denied, 114 S. C. 171 (1993). Conclusory
al l egations unsupported by specific facts, however, wll not
prevent an award of summary judgnent; "the plaintiff [can]not rest
on his allegations . . . to get to a jury without “any significant

probative evi dence tendi ng to support the conplaint.' Ander son v.
Li berty Lobby, Inc., 106 S . . 2505, 2510 (1986) (citation
omtted).

On June 15, 1989, the Suprene Court held that section 1981's
guarantee of the right to nake contracts did not extend to conduct
occurring after the enployer-enployee contract was forned.
Patterson v. MLean Credit Union, 109 S. C. 2363, 2372 (1989).
Specifically, clainms of discrimnatory pronotion practices were
cogni zabl e under section 1981 "[o]nly where the pronotion rises to
the | evel of an opportunity for a new and distinct rel ation between
t he enpl oyee and the enployer . . . ." 1d. at 2377. At the tine
Plaintiffs filed suit on Novenber 29, 1989, therefore, this was the
rubric under which their clains were to be anal yzed.

In the Gvil R ghts Act of 1991, enacted Novenber 21, 1991,
Congress legislatively reversed Patterson. Section 1981 now
specifically states that, "[f]or purposes of this section, the term
"make and enforce contracts' includes the making, perfornance,
nmodi fication, and termnation of contracts, and the enjoynent of
all benefits, privileges, terns, and conditions of the contractual
relationship." 42 U S.C 8§ 1981(b). However, this section is not
to be given retroactive effect. Rivers v. Roadway Express, Inc.,

114 S. Ct. 1510 (1994); Johnson v. Uncle Ben's, Inc., 965 F. 2d 1363,
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1374 (5th Gir. 1992), cert. denied, 114 S.Ct. 1641 (1994).

The only issue before us, therefore, is whether the district
court erred inits application of Patterson to Plaintiffs' section
1981 cl ai ns. The magi strate judge found Plaintiffs' pleadings
i nadequate to state a cause of action under section 1981.
Mor eover, he reviewed the summary judgnent evi dence and concl uded
that Plaintiffs could not maintain a class clai munder section 1981
because their evidence showed only two cl ass nenbers whose cl ai ns
concei vably showed a denial of pronotion within the statute of
limtations.? He therefore recommended that further | eave to anmend
the conpl ai nt be deni ed.

Plaintiffs contend their evidence satisfies the Patterson
standard. W disagree. The guiding principles in this area are
wel | - est abl i shed: ""[Rloutine increases in salary and
responsibility which are clearly part of an original contract of
enpl oyment' do not signal a new enploynent relation. "It would be
very odd to regard each rung on the career |adder as a different

enpl oynent rel ation. Uncle Ben's, 965 F.2d at 1370 (citations
omtted; alteration in original). The job descriptions that
Plaintiffs offer to prove their section 1981 clains show no nore
than an orderly increase in salary, skill | evel , and
responsibilities. Laborers are distinguished fromworkers in the

better-payi ng manual occupations at CPS, including the foreman and

22 The district court correctly applied Texas's two-year
statute of limtations period to Plaintiffs' section 1981 and
section 1983 clains. Price v. D gital Equipnent Corp., 846 F.2d
1026, 1028 (5th Gr. 1988) (section 1981); Peter Henderson O .
City of Port Arthur, Texas, 806 F.2d 1273, 1274-75 (5th G

1987) (section 1983).
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supervi sor positions to which Plaintiffs specifically allege they
are deni ed access, by level of training and experience.? See id.
at 1371 ("Attai nnent of supervisory status does not alone create a
new and distinct enploynent relation. . . . [T]he change from a
non-supervisory to a supervisory position does not suffice by
itself to create a new enploynent relation."). Nothing in
Plaintiffs' evidence indicates that the denial of the pronotions
t hey sought anounted to a denial of the opportunity to forma new
and di stinct enploynent relationship.

Further, Plaintiffs have failed to offer evidence that CPS
intentionally discrimnated against them Such proof is an
essential elenment of a claim for relief under section 1981.
Ceneral Building Contractors Assn, Inc. v. Pennsylvania, 102 S. C
3141, 3150 (1982). Plaintiffs have produced no sumrary judgnent
evidence of intentional discrimnation within the |limtations
period. Finally, the summary judgnent evi dence showed no cl ai ned
discrimnatory acts wwthinthelimtations period respecting either
of the two individual class representatives, D az and Gaona. As

noted below, the district court did not abuse its discretion in

23 The job descriptions on which Plaintiffs rely clearly show
this progression. "Laborers (unskilled)" are categorized as
"[w orkers in manual occupations which generally require no
special training . . . ." At the next level are "Operatives

(sem skilled)" whose duties are to "operate machi ne or processing
equi pnent or performother factory-type duties of internediate

skill level which . . . require only limted training." At the
top of the progression are "Craft Wrkers (skilled)," described
as "[nm anual workers of relatively high skill |evel having a

t horough and conprehensi ve know edge of the processes involved in
their work. . . . [Usually receive an extensive period of
training." Foremen and supervisors are included in the Craft

Wor ker cat egory.
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denying class certification.

Plaintiffs also argue that they were given inadequate
opportunity for discovery in order to respond to CPS s summary
j udgnent notion. Although the basis of Plaintiffs' contention is
sonewhat unclear, their argunent is unavailing in any event.

There are two possible bases for Plaintiffs' contentionin
this regard. First, Plaintiffs direct us to their response to
CPS's notion to dismss or for sumary judgnent, in which
Plaintiffs argued, in the alternative, that they be allowed a
conti nuance to conduct additional discovery pursuant to Rule 56(f).
Thi s response was filed on March 21, 1990. Discovery did not cl ose
until Septenber 3, 1990. The district court's decision to allow a
conti nuance under Rule 56(f) is reviewed only for abuse of
di scretion. SEC v. Recile, 10 F.3d 1093, 1098 (5th Cr. 1993).
G ven the conclusory nature of Plaintiffs' request for continuance,
as well as the nore than adequate tine between the request and the
cl ose of discovery, the district court did not abuse its discretion
in denying the notion. See id. ("[T] he request need not be
granted when the party opposing the notion “sinply rel[ies] on
vague assertions that additional discovery wll produce needed, but
unspecified facts,' particularly when "anple tine and opportunities

for discovery have already |apsed.'") (footnotes and citations
omtted; second alteration in original).

Second, Plaintiffs find error in the denial of their notion to
reopen discovery, filed Decenber 23, 1991. The stated purpose of
this notion was to allow Plaintiffs further discovery in |ight of

the adoption of the Cvil R ghts Act of 1991. Because, as
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di scussed above, the Act does not apply to this case, the district
court's decision to deny the notion was, at nost, harm ess error.
We wi Il not consider other bases for reopening discovery that were
not urged before the district court. See Alford v. Dean Wtter
Reynol ds, Inc., 975 F.2d 1161, 1163 (5th Gr. 1992).

W affirm the dismssal wthout prejudice of Plaintiffs
section 1981 cl ai ns.

I11. Section 1983 C ai s

The magi strate judge recommended di sm ssal w thout prejudice
of Plaintiffs' section 1983 clains sua sponte, reasoning that
Plaintiffs' proof of these clains was insufficient to justify class
treat nent. The district court agreed. We could consider this
i ssue wai ved on appeal because Plaintiffs have failed to adequately
brief it. L & A Contracting v. Southern Concrete Services, 17 F. 3d
106, 113 (5th Cr. 1994). 1In any event, the record not only anply
supports the district court's decision but also contains adequate
i ndependent bases that justify affirmance. See Chauvin v. Tandy
Corp., 984 F.2d 695, 697 (5th Cir. 1993).

Plaintiffs have neither pleaded nor offered proof of crucial
el ements of a section 1983 cause of action. To prove a cause of
action under section 1983 based on a viol ation of equal protection,
Plaintiffs are required, as under section 1981, to denonstrate
intentional discrimnation; nere disparate inpact will not suffice.
Washi ngton v. Davis, 96 S.Ct. 2040, 2047 (1976). Plaintiffs have
of fered no such sufficient evidence as to any actions wthin the
limtations period. Mreover, the summary judgnent record shows no

claimed discrimnatory acts wthin the I|imtations period
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respecting either of the individual class representatives, and, as
bel ow noted, the district court did not abuse its discretion in
denying class certification. Finally, a nmunicipality such as the
Cty of San Antonio cannot be held vicariously liable for the
constitutional violations of its enployees; to recover, Plaintiffs
must denonstrate that CPS mai ntained an official policy or custom
of discrimnation. Monel |l v. Departnent of Social Services, 98
S.C. 2018, 2037-38 (1978); HamIton v. Rodgers, 791 F.2d 439, 443
(5th Gr. 1986). This Plaintiffs have not done.

W therefore affirm the dismssal wthout prejudice of
Plaintiffs' section 1983 cl ai ns.
V. Texas Constitutional C ains

Plaintiffs alleged violations of the Texas constitution's due
course of law, Tex. ConsT. art. 19, 8 1, and equal protection
provisions. 1d. art. 1, 8 3a. Because we find that the district
court properly dismssed all Plaintiffs' federal clains prior to
trial, dismssal of their pendant state |aw clains wthout
prejudice was well within the district court's discretion. WIlch
v. Thonpson, 20 F.3d 636, 644 (5th Cr. 1994).
V. Denial of Cass Certification

The district court denied class certification as to the
section 1981, section 1983, and state | aw cl ai ns on the ground t hat
the putative class did not satisfy the nunerosity requirenent of

Rule 23(a)(1).2* To satisfy the requirenents of Rule 23, Plaintiffs

24 Al t hough the district court did not address Plaintiffs
argunents with respect to class certification of their Title VII
clains, it would be pointless to remand this issue for further
consi deration when we have al ready decided that the decision to
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must denonstrate that "the class is so nunerous that joinder of al
menbers is inpracticable.”" FeD. R GQv.P. 23(a)(1). The nagistrate
judge found only eleven putative class nenbers who conpl ai ned of
events occurring within the two-year statute of limtations; these
el even did not include the nanmed individual class representatives,
Diaz and Gaona.?®* Moreover, of the eleven clains within the two-
year period, only two even arguably concerned denial of pronotion
or of initial placenent on a pronotion "track."?® W review the
district court's decision to deny class certification for abuse of
di scretion. Wl ker v. JimbDandy Co., 638 F.2d 1330, 1334 (5th Cr
1981).

Plaintiffs argue that the district court erred because the
class they propose to representsQall past, present, and future
enpl oyees of CPS's Gas and General Construction and Gas Operations

Depart nent ssQdoes sati sfy the nunerosity requirenent. As discussed

dismss the Title VII clains on the basis of |aches was correct.

25 The magi strate judge correctly noted that the filing of the
putative class action tolls the running of limtations for al
purported class nenbers. Anerican Pipe and Construction Co. v.
Uah, 94 S .. 756, 765-66 (1974). The Texas tolling rule, as
appl i cabl e here under Board of Regents v. Tomanio, 100 S.C

1790, 1795 (1980), is the sane. Gant v. Austin Bridge
Construction Co., 725 S.W2d 366, 370 (Tex. App.SQHouston [14th
Dist.] 1987, no wit). After class certification is denied,

cl ass nenbers may choose to file their own suits. Crown, Cork &
Seal Co. v. Parker, 103 S.Ct. 2392, 2397-98 (1983).

26 One of these, Barba, clained denial of opportunity for a
trainee position, but the nagistrate judge noted that "Barba's
affidavit contains no facts suggesting, and does not even
generally allege, that he has been denied a trai nee position

because of his race." As to the other, Raynond, who cl ainmed she
was denied a clerk job, the magi strate judge noted her statenent
that "I ampart of this lawsuit because | think | ama victim of

sexual harassment.”
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above, Plaintiffs cannot rely on di sparate i npact anal ysis to prove
their section 1981 and section 1983 cl ains; they nust showthat CPS
had the intent to discrimnate. The relevant inquiry is the nunber
of class nenbers who can conplain of particular acts denonstrating
such intentional discrimnation. Putative class nenbers whose
grievances are barred by the statute of |imtations or who cannot
all ege specific instances of discrimnation within the relevant
time franme cannot be counted toward conputation of the class.
Because only eleven putative class nenbers could conplain of
probative events within the statute of |limtations, the district
court correctly denied class certification.?
Concl usi on
For these reasons, the judgnent of the district court is

AFFI RVED.

21 Boykin v. Georgia Pacific Corp., 706 F.2d 1384 (5th Cir.
1983), cert. denied, 104 S.Ct. 399 (1984), is inapposite. That
was a Title VIl case, in which none of the potential clains were
barred by limtations or |aches. W stated that the fact that
the presunptively appropriate mnority share of pronotions was
only twenty during the relevant period (none of which were filled
Wth mnorities) did not preclude the requisite nunerosity as the
|argely statistically proved conplaint included clains of al
those who were intiially denied preferable jobs and it was

i npossible to identify which of those would have received the
theoretically appropriate twenty pronotions. Here, by contrast,
all Title VII clainms in this suit are barred. Al other clains
ari sing before Novenber 29, 1987, are also barred, and any
thereafter are restricted to intentional discrimnation. O the
|atter, there are at nost only eleven, and of these only two are
arguably pronotion or pronotion track clains (out of a workforce
of over three thousand).
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