IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5673

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
ALVARO R LEAL and PEDRO SANCHEZ VARGAS,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court for the
Western District of Texas

(August 16, 1994)
Bef ore GARWOOD, JOLLY, and SMTH, G rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:
Leal and Vargas are mnority busi nessnmen who nade a busi ness
loan with the Small Business Adm nistration ("SBA"); they appea

their convictions for crines alleged to have been commtted in

respect to their |oan. In this connection, Leal and Vargas
borrowed over $14 mllion from the SBA for their oil refinery
busi ness under a mnority assistance program To obtain the

mnority assistance, Leal stated that he was not using consultants
when, in fact, he was. Under the | oan agreenent, the SBA advanced
nmoney each nonth to finance the refinery's purchase of crude oil to

be refined by them The anount of each advance was based on



i nvoi ces the SBA received fromthem The invoices were supposed to
reflect the anount of crude ordered and received by them for each
month. I n fact, based on incorrect invoices furnished by Leal and
Var gas, the SBA was advanci ng funds i n excess of the agreed anount.
As Leal Petroleum sold the refined product--jet fuel--it was
obligated to forward the proceeds to the SBA. When cash flow
becane tight, however, Leal and Vargas converted SBA funds by
diverting $1.4 mllion in proceeds, and they were charged wth
payi ng part of these funds to thenselves, individually, and for
their personal use. At trial, Leal and Vargas were convicted of
meki ng fal se statenents and converting SBA funds to their own use.
On appeal, we have reviewed the record for sufficiency of the
evidence. W affirmthe convictions of Leal, affirmin part and
reverse in part the convictions of Vargas, and remand for
resent enci ng of Vargas.
I

The Smal | Busi ness Adm nistration ("SBA") operates a program
known as the "8(A) program"™ which is designed to assist socially
and econom cally disadvantaged entrepreneurs in getting into
mai nstream Aneri can busi ness by giving themthe opportunity to sel
goods and services to the federal governnent. In order to be
involved in the 8(A) program participants nust be socially and
econom cally di sadvant aged; own fifty-one percent of the
participating business; manage the business on a daily basis;

denonstrate a potential for success; and have a product or service



that is purchased by the federal governnent. |f accepted into the
8(A) program participants get the benefit of "nonconpetitive
procurenents fromthe federal governnent."

Alvaro Leal and Pedro Vargas, as stockholders of Leal
Pet r ol eum Conpany ("LPC'), participated in the SBA's 8(A) program
contracting to supply jet aircraft fuel to the Defense Fuel Supply
Center ("DFSC').! As part of this arrangenent, the SBA and Lea
agreed to an "advance paynent"? contract, in which the SBA agreed
to provide fourteen mllion dollars in financing to assist in LPC s
performance under the DFSC jet fuel contract.® As required by SBA
regul ations, the total anount required to fund the purchase of
crude oil for the governnent's portion of the contract was set
asi de.

The advance paynents were nmade t hrough an account held jointly
by the SBA and LPC. Wen LPC wanted to use the funds for crude oil

purchases, LPC woul d obtain prelimnary invoices fromits crude oi

1'n March 1986, the DFSC awarded a mnority set-aside
contract to produce 42 mllion barrels of jet fuel to the SBA
In turn, the SBA subcontracted that contract to LPC on March 27
1987.

2Advance paynents are those nade by the SBA to LPC prior to
LPC s purchase of crude oil for refinenent.

3Under the contract, the SBA would fund sixty-eight percent
of LPC s crude purchases. Sixty-eight percent corresponds to the
anount of each barrel of crude oil that would be converted into
jet fuel and then delivered to the DFSC. The renai nder of the
crude produced ot her by-products that LPC sold in the private
market. The SBA would not fund LPC s operations that fel
out side the scope of the DFSC contract.



supplier--Tesoro Crude G| Corporation ("Tesoro")--for the anount
of crude to be shipped in the next nonth. Based on the prelimnary
i nvoi ces, LPC would prepare a "certification letter" for the SBA
stating the anount needed for the next nonth's crude oil purchases.
When the SBA had approved the advance paynent for the percentage
anount that the SBA woul d fi nance, the SBA and Leal woul d both sign
a check to transfer noney fromthe joint bank account to a speci al
| ock-box account controlled by Tesoro.? In this way, Tesoro
insured that it would be paid for the next nonth's crude delivery.
The crude oil purchase being then conplete, LPC was to receive the
crude and then refine it into jet fuel for delivery to the DFSC.
Al paynents received fromthe DFSC for jet fuel deliveries were
deposited back in the joint account,® and LPC agreed to "l i qui date"
all such proceeds into a cashiers check for paynent to the SBA
After this advance paynent systemwas in operation, however,
LPC began experiencing cash shortages because of dropping oil
prices. \When confronted with this problem by LPC s conptroller
Leal stated that he had a "nethod" of diverting noney from crude
oil purchases to fund operations. At trial, the governnent

contended that the "nethod" consisted of LPCs submitting

“As previously noted, the SBA was to pay on sixty-eight
percent of each barrel purchased in order that the SBA woul d not
fund LPC s nongovernnent busi ness.

The SBA filed a Form UCC-1 to perfect its security interest
in the noney in the joint account and the proceeds received into
t he account fromthe DFSC.



certification letters to the SBA--based on prelimnary invoices to
LPC from Tesoro--and then LPC s refusing to accept delivery of sone
of the crude oil when Tesoro, in accord with the prelimnary
i nvoi ce, shipped it to LPC. Thus, the SBA, funding nonies to LPC
on the basis of the invoices, would have funded nore fuel oil than
was actually accepted and paid for by LPC. In the next nonth, LPC
was then able to use these excess SBA funds for operations and
crude purchases outside of the DFSC contract, in violation of the
advance paynent contract.

Cash flow degenerated further in March 1987 after the SBA
stated that it would not renewthe advance paynent | oan for anot her
year. At that point, the DFSC paid approximately $1.4 mllion to
LPC for previous delivery of jet fuel, which sumwas deposited into
the joint account. Under the contract, Leal was supposed to
purchase with these funds a cashier's check payable to the SBA
| nstead, Leal deposited the $1.4 mllion into LPC s operating
account. Most of this $1.4 million, in the absence of the previous
advance paynent arrangenent with the SBA, went to pay for the next
mont h' s crude. Leal and Vargas, however, took part of this noney--
$300, 000 and $55,000, respectively--for their personal use.
Because LPC had used the $1.4 million for operating expenses, it
coul d not nmake a schedul ed paynent to the SBA. Wen LPC defaulted,
the SBA investigated and crim nal charges foll owed.

In addition to the <charges that resulted from LPC s

m sappropriation of SBA funds, Leal was also charged w th naking



fal se statenents to the governnent about LPC s use of consultants
and about a contingent liability for future royalties to be paid
t he undi scl osed consultants. The facts that are rel evant to those
charges are as foll ows: As a condition to the advance paynent
contract, LPC agreed not to enploy consultants while advance
paynments were outstanding and to disclose any contingent
liabilities. Leal, however, had previously used consultants to
obtain the DFSC contract and had agreed to pay thema fixed fee and
royalty paynents for every barrel of jet fuel. Leal did not
di scl ose a contingent liability for future royalties to be paid the
undi scl osed consultants. |In fact, Leal set up a shell corporation,
San Antonio Fuels ("SAF Q1") in order to pay a consultant--through
SAF Ql--without alerting the auditors that LPC was paying
consul tants.
I

On April 15, 1992, the grand jury indicted Leal and Vargas.
Leal and Vargas were charged with conspiring to defraud the SBA in
violation of 18 U S. C. 8 371 and conversion of SBA funds for
personal use in violation of 15 U S. C. 8§ 645(c). Addi tionally,
Leal and Vargas were charged with several counts of making false
statenents to the governnent in violation of 18 U S.C. § 371

The jury rendered the follow ng verdicts:

COUNT DESCRI PTI ON VERDI CT
Leal Var gas

1 8§ 371-Conspiracy to Defraud the SBA Not CQuilty



8 645(c)-Conversion of SBA Funds Quilty



COUNT DESCRI PTI ON VERDI CT

Leal Var gas

3 8§ 1001- Fal se Statenent--9/5/86 Not CQuilty
Letter re: $2.7 million in costs

4 8 1001- Fal se St atenent--9/24/ 86 Not CQuilty
Letter re: $1.1 million in costs

5 8§ 1001- Fal se Statenent--10/16/86 Quilty
Letter re: $1.4 million in costs

6 8§ 1001- Fal se Statenent--12/5/86 Quilty
Letter re: $2.9 million in costs

7 8 1001- Fal se Statenent--1/12/87 Guilty

Letter re: $2.3 million in costs

8 8§ 1001- Fal se Statenent--7/30/86 Quilty N A
Letter re: consultants' enpl oynent

9 8§ 1001- Fal se Statenent--7/31/86 Quilty N A

Contract re: contingent liability

The district court sentenced Leal to a total of seven years
i mprisonment, five years of probation and over $4 nmillion in
restitution. The district court sentenced Vargas to four years
i mprisonnment, five years of probation and approximtely $4.9
million in restitution.

1]

On appeal, Leal and Vargas argue (1) that the evidence was
insufficient to support each of their convictions for conversion of
SBA funds to personal use; (2) that the evidence was insufficient
to support each of their convictions for nmaking fal se statenents;
and (3) that the district court erred in limting each defense
attorney to 22 mnutes for closing argunent. Finding that the

evi dence was sufficient to support all of the jury's convictions



agai nst Leal, we affirmLeal's convictions and sentence. Further,
we affirmthe district court's conviction of Vargas for conversion
of funds, but we find insufficient evidence to support the false
statenent convictions of Vargas. W therefore reverse and vacate
the convictions of Vargas on counts five, six, and seven, and we
remand this case to the district court for resentencing. Finally,
we hold that the district court conmtted no error with respect to
cl osi ng argunent.
A

The appellant's first challenge to the sufficiency of the
evi dence concerns their convictions under 15 U S C. 8§ 645 for
conversion of SBA funds to personal use. Section 645(c) inposes
crim nal sanctions on "[w hoever, withintent to defraud, know ngly
conceal s, renoves, disposes of, or converts to his own use or to
t hat of another, any property nortgaged or pledged to, or held by,
the [SBA] . . . ." 15 U S.C. 8 645. In reviewng challenges to
sufficiency of the evidence, this court views the evidence in the
Iight nost favorable to the jury verdict and affirnms if a rational
trier of fact could have found that the governnment proved all
essential elenments of the crine beyond a reasonabl e doubt. United

States v. Ruiz, 987 F.2d 243, 249 (5th Cr.), cert. denied, 114

S.C. 163; 126 L.Ed.2d 123 (1993). All credibility determ nations
and reasonabl e i nferences are to be resolved in favor of the jury's

verdi ct. See i d.



By the terns of the agreenent between the SBA and LPC, al
money that LPC received fromDFSC for jet fuel sales was deposited
directly into the joint account held by the SBA and LPC. Leal was
then required by the terns of the agreenent--terns about which
there i s no di spute or m sunderstandi ng al | eged--to use one hundred
percent of these sales proceeds to repay the SBA | oan. The nethod
establ i shed to acconplish this repaynent required Leal to purchase
a cashier's check and thereby to deliver the proceeds to the SBA
On the occasion in question, however, Leal instead withdrew $1.4
mllion from the joint account and deposited these nonies into
LPC s operating account. On the sane day that the nobney was
deposited into the operating account, Leal w thdrew $300,000 and
Vargas w t hdrew $55, 000 for their personal use. These are the acts
that formed the basis for their conviction under 15 U S. C. § 645
for conversion of SBA funds to personal use.

(1)

I n argui ng whether these acts anmpunted to conversion, both
parties have focused their discussion on whether the SBA had a
properly perfected security interest and/or avalidlieninthe jet
fuel proceeds that were deposited in the joint account. W need
not determ ne, however, whether the SBA had a perfected security
interest in these nonies in order to uphold a conviction under 15
US C 8§ 645 as it relates in this case to Leal and Vargas.
Section 645 requires only that the property be "pledged" to the

SBA, and there is no indication that "pledged" nust be given a
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meani ng restricted to its nost narrow and |l egalistic definition on
t he basis of state |aw.

Al t hough we are not faced with deciding the absol ute m ni num
criterion of what formalities are required to constitute pledged
property under 15 U S.C. 645, we hold in this case that, as between
t he defendants and the SBA, jet fuel sal es proceeds were "pl edged”
to the SBA sufficient to satisfy the crime Congress intended to
reach under this statute. Pursuant to the | oan agreenent, Leal and
Vargas agreed to segregate these funds by placing them into a
desi gnat ed account. They agreed that SBA had an ownership claimto
one hundred percent of these proceeds. And they agreed that the
purpose of these funds was solely to repay their indebtedness to
t he SBA. Clearly these funds were pledged to the SBA by the
unequi vocal and binding prom ses in the | oan agreenent.

Furthernore, Leal and Vargas knew that this noney was pl edged
to the SBA, that they had no legal or other claimto these funds,
and, to the extent that they exercised possessory control over
t hese funds, they knew that the | oan agreenent permtted only one
di sposition of the funds: deliver themto the SBA. In short, these
funds were contractually pledged to the SBA in a manner sufficient

to support a conviction under 15 U S.C. 8§ 645. See United States

v. Bellman, 741 F.2d 1116, 1118 (8th Cir. 1984).
(2)

Second, Vargas argues that because he was acquitted on the

conspiracy charge, there is not enough evidence to show that he

-11-



participated with Leal in converting the SBA funds. On the
contrary, the evidence shows that Vargas was a CPA, owned a
substantial mnority interest in LPC, and was substantially
i nvol ved in the day-to-day operations of the refinery. Vargas had
expertise in the financial matters of LPC. Further, Vargas argued
vehenently with Leal in an effort to keep Leal fromdepositing the
pl edged funds into LPC s operating account, which showed that both
men knew the funds had to be paid over to the SBA. Yet, when the
sal es proceeds were deposited into LPC s operating account, Vargas
did not quit his job or otherw se disassociate hinself from the
act. Instead, he withdrew $55, 000 fromthe operating account for
his personal use--on the very day that the pledged funds were
deposited into the operating account.
(3)

Vargas also argues that he did not convert SBA funds for

personal use, but rather that he nmerely took a $55,000 | oan from

the refinery's operating cash. He argues that because the

operating account had nore than $138,000 in funds from sources
other than the SBA--Leal Petroleum s private nmarket business--
Vargas's $55,000 |l oan sinply did not involve the SBA' s funds.

We concl ude, however, that the evidence was sufficient for the
jury to infer that Vargas did convert the SBA's funds for personal
use. Vargas w thdrew the $55,000 imediately after the $1.4
mllion of SBA funds were deposited into LPC s operating account.

The jury could easily infer that Vargas's wthdrawal cane fromthe

-12-



$1.4 mllion of SBA funds, which conprised approxi mately 96. 5% of
t he operating account bal ance, instead of the $138, 033 of non- SBA
funds, which conprised approximately 3.5%of the operating account
bal ance. Wth the conpany strapped for cash and with notice that
the advance paynent |oan would not be renewed, the jury could
easily infer that Leal and Vargas were trying to line their pockets
wth funds they knew were pledged to the SBA before LPC becane
i nsol vent .
(4)

In sum wth respect to the conversion count, the evidence is
clearly sufficient to support the conclusion that jet fuel sales
proceeds had been pl edged, under the |oan agreenent, to the SBA
The evidence further supports the jury's finding that when Lea
deposited such proceeds in LPC s operating account, and that when
Leal and Vargas withdrew part of that noney from LPC s operating
account, they know ngly converted SBA noney to their "own use or to
that of another." 15 U S.C. 8 645. Thus, we affirmthe section

645 convictions of Leal and Vargas.
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B
The appellants second challenge to the sufficiency of the
evi dence concerns their convictions under 18 U S . C 8§ 1001 for
maki ng fal se statenents. Section 1001 i nposes crimnal penalties
on:

Whoever, in any matter within the jurisdiction of any
departnent or agency of the United States know ngly and
willfully falsifies, conceals or covers up by any trick,
schene, or device a material fact, or nakes any false,
fictitious or fraudulent statenents or representations,
or makes or uses any false witing or docunent know ng
the same to contain any false, fictitious or fraudul ent
statement or entry . :

18 U . S.C. 8 1001 (enphasis added). The elements of a § 1001
offense are: (1) a statenent, (2) falsity, (3) materiality, (4)

specific intent, and (5) agency jurisdiction. United States V.

Baker, 626 F.2d 512, 514 (5th Cr. 1980). Again, wth respect to
sufficiency of the evidence challenges, this court views the
evidence in the light nost favorable to the jury verdict and
affirms if a rational trier of fact could have found that the
governnent proved all essential elenents of the crine beyond a
reasonabl e doubt. Ruiz, 987 F.2d at 249.

(1)

First, Leal argues that the evidence was insufficient to prove
that the SBA was an "agency of the United States.” The evidence on
this point, however, was not insufficient. Alexander, the SBA s
assi stant regional admnistrator, testified as foll ows:

Question: "SBA is a governnent agency, right?"

-14-



Al exander: "That is correct."

Second, Leal argues that the evidence did not establish that
he made any "fal se statenents.”" Wth respect to the all eged fal se
statenents in counts five, six, and seven--the certification
letters based on the prelimnary invoices and each signed by
Leal --Leal asserts that he did not know ngly nmeke fal se statenents
because his applications for advance paynents were based on good

faith estimates at the tinme they were nade. See United States v.

Race, 632 F.2d 1114 (4th Cr. 1980). The anmount of each
certification letter was conputed by calculating the anmount of
crude oil necessary to refine enough jet fuel to fill the DFSC s
order for the next nonth. Thus, he argues that the estimtes he
furnished to the SBA were reasonabl e when nade. Further, Lea
points out that when LPC actually processed |ess crude oil than
ordered, it adjusted its next nonth's order of crude.

Viewi ng the evidence in the Iight nost favorable to the jury
verdict, however, we find that a rational trier of fact coul d have
found beyond a reasonabl e doubt that Leal was guilty under counts
five through seven, which relate to the certification letters.
Leal signed and subm tted nunerous nonthly "prelimnary invoices"
that listed higher ambunts of crude than the refinery actually
recei ved--LPC refused crude deliveries without informng the SBA

over 100 tines in a three- to six-nmonth period.® Further, Lea

SAl t hough the jury acquitted Leal and Vargas of the first
two false statenent-certification letter charges, it apparently

-15-



told Perrin, a consultant and LPC s conptroller, not to worry about
a shortage of operating cash because he had a "net hod" of diverting
money for crude oil to cover operating costs. This "nethod" was
the intentional overinflation of the prelimmnary invoices and the
intentional failure to make adjustnents or to informthe SBA when
the represented anmount of crude was not purchased. This inflation

resulted in over $3 mllion in excess paynents fromthe SBA to LPC,

which were then used for purposes not included in the |oan
agreenent . The jury verdicts of Leal's guilt of these false

statenent counts are supported by the evidence.
(2)
Wth respect to Vargas, however, we find that the evidence was
not sufficient to support his convictions under § 1001. Count s
five, six, and seven of the indictnent, setting out specific dates,
char ged t hat

On _or about October 16, 1986, [Decenber 5, 1986, and
January 12, 1987] . . . Pedro Sanchez Vargas, know ngly
and willfully nmade or caused to be nade . . . false and
fraudul ent statenent[s] and representation[s] as to a
material fact . . . inthat [Vargas] submtted and caused
to be subnmitted to the S.B.A. [three specific letters]
certifying that [certain amounts were] a cost incurredin
performance of the S.B.A contract for the purchase of
crude oil fromTesoro Crude when in truth and in fact, as
[ Vargas] wel |l knew, [those] anpbunt[s were] significantly
overstated, all in violation of Title 18, United States
Code, Section 1001.

(Enphasi s added). The evi dence showed that Vargas did not sign any

of the certification letters (the advance paynent requests) that

refused to excuse the repeated pattern of overestinmation.
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were submtted to the SBA by LPC. Further, the evidence did not
establish that Vargas was involved in the preparation of the
letters listed inthe indictnent or in the delivery of such letters
on the specific dates listed in the indictnent. Accordingly, we
hol d that the governnent failed to prove beyond a reasonabl e doubt
that Vargas commtted the crimes with which he was charged in
counts five, six, and seven of the indictnent,” and we reverse the
contrary judgnent of the district court.
(3)

Third, with respect to count eight, which dealt with the
hiring of consultants, Leal argues again that he did not know ngly
make any fal se statenents. The indictnment charged that Leal nade
a false statenent in a letter to the SBA when he stated that
"[c]onsultants will not be enployed w thout prior approval of the
SBA." (Enphasis added). Leal argues that this statenent was true,
because at the tinme he signed the letter, the consulting fees had

al ready vested. Further, in a prior letter, Leal stated that

The record will support a finding that Vargas caused to be
made various fal se statenments over the course of the SBA contract
in that the evidence showed that Vargas did deliver advance
paynment requests packets to the SBA on several occasions. These
occasi ons, however, are unspecified in the record by date or
ot her detail. Further, the evidence will support a finding that
Vargas "conceal ed" "material fact[s]" fromthe SBA by not
revealing to the SBA that they were continually overfunding LPC s
crude purchases. The indictnent, however, charged Vargas not
with conceal nent or generally with making fal se statenents over a
period of time, but with making specific fal se statenents
desi gnated by specific dates in specific letters. As we have
noted, there is no evidence in the record that connects Vargas to
the false statenents alleged in the indictnent.
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"effective the date of the advance paynent, LPC will obtain prior
SBA approval from the District Ofice for all consultant
agreenents." He contends that the nost reasonabl e construction of
the "consultant" | anguage was that LPC woul d obtain prior approval
for future enpl oynent of consultants. He argues, thus, that he did

not make a "false statenent” as a matter of | aw. See Race, 632

F.2d at 1120. Finally, Leal argues that his statenents were
literally true because he only enployed consultant Besinaiz to

obtain the DFSC contract, which was obtai ned nonths prior to Leal's
letter of intent. Thus, although the paynents to Besinaiz
continued after Leal's statenent, Besinaiz's services ended prior
to the statenent.

The evidence is clear, however, that Leal intended to m sl ead
the SBA by assuring them that he would not enploy consultants.
Leal signed several agreenents--the Participation Agreenent,
Solicitation, and Contract--that required him to disclose the
paynment of consulting fees. It was nade clear to Leal that the SBA
wanted to nake sure that the mnority assistance was assisting
mnority business only. Yet, he used consultants to obtain the
DFSC contract, and he continued to pay them royalties, fromthe
DFSC contract, after the SBA papers were signed. And instead of
di scl osi ng the paynent of consulting fees as he was required to do,
he assured the SBA that he would not enploy consultants.
Furthernore, Leal set up a shell corporation in order to pay a

consultant in a nanner that the auditors could not di scover. Thus,
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the jury is supported in finding that Leal nade a false and
fraudul ent representation by assuring the SBA that he would not
enpl oy any consultants while at the sane tinme remaining silent

about the consultant he was continuing to pay. See United States

v. Mttox, 689 F.2d 531, 533 (5th Gr. 1982) ("Silence may be
falsity when it msleads, particularly if there is a duty to
speak.").

(4)

Finally, with respect to count nine, Leal argues that he did
not make a fal se statenment when he said that he had "di scl osed al
contingent liabilities" because he was not required to di scl ose the
consulting fees as a "contingent” liability. He contends that in
July 1986, when the DFSC contract was executed, the fees becane a
fixed liability. The liability, however, for the royalty paynents
to the consultants was contingent in the sense that it was only
triggered when the jet fuel was actually delivered. See Al CPA
Technical Practice Aid, Update No. 93.03 (1991) (stating that

royalties for to-be-mned coal are contingent liabilities); see
also Black's Law Dictionary 321 (A contingent liability is a
liability that "is not now fixed and absolute, but which wl

becone so in case of the occurrence of sone future and uncertain
event.") Because the paynent of royalties based on to-be-delivered
jet fuel constitutes a contingent liability as a matter of |aw, and
in the light of the relevant evidence as a whole, the jury was

clearly supported in finding that Leal neant to convey a falsity
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when he asserted that he had "disclosed all conti ngent
l[tabilities." In sum we find that the evidence is sufficient to
support Leal's convictions under counts eight and nine of the
indictnment, and we affirmthe district court in that respect.
C

The appellants |last argue that they are at least entitled to
a new trial because the district court erred in limting each
defense attorney to 22 mnutes for closing argunent. W review a
district court's determnation of how nmuch tine to provide to
def ense counsel for closing argunent for an abuse of discretion.

United States v. Bernes, 602 F.2d 716, 722 (5th Cr. 1979).

We conclude that the district court did not abuse its
discretion in limting the total closing argunent tinme for both
defendants to 45 m nutes. The district judge listened to both
si des before deciding how nuch tinme to allot. The district court
deci ded, based on all the facts and circunstances, that 45 m nutes
total was sufficient. As the governnent points out, the defense
was basically that there was a lack of intent, which did not
requi re an el aborate presentation. Thus, we cannot say that the
district court's decision was unreasonabl e. Further, neither
def ense counsel requested nore tine at the termnation of their
closing argunent. See Bernes, 602 F.2d at 722 (refusing to reverse
for allottingtoo little time for closing argunent, and noti ng t hat

def ense counsel did not request nore tine at the end of his cl osing
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argunent) . Thus, we hold that the district court commtted no
reversible error in this respect.
|V

In conclusion, we hold that the evidence is sufficient to
uphol d the conviction for conversion agai nst both Leal and Vargas.
The evidence further supports all false statenment counts agai nst
Leal. The evidence is insufficient, however, to support Vargas's
convictions for making fal se statenents. W therefore REVERSE and
VACATE the convictions of Vargas on counts five, six, and seven,
and we REMAND this case to the district court for resentencing
And, finally, we have held that the district court did not abuse
its discretion in limting the defendants' closing argunent tine.
Accordi ngly, the judgnent of the district court is

AFFI RVED in part and REVERSED and VACATED in part,
and REMANDED for resentencing of Vargas.
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