UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-5753

SANDY DI ANA HI RRAS,
Pl ai ntiff-Appellant,
VERSUS

NATI ONAL RAI LROAD PASSENGER CORPORATI ON
d/ b/ a AMIRAK

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

ON REMAND FROM THE SUPREME COURT
OF THE UNI TED STATES

(Novenber 22, 1994)

Before POLI TZ, Chief Judge, REAVLEY, and EMLIO M GARZA, Crcuit
Judges.

EMLIOM GARZA, Crcuit Judge:

This matter is on remand fromthe United States Suprene Court
for further consideration in |ight of Hawaiian Airlines, Inc. v.
Norris, . US _ , 114 S. C. 2239, 129 L. Ed. 2d 203 (1994).!
In Hrras v. National Railroad Passenger Corp., 10 F.3d 1142 (5th
Gr.), vacated, ___ US. __, 114 S. C. 2732, 129 L. Ed. 2d 855

(1994), we affirned the district court's dism ssal of Sandy D ana

L See Hirras v. National R R Passengers Corp., __ US _ |, 114 S
Ct. 2732, 129 L. Ed. 2d 855 (1994).



Hirras' Title VI|,? state-law intentional infliction of enptional

di stress, and state-law negligent infliction of enotional distress

clainms. In light of the Court's recent decision in Hawaiian

Airlines, we nowreverse the district court's rulings as to Hirras'

intentional infliction of enptional distress and Title VI1 clains.?
I

Hrras alleges that her enployer, the National Railroad
Passenger Corporation ("Antrak"), failed to provide her with a work
envi ronnent free of gender-based discrimnation. She conplains of
ver bal abuse from co-workers and abusive tel ephone calls, notes,
and graffiti from anonynous sources. Amtrak contends that it
initiated a thorough, if wunsuccessful, investigation of the
anonynous acts.

H rras sued Amtrak in federal district court for Title VII
violations, and for negligent and intentional infliction of
enotional distress. The district court dismssed the state-|aw
negligent infliction of enotional distress claim on the grounds
t hat Texas does not recogni ze such a claim The court further held
that Hirras' Title VII and state-law intentional infliction of
enotional distress clains were preenpted by the Railway Labor Act
("RLA"), 45 U.S.C. 8§ 151 (1988). Hirras appealed the district

court's dism ssal of both her federal and state-I|aw cl ai ns.

2 42 U.S.C. § 2000e (1988).

8 Texas does not recognhize the tort of negligent infliction of
enoti onal distress. Boyles v. Kerr, 855 S.W2d 593 (Tex. 1993). Thus, we do not
disturb the district court's disnmssal of Hrras' negligent infliction of
enotional distress claim
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I

First, Hrras argues that the Suprenme Court's decision in
Hawai i an Airlines supports her contention that her state-law claim
of intentional infliction of enotional distress is not preenpted by
the mandatory arbitration provisions of the RLA. Hirras contends
that her intentional infliction of enotional distress claimis not
a "mnor dispute” for the purposes of the RLA because it is
grounded in rights and obligations that exist independent of the
col | ective-bargai ni ng agreenent ("CBA") that governed the terns of
her enpl oynent.

Cenerally, all disputes grow ng out of "grievances" or out of
the interpretation or application of a CBA are preenpted by the
RLA' s mandatory arbitration provisions. See 45 U. S.C. 8§ 151a. One
of the goals of the RLAis to "provide for the pronpt and orderly
settlenment of all disputes growi ng out of grievances or out of the
interpretation or application of agreenents covering rates of pay,
rules, or working conditions.”" 1d. Because such disputes concern
an exi sting CBA, they "sel domproduce strikes" and are known as the
"m nor disputes of the railway labor world." Elgin, J. & E. Ry.
Co. v. Burley, 325 U S. 711, 723-24, 65 S. C. 1282, 1290, 89 L.
Ed. 1886 (1945), aff'd onreh'g, 327 U.S. 661, 66 S. C. 721, 90 L.
Ed. 928 (1946). Mnor disputes are to be contrasted with "major

di sputes,” which "present the |arger issues about which strikes

ordinarily arise" because they "seek to create rather than to

enforce contractual rights,"” see id., and with those di sputes that

seek neither to create nor enforce the contractual rights created
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by a CBA. Under the RLA, only mnor disputes "may be referred by
petition of the parties or by either party to the appropriate
division of the [National Railroad] Adjustnent Board" ("NRAB") for
arbitration. Id. (quoting 45 U S.C. § 151a).

The | anguage of 8§ 151a thus limts the RLA's preenption of
clainms, including state-law clains, to those involving the
interpretation or application of a CBA Hawai i an Airli nes,

US _ , 114 S C. 2239, 129 L. Ed. 2d 203 (1994). While § 151la
governs "disputes growing out of grievances or out of the
interpretation or application [of CBA s]," 45 U.S.C. § 151a
(enphasi s added), the Suprenme Court held in Hawaiian Airlines that
"the nost natural reading of the term grievances' in this context
is as a synonym for disputes involving the application or
interpretation of a CBA. " ld., = US at ___ , 114 S. C. at
2245.4 This interpretation is consistent with previous Suprene
Court decisions. See, e.g., Consolidated Rail Corp. v. Railway
Labor Executives' Ass'n, 491 U S. 299, 305, 109 S. C. 2477, 2482,
105 L. Ed. 2d 250 (1989) ("The distinguishing feature of [a m nor
dispute] is that the dispute may be conclusively resolved by

interpreting the existing [CBA]"); Pittsburgh & Lake Erie R R Co.

4 In our previous opinion, we relied on a Supreme Court deci sion

containing contradictory language. In Elgin, Joliet & Eastern Railway Co. V.
Burley, 325 U.S. 711, 65 S. . 1282, 89 L. Ed. 1886 (1945), the Court included
in the category of mnor disputes those disputes "founded upon sone incident of
t he enpl oynent rel ati onshi p, or asserted one, i ndependent of those covered by the
col I ective bargai ni ng agreenent, e.g. clains on account of personal injury." Id.,
325 U.S. at 723, 65 S. . at 1290. However, the Court in Hawaiian Airlines noted
t hat because the dispute in Burley did involve the interpretation of a CBA, any
references to disputes independent of a CBA were dicta. Hawaiian Airlines, _
Uus at _ , 114 S. . at 2250. The Court went on to "expressly disavow any
| anguage i n Burl ey suggesting that m nor di sputes enconpass state-|awclai nms that
exi st independent of the coll ective-bargai ning agreenent."
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v. Railway Labor Executives' Ass'n, 491 U S. 490, 501 n.12, 109 S
Ct. 2584, 2592 n.12, 105 L. Ed. 2d 415 (1989) ("M nor disputes are
those involving the interpretation or application of existing
contracts").

The Court in Hawaiian Airlines noted that clains involving
only factual questions "about an enployee's conduct or an
enpl oyer's conduct and notives" do not require an interpretation of
the CBA. Id.,  US at __, 114 S. O at 2248. The Court cited
for support its decisionin Lingle v. Norge D vision of Magi c Chef,
Inc., 486 U.S. 399, 108 S. C. 1877, 100 L. Ed. 2d 410 (1988), in
which it held that when the elenents of a cause of action are
"purely factual questions" that pertain to "the conduct of the
enpl oyee and the conduct and notivation of the enployer,” no
interpretation of the CBA is necessary. Id., 486 U S at 407, 108
S. C. at 1882.° Lingle involved a state-law claimof retaliatory
di scharge, requiring the plaintiff to set forth the follow ng
facts: "(1) he was discharged or threatened with di scharge and (2)
the enployer's notive in discharging or threatening to discharge
hi mwas to deter himfromexercising his rights under the Act or to
interfere with his exercise of those rights." | d. The Court
concluded that "neither elenent requires a court to interpret any

termof a collective-bargaining agreenent. . . . Thus, the state-

5 Al t hough Lingl e i nvol ved t he Labor Managenment Rel ations Act ("LMRA")
and not the RLA, the Court held that "th[e] convergence in the preenption
standards under the two statutes, [led it to] conclude that Lingle provides an
appropriate franework for addressing pre-enption under the RLA, and we adopt the
Lingle standard to resolve clains of RLA pre-enption." Hawaiian Airlines, _
US at _ , 114 S. . at 2249.
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law renedy in this case is “independent' of the collective-
bargai ni ng agreenent . . . : resolution of the state-|aw cl ai mdoes
not require construing the collective-bargaining agreenent."” |d.

Thus, the Suprene Court held that "substantive protections
provided by state |aw, independent of whatever |abor agreenent
m ght govern, are not pre-enpted under the RLA" Hawai i an
Airlines, = US at _ , 114 S. C. at 2246. The Court noted
that state laws "have long regul ated a great variety of conditions
in transportation and industry,"” a nunber of which m ght be the
subj ect of a dispute "which woul d have such an effect oninterstate
comerce that federal agencies m ght be invoked to deal with sone
phase of it." Id. at _ , 114 S. C. at 2246 (quoting Term na
R R Ass'n v. Brotherhood of R R Trainnen, 318 U. S. 1, 6-7, 63 S
Ct. 420, 423, 87 L. Ed. 571 (1943)). "But it cannot be said that
the mninmumrequirenents laid down by state authority are all set
aside. W hold that the enactnent by Congress of the [ RLA] was not
a preenption of the field of regulating working conditions
thenmselves.” Id. (quoting Termnal RR Ass'n, 318 U S. at 7, 63
S. Ct. at 423).

The Court in Hawaiian Airlines discussed three exanples of
state-law substantive protections that it considered to be
i ndependent of any | abor agreenent for the purposes of the RLA. A
claim based on a state |aw prohibiting enployers from firing
enpl oyees "in violation of public policy or in retaliation for

whi stl ebl ow ng," does not require an interpretation of a CBA, and



thus is not preenpted, id., = US at __ , 114 S. C. at 2246,°
even if the CBA in question contained provisions that could be
interpreted to justify the termnation, id at __ , 114 S. C. at
2251. Simlarly, a claimbased on a state |aw requiring cabooses
onall trains is not preenpted by the RLA, even if the CBA required
cabooses only on sone trains. See id. at |, 114 S. . at 2246
(citing Terminal R R Ass'n). Finally, a claimbased on a state
| aw "regul ati ng the nunber of workers required to operate certain
[railroad] equipnent” is not preenpted, see id. (citing Mssouri
Pac. R R Co. v. Norwood, 283 U S 249, 51 S. . 458, 75 L. Ed.
1010, nodified on other grounds, 283 U. S. 809, 51 S.C. 652, 75 L.
Ed. 1428 (1931)), even if the railroad's agreenent with the union
allows it to enploy a smaller crew, id. at 254, 51 S. . at 461.

The Court al so provi ded an exanple of a case in which it held
that preenption by the RLAwas justified. In Andrews v. Louisville
& NNR Co., arailroad enpl oyee chall enged his enployer's deci sion
not to restore himto his regular duties after being injured in a
car accident. 1d., 406 U S. 320, 92 S. C. 1562, 32 L. Ed. 2d 95
(1972). The Court held that "a state law claim of wongful
term nation was pre-enpted, not because the RLA broadly pre-enpts

state | aw cl ai ns based on di scharge or discipline,” but because the
enpl oyee conceded that the "only source” of his right to be

reinstated after such an injury was the CBA. Hawaiian A rlines,

6 "The parties' obligation under the RLA to arbitrate di sputes arising

out of the application or interpretation of the CBA [does] not relieve
petitioners of [their] duty" not to violate a state | aw agai nst firing enpl oyees
in violation of public policy or in retaliation for whistleblow ng. Hawalian
Airlines, _ US at |, 114 S. C at 2246.
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_US at __, 114 S. Ct. at 2246.

As these exanpl es denonstrate, a claimis preenpted by the RLA
only if it relies on a provision of the CBA, if the claimis
brought under state |law w thout any reference to the CBA, then it
is not preenpted. Thus, where an enployer has a state-law
obligation "wholly apart from any provision of the CBA " clains
brought to enforce the state-law obligation are not preenpted by
the RLA. Hawaiian Airlines, = US at _ , 114 S. Q. at 2247.
A state-law claim is independent "even if dispute resolution
pursuant to a col |l ective-bargai ni ng agreenent, on the one hand, and
state law, on the other, would require addressing precisely the
sane set of facts, as long as the state-law claimcan be resol ved
W thout interpreting the agreenent itself . . . ." Id. at __ , 114
S. C. at 2249 (quoting Lingle, 486 U S. at 408, 108 S. C. at
1883) .

H rras contends that her intentional infliction of enotional
di stress clai mdoes not rely on any provision of the CBA, and thus
its resolution does not require an interpretation of the CBA
Amtrak, on the other hand, argues that we nust interpret the CBAin
order to determ ne whether their handling of Hrras' conplaints of
sexual harassnment by her fellow enpl oyees was "outrageous."’ To

prove intentional infliction of enotional distress, H rras nust

! Antrak cites as support for its position the Sixth Crcuit's hol ding

in a "post-Hawaiian Airlines" case involving LMRA preenption of an enotional
di stress cl ai mbased on the manner in which an investigation of the plaintiff on
charges of sexual harassment was conducted. (Appellant's Br. at 6 (citing DeCoe
v. Ceneral Mtors Corp., 32 F.3d 212 (6th Cr. 1994)). Al t hough DeCoe was
deci ded a nonth after Hawaiian Airlines, the Sixth Circuit makes no reference to
t he Suprene Court deci sion.
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denonstrate that: "(1) the defendant acted intentionally or
recklessly, (2) the conduct was extrenme and outrageous, (3) the
actions of the defendant caused the plaintiff enotional distress,
and (4) the enotional distress suffered by the plaintiff was
severe." Twman v. Twyman, 855 S.W2d 619 (Tex. 1993) (citing
Rest atenent (Second) of Torts 8§ 46 (1965)). Antrak contends that
whet her its handling of Hirras' conpl aints of sexual harassnent was
substandard to the point of outrageousness, a necessary finding,
turns on what standard they were expected to neet under the CBA
However, this Crcuit has unequivocally stated that "outrageous
conduct is that which "[goes] beyond all possible bounds of
decency, and [is] regarded as atrocious, and utterly intolerable in

a civilized comunity. See Daniels v. Equitable Life Assurance
Soc'y of U S., No. 93-8547, 1994 W 530155 (5th Gr. Cct. 17, 1994)
(quoting Restatenent (Second) of Torts § 46, cnt. d). Therefore,
whet her Antrak's conduct was outrageous enough to support a finding
of intentional infliction of enptional distress does not depend on
the terms of the CBA. Because Hrras' intentional infliction of
enotional distress claimdoes not depend on an interpretation of
the CBA, it is independent of the CBA

In simlar cases, the Suprene Court has held that cl ains based
on enotional injury are not preenpted by federal labor laws. In

At chi son, Topeka & Santa Fe Ry. Co. v. Buell, the Court considered

whet her a railroad enployee's claimunder the Federal Enployers'



Liability Act ("FELA")® that he had experienced "enotional
suffering” fromhis enployer's "failure "to provide [himl with a
safe place to work, including, but not Iimted to, having fellow
enpl oyees harass, threaten, [and] intimdate [him'" was preenpted
by the RLA. 480 U.S. 557, 559, 107 S. C. 1410, 1412, 94 L. Ed. 2d
563 (1987). The Court held that "[i]t is inconceivable that
Congress intended that a worker who suffered a disabling injury
woul d be denied recovery under the FELA sinply because he m ght
al so be able to process a narrow | abor grievance under the RLAto
a successful conclusion."?®

In Farnmer v. United Brotherhood of Carpenters, Local 25, 430
UusS 290, 97 S. . 1056, 51 L. Ed. 2d 338 (1977), the Court held
that a state-law claim of intentional infliction of enotional
di stress was not preenpted by the LMRAY because "the State has a

substantial interest in regulation of the conduct at issue and the

8 The Court in Hawaiian Airlines noted:

Buel I, of course, involved possible RLA preclusion of a cause of
action arising out of a federal statute, while [Hawaiian Airlines]
i nvol ves RLA preenption of a cause of action arising out of state
| aw and existing entirely independent of the collective bargaining
agreenment. That distinction does not rob Buell of its forceinthis
context. Principles of federalismdermand no | ess caution in finding
that a federal statute preenpts state | aw.

Hawaiian Airlines, _ US at ___ n6, 114 S. C. at 2247 n.6 (citation
om tted).

9 Buel |, 480 U.S. at 565, 107 S. Ct. at 1415 (noting that while there
are policy argunents for arbitration, "“different considerations apply where the

enpl oyee's claimis based on rights arising out of a statute designed to provide
m ni mrum substantive guarantees to individual workers'" (quoting Barrentine v.
Arkansas- Best Freight System Inc., 450 U S. 728, 737, 101 S. C. 1437, 1442, 67
L. Ed. 2d 641 (1981)), quoted in Hawaiian Airlines, _ US at __ , 114 S. O
at 2247.

10 The Suprene Court has hel d that preenption under the RLA i s anal ogous

to preenption under the LMRA. See supra note 5.
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State's interest is one that does not threaten undue interference
wth the federal regulatory schene.” |d. at 302, 97 S. C. at 1064
("Wth respect to[plaintiff's] clains of intentional infliction of
enotional distress, we cannot conclude that Congress i ntended
exclusive jurisdiction to lie in the Board.").

Hirras' state-lawclaimof intentional infliction of enotional
di stress does not require an interpretation of the CBA, and thus is
i ndependent of the CBA. Therefore, we hold that this claimis not
preenpted by the RLA's arbitration provisions.

1]

Second, Hirras argues that the Supreme Court's decision in
Hawaiian Airlines v. Norris supports her contention that her Title
VII claimis not preenpted by the mandatory arbitrati on provisions
of the RLA. Because Antrak has waived its contention that this
claim nust be arbitrated, we also reverse the district court's
dism ssal of Hirras' Title VIl claim

|V

For the foregoing reasons, we REVERSE and REMAND to the

district court for consideration of Hrras' intentional infliction

of enotional distress and Title VIl clains.
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