IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7378

EARL WAYNE COATS,

Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

V.

PENROD DRI LLI NG CORPORATI ON,
ET AL.,

Def endant s,

PENRCD DRI LLI NG CORPCRATI ON, and
HYTORC, M E.,

Def endant s- Appel | ant s,
Cr oss- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

(August 8, 1995)
Before POLI TZ, Chief Judge, KING GARWOOD, JOLLY, H GE NBOTHAM
DAVI S, JONES, SM TH, DUHE, W ENER, BARKSDALE, EM LI O M GARZA,
DeMOSS, BENAVI DES, STEWART and PARKER, Circuit Judges.
KI NG and H Gd NBOTHAM Circuit Judges:

For nore than a century, general maritine |aw has held joint
tortfeasors jointly and severally liable for all of the plaintiff's
damages suffered at their hand. Under that rule, the risk of
noncol l ection is borne by the defendants. The plaintiff can

collect his entire judgnent froma single defendant, |eaving to the

defendants all ocation of fault anong thenselves. W reheard this



case en banc to consider the contention that we shoul d adopt a new
rule of "nmodified joint liability." This proposal would [imt each
joint tortfeasor's maxinumliability to the anount for which that
tortfeasor would have been liable to the plaintiff if only the
negl i gence of that tortfeasor and the negligence of the plaintiff
were conpared. The newrule would, for the first tine in maritine
history, shift the risk of noncollection to the plaintiff. | t
woul d all ocate the risk of noncollection of an admralty judgnment
anong the contributorily-negligent plaintiff and the defendants in
proportion to their respective faults. Because repl acing joint and
several liability in the general maritinme law wth nodified joint
liability would be neither authorized nor prudent, we affirmthe
judgnent of the district court.
.  FACTS AND PROCEDURAL BACKGROUND
The facts and procedural history of this case were set forth

in the panel opinion, Coats v. Penrod Drilling Corp., 5 F.3d 877

(5th Gr. 1993), cert. denied, 114 S. C. 1303, reh'g en banc

granted, 20 F.3d 614 (5th Gr. 1994), and only those portions
necessary to the issues discussed herein are restated.

Maritime Industrial Services is a corporation organi zed under
the laws of Ras Al -Khaimah, United Arab Emrates with branch
of fices in Dubai and Abu Dhabi. It perforns repair and nmai nt enance
services for oilfield and mari ne vessels, and its enpl oyees are al
expatriates, primarily fromlndia, Pakistan, and the United St ates.
MS uses Lee's Mterials Services, Inc. in Houston, Texas to

performvarious services inthe United States. Through Lee's, MS



advertised its job openings in the Houston Chronicle (Texas),

Laf ayette Advertiser (Louisiana), and Mbile Register (Al abamg).

I n 1987, David Shelton, manager of the Hytorc Division of MS,
travelled fromthe United Arab Emrates to M ssi ssi ppi on vacation
and to interview prospective enployees for MS. During his trip,
Shelton held a neeting in Laurel, M ssissippi that was attended by
several young nen, including the plaintiff, Earl Wyne Coats.
Shel t on expl ai ned that he was soliciting enployees to operate MS
equi pnent on certain offshore vessels. At the neeting, Shelton
offered a job to Coats, and Coats accepted. Their agreenent

included thirty days per year of paid vacation with airfare back to

M ssi ssi ppi . MS also pronmsed to pay for Coats' return to
M ssissippi at the termnation of his enploynent. The term of
Coats' enploynent was indefinite. Coats obtained an updated

passport as instructed by Shelton, and M'S, through Lee's, sent him
a plane ticket to Dubai. Coats arrived inthe United Arab Emrates
and started work on Decenber 1, 1987.

While working for MS, Coats |lived on shore and worked on
various jack-up rigs owed by different custoners of MS. The
majority of Coats' work consisted of operating a hydraulically
powered torque wench used to |oosen and tighten |large nuts and
bol ts. During Coats' enploynent with MS, Penrod Drilling
Corporation, a Delaware corporation with its principal place of
busi ness in Dallas, Texas, contracted for MS to perform pressure
testing on Penrod's Rig 69. The pressure testing was necessary to

prepare the rig for its next drilling operation. At thetine, R g



69, ajack-updrilling rig, was located in the Port of Mna Sagr in
the territorial waters of the United Arab Emrates. Although it
was twenty feet fromshore in forty feet of water and connected to
| and by a gangway, it was prepared to sail and did so three days
after the accident. R g 69 flies the United States flag, and its
home port is New Ol eans, Louisiana. Penrod naintained a |oca
office in the United Arab Emrates to assist in the operation of
Ri g 69.

M S assigned Coats to performthe pressure testing for Penrod.
Coats was i nexperienced at this task and had to ask for assi stance
fromPenrod personnel. All safety procedures were prepared to neet
standards of the United States. As Coats was working aboard R g
69, Penrod's bullplug failed at a pressure less than it was rated
to wthstand, causing the fluid under pressure to erupt. The
eruption knocked Coats down, resulting in a severe and disabling
injury to his knee. After the accident, MS flew Coats to
Hattiesburg, Mssissippi for treatnent and started paying his
medi cal expenses. Mst of these paynents were nade through Lee's.
Meanwhile, MS filled Coats' job with Chris Stennett, another
M ssi ssi ppi resident who attended Shelton's neeting in Laurel.

On April 10, 1989, Coats sued Penrod, MS, and Lee's! in the
Southern District of Mssissippi. The conplaint asserted federal
jurisdiction based on diversity of citizenship and admralty and

alleges, inter alia, negligence on the part of Penrod and MS, the

The district court granted Lee's notion for summary
j udgnent and dismssed it fromthe case.
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unseawort hiness of Rig 69, and entitlenent to mai ntenance and cure
fromMS under the Jones Act. Soon thereafter, MStermnated its
paynment of benefits to Coats. Coats then anended his conpl aint
against MS to seek conpensatory and punitive damages under the
general maritinme law for wongful term nation of maintenance and
cure and to allege wongful termnation of health insurance
benefits wunder ERI SA Penrod cross-clained against MS for
i ndemmity and contribution under the general maritine |aw

Before trial, the district court issued a nunber of orders in
response to notions filed by the parties. The court ruled that MS
had sufficient contacts with Mssissippi to justify the assertion
of personal jurisdiction and that it would apply United States | aw,
rather than the law of the United Arab Emrates, to Coats' personal
injury clains. MS was estimated to be doing over one million
dollars a year of business in Texas at the tine of the accident.
Under Anerican | aw, the court determ ned that Coats was not a Jones
Act seaman and was not entitled to maintenance and cure (and
associ at ed damages), but the court found that Coats qualified as a
Si eracki seaman with the attending right to sue under the warranty

of seawort hi ness. See Seas Shipping Co. v. Sieracki, 328 U S. 85

(1946).2 The court also declined to dismiss the case under the

doctrine of forum non conveni ens.

2The court al so disnissed Coats' clains under the Longshore
and Harbor Wbrkers' Conpensation Act because Coats' injuries did
not occur "upon navi gable waters of the United States." 33
US C 8 905(b). As Judge Garwood correctly notes in note 2 of
his dissent, the viability of Sieracki seaman status, questioned
by Judge DeMbss in his dissent, is not before us.
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The case proceeded to trial on Coats' clains against Penrod
for negligence and unseawort hi ness and against M S for negligence,
wrongful termnation of nmaintenance and cure, and wongful
term nation of benefits under ERISA. After the court directed a
verdi ct against Coats on his claimfor punitive damages based on
MS termnation of naintenance and cure, the jury returned a
verdi ct for Coats, assessing damages of $925, 000 and assi gni ng 20%
fault to Coats, 20%to Penrod, and 60%to MS. The court reduced
the award by Coats' conparative fault to $740,000 and entered
j udgnent against Penrod and MS jointly and severally. The court
also awarded costs to Coats in the anount of $7,889.04. In
addition, the court awarded Coats $26,524.82 in penalties against
M S alone for its wongful nonpaynent of benefits as required by
ERISA. M S did not contest on appeal its liability under ERI SA for
benefits payable to Coats under his contract of enploynent. All
parti es appeal ed.

In this opinion we address only the choice of law issue and
Penrod's proposal for nodified joint liability. The portions of
t he panel opinion addressing personal jurisdiction over MS (Part
1), see Coats, 5 F.3d at 881-85; forum non conveniens (Part 1V),
see id. at 889; and Coats' cross-appeal (Part VI), see id. at 890-
92, are reinstated.

1. CHO CE OF LAW
A, Subject Matter Jurisdiction in Admralty
Turning to the district court's application of United States

law, MS first argues that the choice of lawis between the | aw of



the United Arab Emrates and Mssissippi |law, rather than the
general maritinme law. This conclusion rests on the contention that
the district court | acked subject matter jurisdictioninadmralty,
and therefore, the only basis for federal jurisdiction is
diversity. If so, the district court should have applied
M ssissippi's choice of |law rules in deciding between foreign and

state | aw. See Klaxon Co. v. Stentor Elec. Mqg. Co.., Inc., 313

US. 487, 496 (1941); Erie RR Co. v. Tonpkins, 304 U S. 64

(1938).% MS asserts that M ssissippi would apply the | aw of the
United Arab Emirates to this case.*

M S argues that the activity giving rise to Coats' accident
does not have a sufficient connection to traditional maritine

activity to support admralty tort jurisdiction. See Jerone B.

Gubart, Inc. v. Geat Lakes Dredge & Dock Co., 115 S. Ct. 1043,

1048 (1995); Sisson v. Ruby, 497 U S. 358, 365 (1990); Forenost

Ins. Co. v. Richardson, 457 U S. 668, 674 (1982); Executive Jet

Aviation, Inc. v. Ceveland, 409 U S. 249, 268 (1972). Wile this

circuit fornmerly applied a multi-factor approach to determ ne
whet her there was a substantial relationship to traditional

maritime activity, see, e.q., Kelly v. Smth, 485 F.2d 520, 525

3M ssi ssi ppi follows the Restatenent (Second) approach which
requires application of the | aw of the place of injury, absent a
nmore significant relationship wwth another state. Mtchell v.
Craft, 211 So. 2d 509, 515 (M ss. 1968).

“Penrod has not joined MS in this argunment, apparently
because Penrod's claimfor contribution or indemity against MS
is based on general maritinme law. |If the law of the United Arab
Emrates is not applicable, Penrod may prefer to have general
maritime |aw apply rather than M ssissippi |aw
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(5th Gr. 1973), cert. denied, 416 U S. 969 (1974), that approach

was rejected by the Suprenme Court in Gubart. According to
G ubart, the "connection"” inquiry for admralty tort jurisdiction
i nvol ves two inquiries. A court nust first "assess the genera

features of the type of incident involved to determ ne whether the
i nci dent has a potentially disruptive inpact on maritinme commerce."”
Gubart, 115 S C. at 1048 (citations omtted) (internal

gquotations omtted). Second, a court nust determ ne "whether the
general character of the activity giving rise to the incident shows
a substantial relationship to traditional maritine activity." I|d.
(citations omtted) (internal quotations omtted). For this second
inquiry, we ask "whether a tortfeasor's activity, commercial or
noncomrercial, on navigable waters is so closely related to
activity traditionally subject to admralty |law that the reasons
for applying special admralty rules would apply in the case at
hand." 1d. at 1051.

M S perforns repair and mai nt enance services for oilfield and
mari ne vessels. Penrod is engaged in offshore oil drilling.
Penrod contracted with MS because Ri g 69 needed pressure testing
before its next drilling operation. As to the first "connection"
inquiry, the incident can be described in general terns as an
injury to a worker while repairing and naintaining a jack-uprigin
navi gabl e waters. Wthout a doubt, worker injuries, particularly
to those involved in repair and nai ntenance, can have a di sruptive
inpact on maritinme comerce by stalling or delaying the primry

activity of the vessel. As to the second inquiry, the repair and



mai ntenance of a jack-up drilling rig on navigable waters is
certainly a traditional maritinme activity. Moreover, we note that
this tort occurred aboard a vessel on navigable waters. Providing
conpensation for shipboard injuries is a traditional function of

the admralty |laws. See Sisson, 497 U S. at 368-75 (Scalia, J.

concurring) (arguing that all vessel-related torts fall within the
admralty jurisdiction). Thus, the activity giving rise to Coats'
accident has a sufficient connection to traditional maritine
activity to support exercise of our admralty tort jurisdiction.

MS reliance on Sohyde Drilling & Marine Co. v. Coastal Gas

Produci ng Co., 644 F.2d 1132 (5th Gr. 1981), is msplaced. There,

we applied the Kelly factors and concluded that admralty
jurisdiction was lacking in a suit for property damge ari sing from
t he bl owout of a high-pressure gas well | ocated i n a dead-end canal
slip in Louisiana. Coastal, the operator of the well, had hired
Sohyde to perform workover operations to correct a loss of
production. Wil e denying jurisdiction over the property damage at
i ssue, the court remarked that clains for personal injury suffered
on navigable waters would certainly fall within admralty. 1d. at
1136- 37. Therefore, Sohyde actually supports the exercise of
admralty jurisdiction in this case, one involving only personal
injury. MS argunents are without nerit.

B. The Lauritzen-Rhoditis Factors

The Lauritzen-Rhoditis factors govern the choice of law (1)

the place of the wongful act; (2) the law of the flag; (3) the

al | egi ance or domcile of the injured worker; (4) the all egiance of



t he defendant shi powner; (5) the place of the contract; (6) the
i naccessibility of the foreign forum (7) the |l awof the forum and

(8) the shipowner's base of operations. Hellenic Lines, Ltd. V.

Rhoditis, 398 U S. 306, 308-09 (1970); Lauritzen v. lLarsen, 345

U S 571, 583-91 (1953). "The test is not a nechanical one in
whi ch the court sinply counts the rel evant contacts; instead, the
significance of each factor nust be considered wthin the
particular context of the claim and the national interest that
m ght be served by the application of United States | aw." Fodl eman
v. Aranto, 920 F.2d 278, 282 (5th Gr. 1991). "The significance of
each factor in a nontraditional maritime context |ike offshore oi

production may vary fromthat in the traditional shipping context

in which the Lauritzen-Rhoditis test arose." 1d.; see also Bailey
v. Dolphin Int'l, 1Inc., 697 F.2d 1268, 1275 (5th G r. 1983)
(involving a jack-up drilling rig); Cuevas v. Reading & Bates

Corp., 770 F.2d 1371 (5th Cr. 1985) (sanme); Jack L. Albritton

Choice of Lawin a Maritime Personal Injury Setting: The Donestic

Jurisprudence, 43 La. L. Rev. 879 (1983) (discussing the difference

between "bluewater” and "brownwater" cases). The place of the
wrongful act, the allegiance or domcile of the injured, and the
pl ace of the contract, which are less inportant in the shipping
context, are nore significant in nontraditional cases such as this

one. Chiazor v. Transworld Drilling Co., 648 F.2d 1015, 1019 (5th

Cr. 1981). Qur review of the district court's decision to apply

United States law is de novo. See, e.d., Foqgleman, 920 F.2d at

282.
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The first factor is the place of the wongful act. Coat s'
accident occurred in the territorial waters of the United Arab
Em rates, and because this is a nontraditional maritine case, this
factor is entitled to considerable weight.

The second factor is the law of the flag. "The |aw of the
flag has traditionally been of cardinal inportance in determning
the law applicable to maritinme cases.” 1d. (citing Lauritzen, 345
U S at 583-84). MSis not a shipowner and therefore this factor
has no specific applicationtoit. Penrod's Rg 69 flewthe United
States fl ag. Penrod argues that the flag of the vessel in this
case is fortuitous, because Coats was assigned to six different
drilling rigs with different owners and all egi ances. The record
indicates that in addition to the PENROD 69, Coats worked aboard
the MARESK VICTORY, the TRIDENT |11, the TRANSOCEAN V, the WT.
ADAMS, and the SEDCO 91. Penrod, however, does not say what flag
each of these vessels flew and we are unable to find this
information in the record. W cannot conclude that Coats' injury
aboard a United States flag vessel, as opposed to a vessel
regi stered i n another country, was fortuitous w thout know ng what
flags these other rigs flew

The third factor is the allegiance or domcile of the
plaintiff. Coats is a United States citizen, and despite his nove
overseas, he maintained his residence in Mssissippi, where MS
agreed to fly himfor his vacations, and where he returned after
the accident. | ndeed, M S purchased insurance to pay costs of

"repatriation” in the event of an accident. Nevert hel ess,
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defendants contend that Coats' domicile was in the United Arab
Emrates. They argue that he noved to that country with the intent
to remain because his job with MS was for an indefinite term and
one is generally domciled where he works. [|In Fogl enan, however,
the plaintiff was a Louisiana resident who had worked in Saudi
Arabia for eight years, and we determ ned his domcile to be in the

United States. Coats is, a fortiori, domciled in the United

St at es.

Fourth is the all egi ance of the defendant shi powner. Penrod's
all egiance is without question to the United States. Rig 69 flies
the United States flag and Penrod's principal place of business is
Dal | as, Texas. MS is not a shipowner, but we still take into
account its organization under the laws of the United Arab
Em rates.

The place of the contract is the fifth factor, and another
that is here entitled to wight. As the district court stated,
Coats apparently executed an Arabic contract in the United Arab
Emrates for the purpose of obtaining a work visa; however, the
parties agreed to all of the contract terns in M ssissippi. Thus,
as the district court clearly found, Coats' enpl oynent contract was
formed in Mssissippi, and this factor favors United States | aw.

G. Fodleman, 920 F.2d at 283 (noting that plaintiff signed al

eight of his contracts in Saudi Arabia).
The sixth factor, inaccessibility of the forum 1is only

rel evant to forum non conveni ens. Lauritzen, 345 U S. at 589-90.

12



The seventh factor is the |aw of the forum here, general maritinme
 aw. Fogl eman, 920 F.2d at 283.

The final factor is the base of operations. In the
nontraditional context, we have held that "'it is the base from
which the rig is operated on a day-to-day basis rather than the
base of operations of the corporate or ultinmate owner of the rig
which is inportant for choice of |aw purposes.'" Id. at 284
(quoting Bailey, 697 F.2d at 1275 n. 22). Penrod has a |ocal office
inthe United Arab Emrates to assist in the operation of R g 69.
The record shows that this office is occupied by the rig
superi nt endent who frequently conmuni cates with Penrod's office in
Dal |l as, Texas by facsimle. W addressed a simlar situation in
Bailey. There, the local office in Singapore "was in daily contact
wi th the Houston office by telex or tel ephone, usually providing it
wth drilling reports.” 697 F.2d at 1271 n.6. |In addition, "the
day-t o-day decisions respecting the activities and operations of
the [rig] were made by [the area manager] or [the rig manager and
drilling superintendent] or by personnel on the rig." 1d. W
neverthel ess agreed that the base of operations was not in the
United States. 1d. at 1274. Therefore, we are constrained to find
that Penrod's base of operations for purposes of this case is in
the United Arab Emrates. MS base of operations is also in the
United Arab Emrates; it has no offices anywhere el se. Despite the
busi ness it conducts through Lee's in the United States and the
fact that it has a substantial nunber of Anerican enpl oyees, its

day-t o-day operations are conducted in the United Arab Em rates.

13



Consi dering these factors and weighing themin this offshore
oil drilling context, we agree with the district court's decision
to apply general maritine |aw O the factors deened nore
significant in this context, only the place of the wongful act
favors foreign law, the allegiance of the plaintiff and the place
of contract refer us to United States law. The |law of the flag and
the allegiance of the defendant shipowner also point to United
States law. In short, the United States has a greater interest in
applyingits lawto this case than the United Arab Emrates. Coats
was recruited in the United States, accepted the job while in this
country, was supervised by Anerican enployees, suffered injury
aboard an Anerican vessel, and was flown hone to recover. After
his return, MS wllfully termnated benefits due Coats under
ERI SA, resulting in liability that it never questioned on appeal.

See Albritton, Choice of Law, supra (noting the unlikelihood of

courts denying the benefit of Anerican maritinme |aw to an Anerican
citizen who is recruited to work overseas and does not give up his
permanent United States residence).

Prior cases are less instructive in such a fact-specific
inquiry as here. Regardless, our decision today is consistent with
precedent. Wth one exception, our decisions involving
nontraditional, "brownwater" vessels have involved a foreign
plaintiff injured off the coast of a foreign country seeking the
protections of American |aw. We have uniformy rebuffed these

attenpts. See, e.q., Cuevas v. Reading & Bates Corp., 770 F.2d

1371 (5th Gr. 1985); Koke v. Phillips PetroleumCo., 730 F.2d 211
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(5th Cir. 1984); Bailey v. Dolphin Int'l, Inc., 697 F.2d 1268 (5th

Cir. 1983); Vaz Borralho v. Keydril Co., 696 F.2d 379 (5th Gr.

1983); Chiazor v. Transworld Drilling Co., 648 F.2d 1015 (5th Gr.

1981) .

The one exception is Fogleman, where we refused to allow an
American plaintiff to sue under United States law for an injury
that occurred in Saudi Arabia. Fogl eman, a Loui siana resident,
went to work for Fluor Arabia in Saudi Arabia. He applied for the
j ob by conpl eting a "Foreign Enpl oynent Application” and mailing it
to Saudi Arabia. Fluor Arabia is a subsidiary of Fluor
Corporation, a Delaware corporation with its principal place of
business in California, but is only authorized to do business in
Saudi Arabi a. Fogl eman worked under a series of eight one-year
contracts, all signed in Saudi Arabia, and |ived aboard a boat
flying the Saudi Arabian flag. Fluor Arabia had a contract with
ARAMCO, and pursuant to that contract, Fluor Arabia assigned
Fogl eman to work with ARAMCO.  Fogl enman sustai ned a sharp pain in
his chest while transferring froman oil platformto a workboat
that flew the Panamanian flag and | ater suffered a heart attack,
all egedly caused by excessive work hours aboard ARAMCO s oil
platform Fogl eman sued ARAMCO and Fl uor Arabia, and we affirned
the district court's application of Saudi Arabian | awto ARAMCO and
Fl uor Corporation. 920 F.2d at 281.

The contacts with the United States in Fogl eman were not as
strong as in this case. The vessels involved did not fly the

United States flag, and all of the plaintiffs' contracts were
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signed in the foreign country. Mreover, the allegiance of both
defendants was foreign. |d. at 282-83. "[T]he only significant
factor pointing to the application of United States | aw [was] the
domcile of the plaintiff." 1d. at 284. W are persuaded that the
connections with the United States in this case are substantial and
require a different result than Fogl eman.

[11. JO NT AND SEVERAL LI ABILITY Penrod argues
that traditional joint and several liability, under which even a
contributorily-negligent plaintiff may recover his entire damages
award from any defendant held to be partially responsible, has no
place in a worl d where conparative negligence is the norm Penrod
poi nts out that under the present scenario, Coats, who was found by
the jury to be 20% responsible for his injuries, will be able to
satisfy 100% of his judgnent from the equally-negligent Penrod.?
In Penrod's view, Coats should have to bear part of the risk that
the judgnent against MS, found 60% responsible for Coats'
injuries, may be wholly or partially uncollectible.® Consequently,
Penrod seeks to nodify the district court's judgnent by limting
Coats' ability to recover the entire judgnent fromeither Penrod or
MS in proportion to Coats' own contributory negligence. To

acconplish this change in the judgnent, Penrod advocates the

SAfter subtracting Coats' 20%contributory fault, the trial
court's judgnment was for $740,000 jointly and several |y agai nst
Penrod and MS. Under traditional joint and several liability
principles, Penrod -- equally as responsible as Coats (20% fault)
-- will be liable for the entire $740, 000 j udgment.

W note that no evidence of insolvency or uncollectibility
has been presented in this case.
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adoption of nodified joint liability in the general maritine |aw.
According to Penrod, the nodified joint liability proposal is a
fairer allocation of the responsibility of each party, and is
consistent with devel opnents in the state |aw that have abol i shed
or nodifiedtraditional joint and several liability. To understand
why we reject the invitation to adopt nodified joint liability, we
must begin by understanding the changes that the proposal would
work in the general maritine | aw.
A.  Understandi ng the Proposal

Penrod's nodified joint liability proposal adopts an approach

advocat ed si xty years ago by Charles O Gegory, a professor of |aw

at the University of Chicago. See Charles O Gegory, Legislative

Loss Distribution in Negligence Actions, 77-79, 142-48 (1936).

Judge Garwood in turn advocat ed Prof essor Gregory's approach, using
the exanple of a three-car accident in which all three parties --
plaintiff A defendant B, and defendant C -- are equally at fault:
"the risk that Cw Il not conpensate plaintiff A. . . is borne by
A and B in the respective ratios that the fault of each of them

bears to the total fault of both." Sineon v. T. Smth & Son, Inc.,

852 F.2d 1421, 1436-48 (5th CGr. 1988) (Garwood, J., concurring in
part and dissenting in part), cert. denied, 490 U. S. 1106 (1989).

The court would divide B's negligence by A's and B s conbined
negligence (A + B) to calculate the extent of B's nmaximm
liability, which in this hypothesis would be 50% or 33%/ 66%
Thus, at a maximum A can collect from B half of the danmages

awarded -- rather than the two-thirds A would have been able to
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collect from B under traditional joint and several liability. B
woul d then have a contribution claimagainst Cfor that anount of
the judgnent it actually pays over its 1/3 share of fault.

The jury here awarded total danages of $925, 000 and found t he
plaintiff, Coats, to be 20% responsible, Penrod to be 20%
responsible, and MS to be 60% responsible. The adoption of
Penrod's nodified joint liability proposal woul d provide Coats with
a judgnent that includes a joint liability conponent and a several
liability conponent against each defendant.’” Penrod's proposa
woul d work as foll ows:

Penrod's maxinmumliability would be $462, 500:

20 X 925,000
20 + 20

(Penrod' s negligence divided by the sumof Penrod's and Coats'
negligence, multiplied by the total damages award)
Simlarly, MS nmaximumliability would be $693, 750:

60 X 925,000
20 + 60

(MS negligence divided by the sum of MS and Coats'
negligence, multiplied by the total damages award)

The trial court would then subtract MS maximum liability
(%693, 750) fromthe anbunt Coats can collect ($740,000)8 to arrive
at $46, 250 for which Penrod is solely liable. This $46,250 figure

The fornmula for calculating the joint liability conponent
and the several liability conponents can be algebraically
expressed. See Sineon, 852 F.2d at 1449 n.2 (King, J., specially
concurring).

8Coats is 20% contributorily negligent. Thus, even though
the total damages award is $925, 000, Coats' maxi numrecovery is
$740, 000 (80% of the total danmges).

18



is Penrod's several liability conponent. Simlarly, when Penrod's
maxi mum liability ($462,500) is subtracted fromthe total anount
that Coats can collect ($740,000), MS is solely liable for
$277,500 of the judgnment. This $277,500 figure is MS severa
conponent. Finally, Penrod's and MS joint |liability conponent
(%416, 250) is calculated by subtracting the sum of Penrod' s sole
liability ($46,250) and MS sole liability ($277,500) from Coats'
maxi mum overal | recovery ($740,000).°

Coats coul d pursue Penrod for the anmount of Penrod's maxi num
liability ($462,500), and then seek recovery from MS for the
remai ni ng $277,500 ($740,000 - $462,500) that Coats can collect.
Because Penrod woul d have paid nore ($462,500) than its 20% share
of fault ($185,000), Penrod would have a contribution claim
agai nst MS for the extra $277,500 ($462,500 - $185, 000) i n damages
that it paid over to Coats. Simlarly, Coats could pursue MS for
the anobunt of MS maxinmum liability ($693,750), and then seek
recovery from Penrod for the remmining $46,250 ($740,000 -

Note that the sumof the joint liability conponent and the
several liability conponents should equal the plaintiff's nmaxi mum
overall recovery. |In this case, $416,250 (joint conponent) +
$46, 250 (Penrod' s several conponent) + $277,500 (MS several
conponent) = $740, 000 (Coats' maxi num recovery).

Simlarly, the sumof the joint liability conponent and an
i ndi vi dual defendant's several liability conponent shoul d equal
that defendant's maxinumliability. For exanple, $416,250 (joint
conmponent) + $46, 250 (Penrod's several conponent) = $462, 500
(Penrod's maximumliability). In the sane manner, $416, 250
(joint conponent) + $277,500 (MS several conponent) = $693, 750
(MS maximumliability).

pPenrod's 20% share of fault is calculated by nmultiplying
Coats' total damages award ($925,000) by twenty percent.
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$693, 750) that Coats can collect. Because M S woul d have paid nore
than its 60% share of fault ($555,000), MS would have a
contribution clai magai nst Penrod for the extra $138, 750 ($693, 750
- $555,000) in damages that it paid over to Coats.

The nodified joint liability proposal benefits defendants.
Penrod would be liable for $740,000 under traditional joint and
several liability, but only for $462,500 under nodified joint
liability. On the other hand, the proposal hurts plaintiffs,
because full recovery of damages is harder to get under nodified
joint liability than under the traditional schene. Mathematically,
"[s]ince a defendant's joint liability would becone defined by a
sumwhich is |l ess than the total anount of the defendants' conbi ned
liabilities, a plaintiff could recover the total anount he is owed
only by enforcing the judgnent agai nst each and every defendant."
Si neon, 852 F.2d at 1449 (King, J., specially concurring). It also
goes wthout saying that the plaintiff wll have to expend
additional effort and noney to collect the award fromtwo different
def endants, a circunstance whi ch becones nore expensive with each
addi tional co-defendant. Furthernmore, in the event that one
defendant is statutorily i mune, insolvent, or otherw se judgnent-
proof, the plaintiff will receive |less than his total recoverable
damages as found by the trier-of-fact, even if he recovers agai nst
all remaining defendants. For exanple, at best, Coats would

receive only 63% of his maxi mumrecovery ($462,500 / $740,000) if

UM S 60% share of fault is calculated by multiplying
Coats' total damages award ($925,000) by sixty percent.
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M S is insolvent or otherw se judgnent-proof. Although thereis no
evi dence of insolvency or uncollectibility in the case before us,
Penrod and the proponents of nodified joint liability justify this
result by arguing that a partially-negligent plaintiff, such as
Coats, should bear part of the risk of noncollection, rather than

pl acing the entire burden upon the defendants.'?

12Judge Garwood's position has evol ved sonewhat over the
years since Sineon. In his partial dissent in Sinmeon, and in his
di ssent here, Judge Garwood devel ops his nodified joint liability
proposal by devising a joint liability conponent and a several
liability conponent for each defendant. W have al ways proceeded
under the assunption that resort to the joint and several
conponents i s necessary to the operation of his proposal.
Li kewi se, we have al ways proceeded under the assunption that a
plaintiff can only recover the total anmount that he is owed by
enforcing the judgnent agai nst each and every defendant. | ndeed,
in his dissent, Judge Garwood states that "Apportionnent of
Liability also notes that the Sineon di ssent approach requires
“the plaintiff to pursue enforcenment of the judgnent against al
sol vent defendants in order to recover the full anpount.'" Judge
Garwood does not dispute this assessnent, but nerely notes that
Apportionnent of Liability "does not expressly characterize this
as undesirable."

In his present dissent, Judge Garwood tells us, however,
that "it will always suffice to sinply provide in the judgnent a
maxi mum anmount whi ch may be coll ected from each particul ar
defendant,"” and he inplies that reference to the conponents, and
to the conplex formulas that formthe basis for cal cul ating these
conponents, i s unnecessary.

Judge Garwood's new position, however, is sinply incorrect
in a situation (common in maritinme personal injury cases) where
there are nore than two defendants. In this situation, if there
is no problemof insolvency or uncollectibility, then a judgnent
specifying only a maxi num anount of liability and a proportionate
share of fault for each defendant will suffice. |If, however,
there are nore than two defendants, at |east two of which are
sol vent and at | east one of which is insolvent (e.g., three
def endants, only one of which becones insolvent), then the
plaintiff, because he can only achieve full recovery by
coll ecting each defendant's several conponent and one
sati sfaction of the joint conponent, wll need to know the
several liability of each solvent defendant. Furthernore, each
sol vent defendant will want to know the anobunt that it is solely
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B. The Case for Mddified Joint Liability

Penrod asserts that nodified joint liability shoul d be adopt ed
for two basic reasons. First, Penrod argues, the traditional rule
of joint and several liability was not intended to apply to a
contributorily-negligent plaintiff. As Penrod sees it, the renoval
of the requirenent that the plaintiff be wholly innocent has
unfairly allowed a contributorily negligent plaintiff to recover
the entire judgnent from a defendant whose fault is mnuscule.
Second, Penrod notes that the general maritinme |aw has been
responsive to changes in the comon |law and to |egislative
enact nent s. In Iight of the nodifications to joint and severa
liability enacted by many states, Penrod argues that admralty
courts should change the general maritinme law to respond to these

devel opnents. W disagree with both of these contentions.

1. The traditional rule of joint and several liability
The traditional rule of joint and several liability can be
traced back to eighteenth century England and the case of H Il v.

Goodchild, 98 Eng. Rep. 465, 5 Buff. 2790 (K. B. 1771). The rule

liable for, i.e., its several conponent, so that it does not
overpay the plaintiff at this pre-contribution stage.

Simlarly, if the plaintiff has fully recovered before one
of the defendants becones insolvent (i.e., post-collection, but
pre-contribution), the defendant that paid the joint conponent
w il want to know the insolvent defendant's several conponent
such that it can be recovered fromthe overpaid plaintiff.

O herwi se the risk of noncollection is disproportionately borne
(vastly so) by the defendant that paid the joint conponent.

In sunmary, there is no way to avoid the conputation of the
joint and several conponents of each defendant's liability, and
consequently, there is no way to avoid the conplexity of the
formul as included in Judge Garwood's di ssent.
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was derived from the principle that a cause of action was
"unitary," and therefore, apportionnent of damages by the jury was

not permtted. See W Page Keeton et al., Prosser and Keeton on

The Law of Torts § 46, at 323 & n.5 (5th ed. 1984) [hereinafter

"Prosser & Keeton"] (collecting cases). Consequently, it was
i npossi ble to i npose upon the individual defendants anything | ess
than entire liability. See Larry Pressler & Kevin V. Schieffer,

Joint and Several Liability: A Case for Reform 64 Denv. U. L.

Rev. 651, 655 (1988).

Oiginally, joint and several Iliability was confined to
situations where the joint tortfeasors acted "in concert."” See
Pressler & Schieffer, supra, at 660; see also Prosser & Keeton,
supra, 8§ 46, at 322-23. The rule was conbined with the conmon-| aw
rules of procedural joinder, which were |imted in application to

tortfeasors acting in concert." Consequently, under the
restricted joinder rules, defendants coul d not be joi ned, and joi nt
liability could not be inposed, unless the defendants had in fact
acted together to cause the harm This circunstance apparently | ed

the American courts to equate "joinder"” and "joint liability." See

Pressler & Schieffer, supra, at 660; see also id. ("At common | aw,
the concepts of procedural joinder and joint and several liability
wer e i ndi stingui shabl e because there coul d be no joinder of parties
unless it was alleged that they were jointly responsible for acts
done in concert.").

A separate rationale of inposing "entire liability" devel oped

al ongside the concept of joint liability for those acting "in
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concert." Under this corollary reasoning, "a defendant m ght be
liable for the entire | oss sustained by the plaintiff, even though
the defendant's act concurred or conbined with that of another
wrongdoer to produce the result or, as the courts have put it, that
the defendant is liable for all consequences proximately caused by
the defendant's wongful act." Prosser & Keeton, supra, 8§ 47, at
328. This notion reflected the belief that a tortfeasor should be
responsible for all consequences stemming from his actions,
regardl ess of the fortuitous circunstance that others may al so have
contributed to the injury.

By 1876, the common-law rule of joint and several liability
was being discussed in the admralty setting:

Nothing is nore clear than the right of a plaintiff,

having suffered such a loss, to sue in a common-|aw

action all the wong-doers, or any one of them at his

election; and it is equally clear, that, if he did not

contribute to the disaster, heis entitled to judgnent in

either case for the full anobunt of his |oss. He may

proceed against all the wong-doers jointly, or he may

sue themall or any one of them separately .

Acts wongfully done by the co-operation and joi nt agency

of several persons constitute all the parties wong-

doers, and they nmay be sued jointly or severally; and any

one of them said Spencer, CJ., isliable for theinjury

done by all
The Atlas, 93 U S. 302, 315 (1876). In this context, as in others,
the concern that the innocent plaintiff receive full recovery of
hi s damages was offered as one of the primary justifications for
joint and several liability. In fact, as we will explain, this
consi deration has apparently taken on an el evated significance in
maritime | aw because of special concerns unique to the admralty,
especially its role as "protector" of seanen. Joint and severa
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liability has the benefit of allowng a seaman to pursue and to
collect his entire damages award from one co-defendant when the
generally international character of his profession mght nake it
difficult or inpossible to locate or to collect from other
tortfeasors.

Penrod argues that joint and several liability was
"historically one of two counterbal anci ng principles arising out of
the legal theory of the 19th Century that all parties are
responsible for all of the consequences of their negligence."
According to Penrod, the "second half" of this couplet is the
concept of contributory negligence, which at comon | aw woul d cut
off all recovery for the partially-responsible plaintiff. Thus,
only a wholly-innocent plaintiff had the advantage of collecting
his entire damages award fromany of the jointly |iabl e defendants.
As Penrod argues, when the tide of conparative negligence swept the
nation, and a plaintiff's own negligence was no | onger an absol ute
bar to recovery, the bal ance of the "couplet" was destroyed. Thus,
because joint and several liability was born in the context of the
whol I y-i nnocent plaintiff, Penrod argues that it should be limted

to that context.?®

Bpenrod points out that nodified joint liability would not
alter the "traditional" recovery of a wholly-innocent plaintiff.
In situations where a plaintiff is found to be without fault, his
proportionate share of fault, by definition, will be 0% Under
nodified joint liability, the defendant's proportionate share of
fault would be divided by the sumof the plaintiff's 0% and that
defendant's proportionate share of fault, yielding that
defendant's maximumliability. As Penrod illustrates, assumng a
whol I y-i nnocent plaintiff and a defendant who is 20% at fault,
the equation is as foll ows:
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In support of its position, Penrod points to The Atlas,
contending that it was the first case to adopt joint and several

liability inadmralty. See The Atlas, 93 U.S. at 314 ("[P]roof of

entire innocence or freedomfromfault . . . entitles the pronoter
of a suit for such a claimto full conpensation for his |loss from
the guilty party."). Wile The Atlas may have been such a

f oundat i onal case, see Ednonds V. Conpagni e Ceneral e

Transatl anti que, 443 U S. 256, 260 n.7 (1979) ("W stated the

comon-law rule in The Atlas and adopted it as part of admralty
jurisprudence . . . . "), Penrod's position is sinply not
conpel ling because its statenent of history is inconplete. The
nmove to conparative negligence in maritine personal injury |aw

occurred over a century ago wth the decision in The Max Morris,

137 U.S. 1, 14-15 (1890).' See also Socony-Vacuum G| Co. v

0 + 20 = 20
20 divided by 20 = 1 or 100%

Thus, the faultless plaintiff can still recover 100% of its
judgnment from any of the creditworthy and non-i mune defendants.

¥'n The Max Morris, the Suprene Court also affirmed a | ower
court's decree for divided damages. See The Max Morris, 137 U. S.
at 15. Significantly, however, the Court noted that the divided
damages issue was "the only question certified," and therefore,
the Court's jurisdiction was "limted to reviewng this
question.” 1d. As the Court concl uded:

Whether, in a case like this, the decree should be for
exactly one-half of the damages sustained, or mght, in the
di scretion of the court, be for a greater or |less proportion
of such damages, is a question not presented for our

determ nation upon this record, and we express no opinion
upon it.

26



Smth, 305 U S. 424, 429 (1939); The Arizona v. Anelich, 298 U. S

110, 122 (1936); Prosser & Keeton, supra, 8 67, at 471 ("Qutside of
admralty, conparative negligence did not appear in Anmerican
jurisprudence until the early twentieth century."). | ndeed, as
early as 1920, the rule of conparative negligence was incorporated
into the Jones Act and into the Death on the H gh Seas Act. See 46
U S. C 8§ 688 (Jones Act); 46 U S.C. § 766 (DOHSA); see also United

States v. Reliable Transfer Co., 421 U. S. 397, 408 n.13 (1975)

(noting that conparative negligence is applicable under the Jones
Act and under DOHSA). The nove to conparative negligence, however,
did not abrogate admralty's application of joint and several
liability, and the two doctrines have continued to work side-by-
side in the maritinme law. Three Suprene Court decisions strongly
support this proposition, and Penrod points to no deci sion, Suprene

Court or otherwise, to the contrary.?®®

5Despite Judge Garwood's reliance in dissent on Petition of
Kinsman Transit Co., 338 F.2d 708 (2d Cr. 1964), the approach
taken in Kinsman Transit is not the approach advocated by Penrod
and the dissent. In Kinsman Transit, Kinsman was one of three
liable parties, but its liability had been limted by statute.
See id. at 713. Thus, at the tine of the judgnent, Kinsman's
share had al ready been determ ned to be uncollectible, and the
Second Circuit reallocated Kinsman's responsibility
proportionately anong the other two parties. See id. at 726.

In the instant case, however, no evidence of
uncol lectibility is present in the record. Nevertheless, the
proposal advocated by Penrod and the dissent would still
"reallocate" as part of the initial judgnent -- before it is
determ ned that Penrod's or MS share is uncollectible. Thus,
the dissent's proposal builds the risk of noncollection into the
j udgnent, disadvantaging the plaintiff regardl ess of whether a
defendant's share actually proves to be uncollectible. Sinply
put, although the dissent maintains that Kinsnman Transit "is
directly on point and should control," the approach in Kinsman
Transit fails to provide direct support for the dissent's
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I n Pope & Tal bot, Inc. v. Hawn, Hawn, a carpenter, was wor ki ng

for Haenn, an independent contractor, aboard Pope & Tal bot's ship.
See 346 U. S. 406, 407 (1953). After suffering injuries on the
shi p, Hawn brought a negligence and unseawort hi ness acti on agai nst
Pope & Tal bot under general maritine |aw. Id. Pope & Tal bot
i npl eaded Haenn and sought contribution or indemmity. The district
court rendered judgnent against Pope & Talbot for 100% of the
damages |l ess 17.5%for the proportion due to plaintiff's fault. It
al so awarded contribution to Pope & Talbot for Haenn's share of
faul t. See id. at 408. The court of appeals affirned Hawn's
j udgnent against Pope & Talbot, but reversed the judgnent of
contribution because there was no right of contribution in such
cases. See id. The Suprene Court affirmed the application of
joint and several |liability even though Pope & Tal bot had no ri ght
of contribution agai nst Haenn and even though Hawn was at fault.
In other words, the Court treated conparative fault as consistent
wth traditional joint and several liability. The plaintiff was
responsi ble for his own share of conparative fault, but the risk of

noncol l ection fell on defendants, rather than on an injured victim

proposal. Simlarly, the dissent's reliance on the non-admralty
cases of Prestenbach v. Rains, 4 F.3d 358 (5th Cr. 1993), and
Davis v. Commercial Union Insurance Co., 892 F.2d 378 (5th Gr.
1990), is also m splaced, because in those cases, the partially-
i abl e enpl oyer was known to be statutorily imune before

j udgnent was entered.

Finally, as will be discussed further, we nerely note that
Kinsman Transit was deci ded before a series of Suprenme Court
admralty decisions concerning uniformty between the |egislative
and the judicial maritine | aw
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| n Ednonds v. Conpagni € General e Transatl anti que, 443 U. S. 256

(1979), Ednonds, the plaintiff | ongshoreman, was injured on a ship
not owned by his enpl oyer stevedoring conpany. See id. at 258. He
recei ved benefits fromhis enpl oyer under the Longshore and Har bor
Wor kers' Conpensation Act (LHWCA), and he additionally brought a
negl i gence action agai nst the shi powner under 33 U.S.C. § 905(b) --
a provision of the LHWCA added by Congress in 1972 to specifically
aut hori ze such suits. See id. The jury apportioned the $100, 000
of damages as follows: 10%to the plaintiff, 20%to the shi powner,
and 70% to the stevedoring conpany. The trial court reduced the
award by the anobunt of the plaintiff's negligence, but the court
could not permt Ednonds to recover any of the judgnent fromthe
enpl oyer stevedoring conpany because the enployer was not a party
to the suit, as the LHWCA had specifically limted its liability.
See id. at 261. Consequently, at the end of the day, the
shi powner, whose conduct was determ ned to have caused only 20% of
the harm was held to be liable for 90% of the entire judgnent --
even though it had no contribution rights against the statutorily-
i mmune stevedore.

The shi powner nmade two argunents to the Suprene Court: (1)
that in the process of specifically authorizing negligence suits
agai nst shi powners through the LHWCA's 1972 anendnents, Congress
limted a shipowner's liability to only that proportion of the
plaintiff's damages which the shi powner actually caused -- in this
case, 20% and (2) that even if Congress did not decree

proportionate liability, the Suprenme Court should, wusing its
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authority to fashion the general maritine law, Iimt the
shipowner's liability to its proportionate share of the
| ongshoreman' s damages.

The Suprenme Court began its exam nation of the argunents by
remarking that "[a]dmralty law is judge-nade |law to a great
extent," and by comenting that prior to 1972, a |ongshoreman's
negli gence action against a shipowner was recogni zed by genera
maritime law, not by statute. See id. at 259-60. As the Court
expl ained, prior to 1972, the general maritine |aw fashioned an
injured plaintiff's recovery pursuant to the principles of joint
and several liability. See id. at 260 & n.7. | nportantly, the
Court made it clear that the contributory negligence of a plaintiff
had never changed the traditional rule:

As [admralty | aw] had evol ved by 1972, a | ongshoreman's

award in a suit against a negligent shipower would be

reduced by that portion of the danages assignable to the

| ongshoreman's own negligence; but, as a matter of

maritime tort |aw, the shi powner woul d be responsible to

the I ongshoreman in full for the renmainder, even if the

stevedore's negligence contributedtotheinjuries. This

latter rule is in accord with the common |aw, which
allows an injured party to sue a tortfeasor for the ful

anount of damages for an indivisible injury that the

tortfeasor's negligence was a substantial factor in

causing, even if the concurrent negligence of others
contributed to the incident.
ld. at 259-60.

After establishing the state of the law prior to the LHACA' s
1972 amendnents, the Court turned its attention to the anmendnents
thensel ves and to their effect on the judicially-created doctrine
of joint and several liability. An analysis of the anendnents | ed

the Court to conclude that Congress had not upset the "long-
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established and fam liar principl[e] of maritine | aw by i nposing a

proportionate-fault rule." ld. at 263 (internal quotation
omtted). The Court noved, therefore, to the remaining issue of
whet her it should nmake the vessel |iable only for the damages in

proportion to its own negligence when a |ongshoreman sues the

vessel owner for negligence under the LHWCA. See id. at 271. To

this question, the Court answered "no":

[We are m ndful that here we deal with an interface of
statutory and judge-made law. . . . By now changi ng what
we have al ready established that Congress understood to
be the law, and did not itself wish to nodify, we m ght
knock out of kilter this delicate bal ance. As our cases
advi se, we should stay our hand in these circunstances.
Once Congress has relied upon conditions that the courts
have created, we are not as free as we woul d ot herw se be
to change them A change in the conditions would
effectively alter the statute by causing it to reach
different results than Congress envisioned.

Id. at 271-73 (citations omtted) (footnote omtted).?!®

*penr od and Judge Garwood's dissent claimthat Ednonds does
not preclude the adoption of nodified joint liability in this
case because Ednonds was a LHWCA statutory construction case,
whereas in the pure maritime context, the federal courts wite on
a cleaner slate. See MDernott, Inc. v. AnrCyde, 114 S. O
1461, 1471 (1994) (stating that Ednonds "primarily" involved
interpretations of the LHWCA).

O course, the McDernott Court did not intend to limt the
i nport of Ednonds to LHWCA cases because, as will be expl ai ned,
it specifically took the time to reconcil e Ednonds' reaffirmation
of "the well-established principle of joint and several
liability" with the general maritine rule of proportionate
settlenment credit. See id. at 1471-72. Mbreover, while it is
true that Ednonds primarily focuses on the LHWCA and per haps does
not preclude a change in the pure maritine context, the Court
clearly refers to joint and several liability, in a situation
involving a contributorily-negligent plaintiff, as the rule of
the "maritine tort law," and the Court's nessage, at a m ni num
appears to be that joint and several liability is still the rule
in admralty.

More inportantly, even if Ednonds is given the contended for
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Furthernore, the Court's nore recent decision in MDernott,

Inc. v. AnClyde, 114 S. C. 1461 (1994), again recognized the

conti nued application of joint and several liability in the general
maritime |aw At issue in MDernott was the proper nethod of
accounting for a settlenment with certain defendants in the
cal cul ation of the anobunt of a plaintiff's injuries for which non-
settling defendants could be held liable at trial. See id. at
1463. The Court adopted a "proportionate share" settlenent rule
that would dimnish the claim of the injured party against the
remai ning defendants in proportion to the settling defendant's
share of fault, as found by the trier-of-fact. See id. at 1470-72.
The Court was persuaded that the proportionate share approach was
superior to other options, in part because it was consistent with

the Court's previous decisionin United States v. Reliable Transfer

Co., 421 U. S 397 (1975). In Reliable Transfer, the Suprene Court

adopted a rule requiring the assessnent of damages on the basis of
proportionate fault, and the Court abandoned a century-old "divi ded
damages" rul e, whereby property damages were divi ded equal | y anong
co-defendants, primarily in collision cases, wthout regard to

their relative degrees of fault. See id. at 410-11

narrow construction, the Ednonds Court reaffirmed traditiona
joint and several liability in the LHANCA context. As will be
explained in Part 111(C (1), when considering an anal ogous rul e
for the general maritinme |aw, the Suprenme Court has expressed a
desire for harnony with statutes such as the LHWCA. Thus, even
when gi ven a narrow construction, Ednonds' enbrace of traditional
joint and several liability in the LHWA context counsels us to
mai ntain traditional joint and several liability in the general
maritinme | aw.
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The respondents in MDernott argued that the proportionate
share approach was inconsistent with the Court's earlier decision
i n Ednonds, as joint and several liability was applied in Ednonds,
and no reduction in the shipowner's judgnent was nade for the

proportionate fault attributed to the stevedore. See MDernott,

114 S. . at 1471. Inrejecting the argunent, the McDernott Court
noted that Ednonds was "primarily" a LHWCA statutory construction
case, but the Court al so observed that:
one can read [Ednonds] as nerely reaffirmng the well -
establ i shed principle of joint and several liability. As

the Court pointed out, that principle was in no way
abrogated by Reliable Transfer's proportionate fault

approach. . . . [T]lhere is no tension between joint and
several liability and a proportionate share approach to
settl enents. Joint and several liability . . . can
result in one defendant's paying nore than its

apportioned share of liability when the plaintiff's
recovery from other defendants is |imted by factors
beyond the plaintiff's control, such as a defendant's

i nsol vency. . . . Unlike the rule in Ednonds, the
proportionate share rule announced in this opinion only
appl i es when there has been a settlenent. |n such cases,

the plaintiff's recovery agai nst the settling defendants
has been limted not by outside forces, but by its own
agreenent to settle. There is no reason to allocate the
shortfall to the other defendants, who were not parties
to the settlenent.

114 S. C. at 1471-72 (footnotes omtted) (enphasis added). It is
worth repeating that the Court specifically recited that the
principle of joint and several liability "was in no way abrogated

by Reliable Transfer's proportionate fault approach,” thus treating

joint and several |iability and proportionate fault as conpatible
inadmralty. 1d. at 1471.
Numer ous | ower court decisions also recognize that joint and

several liability isthe maritine rule, even when the case i nvol ves
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a contributorily-negligent plaintiff. See, e.q., Drake Tow ng Co.

v. Meisner Marine Constr. Co., 765 F.2d 1060, 1063, 1067 (11th Cr

1985) (stating, in a maritine tort case involving the Suits in
Admralty Act, that a contributorily-negligent plaintiff "may
recover its entire damages, |ess that proportion attributable to
its owm fault, from the United States,” even though the United
States was only 20% at fault while another defendant was 60% at

fault); Gele v. Chevron GI Co., 574 F.2d 243, 245, 250-51 (5th

Cr. 1978) (stating, in a general maritinme lawsuit, that the
plaintiff's own negligence "would not bar recovery of damages" and
that the plaintiff has a "right to collect all his danages fromone
party in the event he is unable to obtain the relative portion of
damages fromeach party at fault"); see also Maritinme Conparative
Responsibility Act as Referred to House Committee on Judiciary,
§ 2, HR 3318, 102d Cong., 1st Sess. (1992) comments, reprintedin
2 Benedict on Admralty §8 7, at 1-35 (7th ed. 1994) ("The existing

maritime rule of joint-and-several liability of joint tortfeasors
continues to apply under this Act. This is true whether the

claimant was contributorily negligent or not."); 1 Thomas J.

Schoenbaum Admralty and Maritine Law 8 5-5, at 167 (2d ed. 1994)
("The adoption of conparative fault has not affected the well
established rule that there is joint and several liability in

admralty tort actions."); cf. Enpire Seafoods, Inc. v. Anderson,

398 F.2d 204, 217 & n.21 (5th Cr.) (observing that with regard to
t he di vi ded damages rule for mutual fault, "[t]he authorities state

the rule in terms of “innocent third parties.". . . [We are
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convinced that the reduction of [the contributorily-negligent
plaintiffs'] respective recoveries under the conparative negligence
doctrine is to be considered full penalty for their fault and that
they must, thereafter, be treated in the sane manner as " innocent

third parties.'"), cert. denied, 393 U. S. 983 (1968).7"

W& note that substantially all of Judge Garwood's di ssent
is directed to supporting the startling proposition that joint
and several liability is not the existing rule in maritinme
personal injury cases. The dissent admts that its efforts are
directed to nmaking the sinple point "that the issue is
essentially open,"” and it argues that the "l ongstandi ng general
maritime rule” is that even an innocent plaintiff who is
"personally injured in an accident . . . recovers judgnent
initially fromeach defendant for only half his damages, and can
go beyond that as to each only by first showng his (plaintiff's)
inability to collect fromthe other defendant the latter's half."

Despite the dissent's heroic efforts to distinguish
precedent, its position sinply defies reality. The dissent
focuses on nineteenth century collision settings rather than
maritime personal injury cases, and it is beyond dispute that
joint and several liability is the rule in maritinme personal
injury cases. See Ednonds, 443 U. S. at 259-60 ("As [admralty
| aw] had evolved by 1972, a |ongshoreman's award in a suit
agai nst a negligent shipowner would be reduced by that portion of
t he damages assignable to the | ongshoreman's own negligence; but,
as a matter of maritinme tort |law, the shipowner would be
responsible to the | ongshoreman in full for the remai nder, even
if the stevedore's negligence contributed to the injuries.”
(enphasi s added)); id. at 271 ("Congress did not intend to change
the judicially-created rule that the shipomner can be nmade to pay
all the danmages not due to the plaintiff's own negligence . . :
" (enphasi s added)); NbDernDtt 114 S. . at 1471 ("[Q ne can
read that opinion [Edmonds] as merely reaffirmng the well -
est abl i shed pr|n0|ple of joint and several liability." (enphasis
added)); see also Maritinme Conparative Responsibility Act as
Referred to House Committee on Judiciary, 8 2, H R 3318, 102d
Cong., 1st Sess. (1992) comrents, reprinted in 2 Benedict on
Admralty 8 7, at 1-35 (7th ed. 1994) ("The existing maritine
rule of joint-and-several liability of joint tortfeasors
continues to apply under this Act. This is true whether the
claimant was contributorily negligent or not." (enphasis added));
1 Thomas J. Schoenbaum Admralty and Maritine Law 8 5-5, at 167
(2d ed. 1994) ("The adoption of conparative fault has not
affected the well established rule that there is joint and
several liability in admralty tort actions." (enphasis added)).
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In addition, Penrod's characterization of the contributory
negl i gence bar and joint and several liability as a coupl et ignores
the inportant fact that the principles of contribution and
indemmity were al so devel oped as a procedural neans to counteract
t he danger that one defendant woul d be unduly burdened. See Marie

R Yeates et al., Contribution and Indemity in Mritinme

Litigation, 30 S. Tex. L. Rev. 215, 217 (1989). Contri bution
principles distribute a loss "by requiring each tortfeasor to pay
that proportion of the damages attributable to his actions." |1d.
I ndemmity "permts one tortfeasor to shift all of the loss onto
another tortfeasor if it is determned that the latter should
rightfully answer for all of the plaintiff's damages.” 1d. Both
contribution and i ndemmity provi de a mechani smfor apportioningthe
plaintiff's danages anong the tortfeasors thensel ves. See id.
This apportionment is designed to alleviate any unfairness
resulting fromjoint and several liability because the tortfeasor
paying the entire judgnent can recoup sone or all of the paynents

fromthe other tortfeasors. |In short, Penrod's argunent that joint

Even Penrod acknow edges that joint and several liability is
the existing rule of maritime personal injury law. Penrod asks
us to change the general maritine law to "replace" joint and

several liability with "nodified joint liability." Indeed, it
frames its first issue as "[w hether the doctrine of joint and
several liability should be retained in maritine | aw' (enphasis

added). Sinply put, as recognized by the Suprene Court, maritine
| awyers, comrentators in the field, and the appellant itself, the
issue is not open: joint and several liability is the rule in
maritime personal injury cases.

Thus, Penrod and the dissent ask us to change the existing
law of maritine personal injury to adopt a proposal that no
jurisdiction has yet to adopt. As we explain, granting such a
request is neither authorized nor prudent.
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and several liability is reserved only for innocent plaintiffs is
plainly inconsistent wwth the accepted practice of the maritine
I aw.
2. Signals fromthe states
Adm ralty courts have historically been responsive to common-

| aw devel opnents and to | egi sl ative enactnents. See, e.q., Mragne

v. States Marine Lines, 398 U. S. 375, 392 (1970). |In Mragne, for

exanple, the Suprenme Court created a general maritine wongfu

death cause of action after observing that federal and state |aw
had changed to all ow recovery for wongful death. See id. at 390-
93, 401.

It is also true that the Suprene Court has been willing to
forge a general maritime position when no whol esal e consensus has
devel oped. In MDernott, the Court noted that no uni formconsensus
had devel oped for an approach to the issue of settlenent credits,
but the Court went on to evaluate and to choose from the three
"principal" alternatives identified by the Anerican Law Institute.

See McDermott, 114 S. C. at 1465-67. Nevert hel ess, on nore than

one occasion, the Suprene Court has counsel ed agai nst the adoption
of a distinctly mnority view See id. at 1466 n.8 ("W are
unwi lling to consider a rule that has yet to be applied in any

jurisdiction."); Mles v. Apex Marine Corp., 498 U. S. 19, 35 (1990)

(noting the Court's disconfort with "adopting a distinctly mnority
view," and inplying that the Court prefers a nore "whol esale" and

"uni fornt policy judgnent).
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Wth these principles in mnd, an exam nation of the state | aw
and nodel |aw changes to traditional joint and several liability is
striking, as the wde variety of alternatives reveals a
fragnentation in approaches far greater than the Court was
presented with in McDernott. To begin with, approximtely twenty
years ago, joint and several liability was the rule in every state.
See Pressler & Schieffer, supra, at 656.'® Since that tinme, a

majority of the states have nodified the concept, either by

substantial limtation or by outright elimnation. See id. at 656-
57. Thirteen states, however, still adhere to traditional joint
and several liability.

The 1977 Uniform Conparative Fault Act adopted an approach
that begins wth a joint and several judgnent, but permts a
defendant to return to the court that entered the judgnent to

request the court to reallocate a defendant's equitable share of

8The Restatenent (Second) of Torts incorporates traditional
principles of joint and several liability:

Each of two or nore persons whose tortious conduct is a
| egal cause of a single and indivisible harmto the
injured party is subject to liability to the injured
party for the entire harm

Rest at enent (Second) of Torts 8 875 (1979). Section 879 further
el abor at es:

If the tortious conduct of each of two or nore persons
is a legal cause of harmthat cannot be apportioned,
each is subject to liability for the entire harm
irrespective of whether their conduct is concurring or
consecuti ve.

Id. 8 879. The Restatenment (Second) is the latest edition, as
the Restatenent (Third) on apportionnment issues is presently in
the initial drafting stage.
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the judgnent -- after it is established to be uncollectible --
anong the remaining tortfeasors and the contributorily-negligent
plaintiff:
Upon notion made not | ater than [one year] after judgnent
is entered, the court shall determ ne whether all or part
of a party's equitable share of the obligation is
uncol l ectible fromthat party, and shall reall ocate any
uncol |l ecti bl e anount anong the other parties, including
a claimant at fault, according to their respective
percentages of fault.
Uni form Conparative Fault Act 8 2(d), 12 U L.A 50 (Supp. 1993).
The Maritinme Law Association also adopted this court-ordered
reall ocation approach in the legislation that it proposed to

Congress in 1992.1°% See Maritinme Conparative Responsibility Act as

The Maritinme Law Association's proposed reform appears to
have been spurred by a desire to resolve -- in a nore
sati sfactory manner than sone courts had done -- the settlenent
of clains anong joint tortfeasors issue. As Benedict on

Adm ralty expl ains:

Prior to the grant of certiorari in MDernott and
Boca Grande Cub, it appeared that no uniformrule
woul d develop in the law relating to the settl enent of
clains anong joint tortfeasors in maritine personal
injury clainms. Absent a ruling by the Suprene Court,
new | egi sl ati on by Congress appeared the nost practical
way to settle the lawin this area.

The Maritinme Law Association of the United States
accordi ngly devel oped a proposal in an attenpt to
resolve this conplicated issue. . . . The Bill died
with the end of the 1992 term

Utimtely, either Congress or the Suprenme Court
will have to address the matter and resol ve the
conflicting holdings of the district courts. |If
McDernott and Boca G ande O ub do not prove
di spositive, when decided, the proposed | egislation may
be revived.

2 Benedict on Admralty 8 6, at 1-27 (7th ed. 1994) (enphasis
added) .
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Referred to House Conmittee on Judiciary, 8 3(d), H R 3318, 102d

Cong., 1st Sess. (1992) coments, reprinted in 2 Benedict on

Admralty 8 8, at 1-46, 1-47 (7th ed. 1994).2° Four states enpl oy
this post-judgnment reall ocation approach. See M ch. Conp. Laws
Ann. 8§ 600.6304; Mnn. Stat. Ann. 8 604.02; M. Ann. Stat.
8 537.067; see also Conn. Gen. Stat. Ann. 8 52-572h(g) (allow ng
the reallocation of uncollectible non-econom c danages anong all
parties and uncollectible econom ¢ damages anong the renaining
def endant s).

The operation of these reallocation schenes, however, differs
in crucial respects from the nodified joint liability proposa
urged upon us by Penrod. Under the Uniform Conparative Fault Act,
for exanple, traditional joint and several liability is maintained:

The common law rule of joint-and-several liability of

joint tortfeasors continues to apply under this Act.

This is true whether the claimant was contributorily

negligen[t] or not. The plaintiff can recover the total

anount of his judgnent against any defendant who is

I'iable.

Uni form Conparative Fault Act 8 2, 12 U L.A 50 (Supp. 1993)
(comment) . The Maritime Law Association's proposed |egislation
uses simlar | anguage:

The existing maritine rul e of joint-and-several liability

of joint tortfeasors continues to apply under this Act.

This is true whether the claimnt was contributorily
negligent or not. The plaintiff can recover the total

Now t hat McDernott has explicitly resolved the settl enent of
clains issue by adopting a proportionate share settlenent rule,
the i npetus behind the proposed | egislation nmay have waned.

20Al t hough this bill died in the conmmttee, its proposed
operation is relevant to our anal ysis.
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anount of his judgnent against any defendant who is
I'iable.

Maritime Conparative Responsibility Act as Referred to House
Comm ttee on Judiciary, supra, 8 7, at 1-35; see also Mnn. Stat.
Ann. 8 604.02(1) ("Wien two or nore persons are jointly I|iable,
contributions to awards shall be in proportion to the percentage of
fault attributable to each, except that each is jointly and
severally Iliable for the whole award."); M. Ann. Stat.
8§ 537.067(3) ("This section shall not be construed to expand or
restrict the doctrine of joint and several liability except for
reall ocation as provided in subsection 2.").

More inportantly, even though these schenes reallocate an
i nsol vent defendant's share of liability, reallocation applies only
after a party's share is determned to be uncollectible. See
Uni f orm Conparative Fault Act 8 2(d), 12 U L.A 50 (Supp. 1993);
Maritime Conparative Responsibility Act as Referred to House
Comm ttee on Judiciary, supra, 8 8, at 1-46, 1-47; Conn. Gen. Stat.
Ann. § 52-572h(g); Mch. Conp. Laws Ann. § 600.6304; Mnn. Stat.
Ann. 8§ 604.02; M. Ann. Stat. 8§ 537.067. In contrast, Penrod's
nmodified joint liability proposal would "real |l ocate" as part of the
initial judgnent -- before it is determned that a defendant's
share is uncollectible. Thus, Penrod's proposal builds the risk of
noncol l ection (and the expense and delay of collection) into the
judgnent, disadvantaging the plaintiff regardless of whether a

defendant's share actually proves to be uncollectible.?® This is

21Judge Garwood' s di ssent states that Arizona and New
Hanpshi re have al so adopted simlar reallocation approaches. W
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particularly noteworthy in the instant case, where no evi dence of
i nsol vency or uncol lectibility is present in the record. The rule
proposed by Penrod severs the principle of joint and several
liability fromits collectibility noorings in a manner that no
state, uniform law, or even the Miritime Law Association, has

enbr aced. %2

note, however, that these states reallocate only after a party's
share is determ ned to be uncollectible, and, at least in New
Hanpshi re, such reallocation occurs only anong defendants. See
N.H Rev. Stat. Ann. 8§ 507:7-E (1I11) ("Upon notion filed not

| ater than 60 days after final judgnent is entered, the court
shal | determ ne whether all or part of a defendant's
proportionate share of the obligation is uncollectible fromthat
def endant and shall reall ocate any uncoll ectible anmbunt anong the
ot her defendants according to their proportionate shares."”
(enphasis added)); cf. Ariz. Rev. Stat. 8§ 12-2508 ("If a
contribution share is totally or partially uncollectible, the
court shall redeterm ne the contribution shares of the other
tortfeasors . . . . " (enphasis added)).

221t is argued that footnotes thirty-one and thirty-two of
the Supreme Court's MDernott opinion cite, with apparent
approval, 8 2 of the Uniform Conparative Fault Act --
specifically, the provision of 8 2 relating to "reallocation of

[an] insol vent defendant's equitable share." MDernott, 114
S. CG. at 1471 nn.31 & 32. These references are clained to
indicate the Suprenme Court's potential wllingness to enbrace a

rule that places a proportionate share of the risk of one
def endant's i nsol vency upon the contributorily-negligent
plaintiff.

These footnote references, however, do not support the
adoption of Penrod's proposal because, under the Uniform
Conparative Fault Act, joint and several liability is nmaintained,
and reallocation can only occur on the notion of a party after
the initial judgnent. Most inportantly, however, Judge Garwood's
proposal reaches different substantive results than the Uniform
Conparative Fault Act when there are nore than two defendants, at
| east two of which are solvent and at |east one of which is
i nsolvent (e.g., three defendants, one of which is insolvent).
This i s because Judge Garwood's approach cal cul ates a defendant's
share of liability based on a conparison of the responsibility of
that defendant to the conbined responsibility of that defendant
and the plaintiff, while the Uniform Conparative Fault Act
cal cul ates a defendant's reall ocated share based on a conpari son
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As nmentioned, aside fromthe reallocation schenes, there are
further approaches to the nodification of joint and several
liability. Colorado, Idaho, and North Dakota, for exanple, have
suspended the joint and several liability principle except where
the co-defendants were "acting in concert" (or were vicariously
liable). See Colo. Rev. Stat. Ann. § 13-21-111.5; |daho Code § 6-
803(5); N.D. Cent. Code § 32-03.2-02.

As a third approach, several states have preserved joint and

several liability only when the plaintiff is determned to be
wholly without fault. See, e.g., Ga. Code Ann. 8§ 51-12-31 to -33;

Wash. Rev. Code Ann. 8§ 4.22.070; see also Boyles v. Gl ahonn

Natural Gas Co., 619 P.2d 613, 616-17 (Ckla. 1980). A fourth

approach limts the application of the traditional rule to
situations where the defendant from whom satisfaction is sought
bears at |east a mninum percentage of the responsibility. See,
e.g., Fla. Stat. Ann. 8§ 768.81 (permitting the plaintiff to recover
econom ¢ damages jointly and severally only fromthose defendants
whose negligence is equal to or exceeds that of the plaintiff);
| owa Code Ann. 8 668.4 (allowing joint and several liability only

where a defendant's negligence exceeds 50% of the tota

of the responsibility of that defendant to the conbi ned
responsibility of that defendant, the plaintiff, and the
remai ni ng sol vent defendants.

Because of these critical distinctions, Judge Garwood's
description of his proposal as an "essentially procedural
nmodi fication to the [Uniform Conparative Fault Act] approach" is
a strained description at best. Support for the Uniform
Conparative Fault Act cannot be construed as support for nodified
joint liability. The differences between them are fundanental.
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responsibility); Mont. Code Ann. § 27-1-703 (sane); Tex. Cv. Prac.
& Rem Code Ann. § 33.013 (neasuring a defendant's negligence
against total liability for sone actions and against the
plaintiff's percentage responsibility for others, and permtting
joint and several liability only where a defendant's negligence
exceeds the enunerated percentages).

A fifth approach elimnates joint and several liability with
respect to non-econom c damages, but nmaintains joint and several
liability for economc danages. See, e.qg., Cal. Cv. Code
§ 1431.2; Fla. Stat. Ann. § 768.81; Chio Rev. Code Ann. § 2315.109;

O. Rev. Stat. § 18.485; cf. Ill. Rev. Stat., ch. 735, para. 5/2-
1117 (permtting joint and several Iliability for nedical and
medi cal |l y-rel ated services). Due to public policy concerns, a
si xth approach preserves joint and several liability with respect
to certain enunerated causes of action. See, e.qg., Ariz. Rev.

Stat. Ann. 8§ 12-2506(D) (permtting joint and several liability
when the cause of action involves hazardous wastes); Nev. Rev.
Stat. § 41.141(5) (retaining joint and several liability for strict
liability, intentional tort, hazardous substances, and products
l[iability cases); NM Stat. Ann. § 41-3A-1 (stating that joint and
several liability is available for strict Iliability clains,

intentional torts, and situations "having a sound basis in public

policy"). A seventh approach elimnates joint and several
liability altogether, instead inposing pure several liability.
See, e.qg., Alaska Stat. § 09.17.080(d) ("The court shall enter
judgnent against each party liable on the basis of several

44



liability in accordance with that party's percentage of fault.");
Utah Code Ann. § 78-27-38(3) ("[NJ o defendant is liable to any
person seeking recovery for any anount in excess of the proportion
of fault attributable to that defendant."); Wo. Stat. 8§ 1-1-
109( e) .

Significantly, however, nost of the states that nodify joint
and several liability have adopted a hybrid approach by enacting

statutory schenes that incorporate nore than one of the above-

menti oned trends. See, e.qg., Haw. Rev. Stat. Ann. 8§ 663-10.9
(combining limtations relating to causes of action, types of
damages, and a defendant's percentage of responsibility); Ill. Rev.

Stat., ch. 735, para. 5/2-1117 (sane); Mnn. Stat. Ann. 8 604.02
(combining clains-related, percentage liability, and reallocation
schenes); Wash. Rev. Code Ann. § 4.22.070 (preserving joint and
several liability for tortfeasors "acting in concert"” and for
whol I y-i nnocent plaintiffs). Each schene represents a uni que bl end
of policy <considerations weighed by the respective state

| egi sl atures. 2

ZThere are also differences in how the nodifications are
acconpl i shed anong the states. For exanple, four states have
judicially changed or elimnated joint and several liability.
See Brown v. Keill, 580 P.2d 867, 874 (Kan. 1978); Prudenti al
Life Ins. Co. v. Mody, 696 S.W2d 503, 504 (Ky. 1985); Laubach
v. Mrgan, 588 P.2d 1071, 1075 (Gkla. 1978); Mcintyre v.

Bal entine, 833 S.W2d 52, 58 (Tenn. 1992). But see Boyles v.
&kl ahoma Natural Gas Co., 619 P.2d 613, 616-17 (Okla. 1980)
(reaffirmng joint and several liability when the plaintiff is
whol Iy innocent). The other state changes to joint and several
liability, however, have been made through the respective

| egi sl atures.
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Fromthis exam nation, we nmake one inportant observation: no
state has adopted a nodified joint liability schenme that functions
in the manner proposed by Penrod. It bears repeating that the
Suprene Court has been wlling to consider positions where no

uni formconsensus has devel oped, see McDernott, 114 S. . at 1465-

67, but the Suprenme Court has explicitly stated that it is
"unwilling to consider a rule that has yet to be applied in any
jurisdiction." See id. at 1466 n.8. W too are unwilling, and we
may be unaut hori zed, to adopt the nodified joint |iability proposal
urged upon us by Penrod. #

C. Oher Factors Informng Qur Ability to
Change General Maritinme Law

1. Uniformty and "harnonization"

As noted, the general maritine |aw applies the century-old
doctrine of joint and several liability. Simlarly, the two
principal federal maritinme statutes, the LHWA and the Jones Act,
apply joint and several liability principles as well. After
recognizing the origins of joint and several liability in the
common law and in the general maritinme |aw, the Ednonds Court
approved the application of joint and several liability in the

context of 8 905(b) actions under the LHAMCA. See Ednonds, 443 U. S

at 260 & n.7, 271-73.

24Penr od has urged us only to adopt the previously-described
nmodified joint liability proposal. It has not asked us to
consi der any other nodifications or approaches. In addition,
al t hough Judge Garwood's di ssent argues that no decision has
explicitly considered and rejected nodified joint liability, such
a W despread | ack of consideration, if true, further convinces us
that adopting nodified joint liability, and creating a whol esal e
change in the admralty, is unw se.
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The doctrine of joint and several liability is crystallizedin

the Jones Act context as well, although it stens froma different
source. By incorporating the renedies afforded to railway
enpl oyees under the Federal Enployers' Liability Act -- wth
attendant judicial glosses?® -- Congress evidenced its intention
that joint and several liability apply in Jones Act cases. See
Si neon, 852 F.2d at 1450-51 (King, J., specially concurring); see

also Cox v. Roth, 348 U. S. 207, 209 (1955) (explaining that in

drafting the Jones Act to refer to the FELA Congress effectively
declared that "those contingencies against which Congress has
provided to ensure recovery to railroad enpl oyees should al so be
met in the admralty setting”). Specifically, section 53 of the
FELA provides that a plaintiff may recover the total anmount of his
judgnent less that part representing his own contributory
negligence. See 45 U. S.C. 8 53. There is no exception in the Act
for cases in which one or nore of the defendants fails to pay its
share. Congress, therefore, provided seanen the renedy of joint
and several liability that was prevalent at the tinme that the Jones
Act was adopted. See Sineon, 852 F.2d at 1450 (King, J., specially
concurring). |Indeed, Penrod concedes that Congress has statutorily
declared that an injured Jones Act seaman is entitled to be nade
whole with the benefit of joint and several liability. As Penrod

not es:

»See, e.q9., Gaulden v. Burlington Northern, Inc., 654 P.2d
383, 391 (Kan. 1982) ("A railroad or other carrier, under FELA,
must bear all of the | oss sustained by an enpl oyee which is
caused jointly by the fault of the carrier and third persons.").
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W do not suggest that the proposed "nodified joint
liability" apply in any case where Congress has decl ared
that a particular class of litigant, such as the Jones
Act seaman or the Longshorenen's Act enployee, is
entitled to special consideration . . . . Statutorily,
Congress has decl ared that i njured Jones Act seanfe]n and
| ongshorenmen with clainms under 33 U.S.C. § 905(b) are to
be made whole. . . . [T] he policy established by Congress
for dealing with injured Jones Act seanen was given
controlling weight in the majority opinion in Sineon, as
well it should have been . :

(enphasi s added).
Penrod's concession is realistic. Nunmer ous cases have
recogni zed joint and several liability for Jones Act violations.

See, e.qg., Joia v. Jo-Ja Serv. Corp., 817 F.2d 908, 917 (1st Cr.

1987) ("The joint and several |loss allocating nechani sm which
serves to provide an injured seaman his full judgnent is consonant

with the policy behind the Jones Act . . . ."), cert. denied, 484

US 1008 (1988); D cola v. Anerican Steanship Owers Mit.

Protection and Indem Ass'n, Inc. (In re Prudential Lines, Inc.),

170 B.R 222, 235 (S.D.N. Y. 1994) ("[U nder the Jones Act, . . . a
tortfeasor can be held jointly and severally liable for the
entirety of the damages a seaman sustains, even |if [the

tortfeasor's] negligence was mninal."); Johnson v. National Steel

& Shipbuilding Co., 742 F. Supp. 1062, 1065 (S.D. Cal. 1990)
(noting that a defendant "can be adjudged jointly and severally
liable with the cross-claimants in the cases where plaintiffs or
their decedents were seanen pursuant to the Jones Act"); Texaco,

Inc. v. Addison, 613 So.2d 1193, 1202 (M ss. 1993) (stating that

plaintiff "was a Jones Act seaman at the tine of his injury and
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[is] thus entitled to collect damages . . . from|[defendants], who
are jointly and severally liable.") (enphasis added). 2®

Penrod's proposal would sanction a form of recovery for
general maritinme law that is different fromthe form of recovery
under the LHWCA and the Jones Act. The present uniformty woul d be
replaced by a lack of uniformty anong the |egislative and the
judicial schenes. Such di ssonance has concerned the Suprene Court

i n many cases. See, e.qg., Mles, 498 U S. at 27, 33 (observing

that applicable statutes "both direct and delimt our actions" in
shapi ng the general maritine |law, and taking action to "restore a
uniformrule applicable to all actions for the wongful death of a
seaman, whet her under DOHSA, the Jones Act, or general maritine

| aw' (enphasis added)); Mbil Ol Corp. v. Higginbotham 436 U.S.

618, 624 (1978) (noting that "[a]s Moragne itself inplied, DOHSA
shoul d be the courts' primary guide as they refine the nonstatutory

death renmedy, both because of the interest in uniformty and

26Judge Garwood's di ssent disagrees with our contention that
the Jones Act has been applied, in a nmulti-defendant context, to
incorporate traditional joint and several liability principles.
Nevert hel ess, Judge Garwood concedes that in Joia, a 5%
contributorily-negligent plaintiff who sued his enpl oyer under
the Jones Act and a third party under the general maritinme |aw
was held to be entitled to judgnent against the two defendants,
jointly and severally, for the remaining 95% of the plaintiff's
damages. Moreover, the dissent concedes that Gaulden stated, in
a case involving a contributorily-negligent plaintiff, that the
FELA i ncorporated traditional principles of joint and several
liability. Finally, the dissent dispatches as irrelevant three
ot her lower court cases that clearly applied principles of joint
and several liability under the Jones Act by claimng that they
did not involve a negligent plaintiff. The dissent, of course,
is unable to cite any authority to indicate that the Jones Act
applies its proposal or sone other systemof fault distribution
and col |l ection.
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because Congress' considered judgnment has great force in its own

right," and allowi ng a coastal waters / high seas distinction in
remedies to remain in the general maritine |aw because "a desire
for uniformty cannot override the statute" (enphasis added)
(footnote omtted)); Mragne, 398 U S. at 395, 401 (creating a
maritime wongful death action to renedy "the present nonuniformty
in the effectuation of the duty to provide a seaworthy ship" that

exi st ed between federal statutory schenes and the general maritine

| aw); see also Anerican Dredging Co. v. Mller, 114 S. C. 981, 989

(1994) ("While there is an established and continuing tradition of
federal common | awmaking in admralty, that lawis to be devel oped,
i nsof ar as possible, to harnonize with the enactnents of Congress
inthe field." (enphasis added)). W need not deci de precisely how
far the uniformty principle extends because, given the Suprene
Court's concern with differences between the legislative and
judicial maritinme law, it would be problematic, to say the |east,
to accept Penrod' s proposal and thereby create a lack of uniformty
anong the legislative and judicial schenmes in an area where
uniformty currently exists.

A different concern, nanely, the concern for uniformty within
the general nmaritinme law, produces a further conplication.
Penrod's change in the general maritinme |law would directly affect
not only Coats-Ilike brown water seanmen who are not covered by any
federal maritinme statute, but al so bl ue water seanen -- the general
maritime law s nost common plaintiff. W are therefore conpelled

to address the "special solicitude" afforded to seanen and their
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famlies.?” See Mles, 498 U S. at 36; Sea-lLand Serv. v. Gaudet,

414 U.S. 573, 583 (1974). The law of the sea has devel oped
princi ples unknown to the comon law -- specifically, a specia
solicitude for seanen, as they are considered to be the "wards of

admralty.” See, e.q., ODonnell v. Geat Lakes Dredge and Dock

Co., 318 U S. 36, 40 (1943); Garrett v. Moore-MCormack Co., 317

U S. 239, 246-47 (1942) (quoting Harden v. Gordon, 11 F. Cas. 480,

485 (C.C.D. Me. 1823) (No. 6047) (Story, J.)). Justice Jackson
el oquent |y descri bed the rational e for affording special concernto
seanen:

From ancient tines admralty has given to seanen rights
whi ch the common |law did not give to |andsnen, because
the conditions of sea service were different from
condi tions of any ot her servi ce, even har bor
service. . . . Wile his |ot has been aneliorated, even
under nodern conditions, the seagoing | aborer suffers an
entirely different discipline and risk than does the
har bor wor ker. Hs fate is still tied to that of the
ship. H s freedomis restricted.

2"The special solicitude for seaman is, of course, the
foundation for the Jones Act, perhaps the seaman's npst common
formof recovery when he is injured as a result of the negligence
of his enployer. See, e.qg., Cox, 348 U S. at 210 ("The extrene
har shness of the old common-|law rul e abating actions on the death
of the tortfeasor flies in the face of the expressed
congressi onal purpose to provide for "the welfare of seanen.'
The Jones Act "As welfare legislation . . . is entitled to a
i beral construction to acconplish its beneficent purposes.'").
The sane solicitude applies under the general maritinme lawto a
seaman who may be unable to establish the predicate for a Jones
Act recovery, i.e., that his enployer was negligent, but is able
to establish that his enployer's vessel was unseawort hy.
Simlarly, it applies under the general maritine | aw when the
Jones Act is inapplicable, such as when a seaman is injured
through the fault of a third party. See, e.q., Sineon, 852 F.2d
at 1423, 1454-55 (King, J., specially concurring) (recognizing
the general policy under maritinme law to favor and to protect
seanen in the context of a seaman's general maritinme negligence
claimagainst a third-party tug owner).
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Pope & Tal bot, 346 U. S. at 423-24 (Jackson, J., dissenting).

Traditional joint and several |liability offers protection for
seanen. One of the realities of a conplex and internationa
comercial maritinme systemis that seanen cone into contact with
multi-national entities who may be difficult to find, pursue, and
collect fromin the event of an injury. The ability to recover the
j udgnent fromany one defendant, however, as provided by joint and
several liability, helps to alleviate this concern. The abolition
of joint and several liability for seanen plaintiffs travels
agai nst the powerful current of a special protection for seanen.

G. Ednonds, 443 U S, at 270 (stating that although "[s]one

inequity appears inevitable in the present statutory schene, [] we
find nothing to indicate and should not presune that Congress
intended to place the burden of inequity on the | ongshoreman whom
the [LHWCA] seeks to protect.").?® Preserving joint and several
liability for seanmen plaintiffs, while nodifying joint liability
for other general maritine plaintiffs, would introduce a new
disuniformty within the general maritine | aw

Finally, it would be difficult to cabin Penrod's proposal for
the general maritine lawin the manner suggested by Penrod -- that

its proposal would not apply to a LHWA enpl oyee suing under 8§

28Judge Garwood, in dissent, gives short-shrift to this
solicitude for plaintiff seanen, as he repeatedly asserts that
the question nerely boils down to choosing the "fairest™
approach. Qur response in Sineon applies equally as well today:
"[t]here exists . . . no unequivocal neasure of what is
reasonable, fair, and just. Consequently, a statenent that a
rule of law is reasonable, fair, or just is sinply a reflection
that the rule advances a policy that the person judging the rule
advocates." 852 F.2d at 1454 (King, J., specially concurring).
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905(b). Wen the Ednonds Court considered changing maritinme |aw
applying joint and several liability in 8 905(b) actions, the Court
noted that such a change "would effectively alter the [LHWACA] by
causing it to reach different results than Congress envisioned."
Ednonds, 443 U. S. at 271-73. In short, Penrod's proposal would
affect an "interface of statutory and judge-nmade |aw' -- that is,
a statute (the LHWCA) whose provisions are defined in part by
Congress and in part by the common |law of admralty. 1d. at 272.
G ven Ednonds, it is no answer that this case does not involve the
interface between the LHWCA and the general maritinme |aw because
accepting Penrod's proposal wll have sone effect on this
i nterface. If the devel oping case |aw under the LHWCA does not
i ncorporate a change to nodified joint liability, the LHACA and t he
general maritime laww || be out of step. If the LHWCA does evol ve
w th our change, the LHWCA and the Jones Act will differ in their
recovery schenes, as the Jones Act is built upon the FELA -- not
upon the general maritinme law. In either case, the proposed change
woul d engender uncertainty and frustrate the principles of Ednonds.

See Ednonds, 443 U. S. at 273 ("By now changi ng what we have al r eady

establi shed that Congress understood to be the law, and did not
wsh itself to nodify, we m ght knock out of kilter this delicate
bal ance. As our cases advise, we should stay our hand in these
circunstances." (footnote omtted)). In short, given our

uni form ty and harnoni zati on concerns, we are not inclined to adopt
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Penrod's nodified joint liability proposal for the general maritine

| aw. 2°

2. Stare decisis

Uniformty and predictability are inportant in admralty, and
Mor agne counsels that "[v]ery weighty considerations underlie the
principle that courts should not lightly overrul e past decisions.”
398 U. S. at 403.

I n Moragne, the Court enunciated three factors in the stare
deci sis analysis which nust be weighed prior to rejection of a
| ongst andi ng rul e:

[1] the desirability that the |aw furnish a cl ear guide

for the conduct of individuals, to enable themto plan

their affairs with assurance agai nst untoward surpri se;

[2] the inportance of furthering fair and expeditious

adj udication by elimnating the need to relitigate every
rel evant proposition in every case; and [ 3] the necessity

2The McDernpott Court reiterated that " the Judiciary has
traditionally taken the lead in fornulating flexible and fair
remedies in the law maritinme.'" MDernott, 114 S. C. at 1465
(quoting Reliable Transfer, 421 U S. at 409). It is inportant to
note, however, that the MDernott Court commenced its discussion
with the observation that none of the federal admralty statutes
"inposes any |[imt on our authority to fashion the rules that
w Il best answer the question presented by this case." 1In
contrast, as we have explained, the federal admralty statutes
and our concerns for uniformty and harnoni zati on do provi de sone
limts on our authority to adopt nodified joint liability in this
case as a new rule of the general maritine | aw

Moreover, the Court's opinion in Reliable Transfer supports
the Suprenme Court's "harnoni zati on" concern by acknow edgi ng that
"[n]o statutory or judicial precept precludes a change in the
rule of divided damages, and indeed a proportional fault rule
woul d sinmply bring recovery for property damage in nmaritine
collision cases into line with the rule of admralty |aw | ong
since established by Congress . . . ." Reliable Transfer, 421
U S at 409 (citing the Jones Act, 46 U S.C. § 688) (enphasis
added) .

54



of maintaining public faith in the judiciary as a source
of i npersonal and reasoned judgnents.

398 U.S. at 403. Wth respect to the first factor, considered to
be "the mai nstay of stare decisis,” id., we recognize that the need
for predictability in the comrercial maritinme arena is arguably
greater than in other areas of |aw and comerce. This is true
because there are already nunerous and inherently unpredictable
factors stemmng fromthe perils of the sea and the continual --
and frequently fortuitous -- interaction wth enterprises of other
nati ons. It is axiomatic that when the rules of |aw are clear,
parties may contract within or around their boundaries, and the
comercial systemis facilitated in many ways, including reduced
litigation, nore favorabl e i nsurance coverage, and overall ease of
application. This factor therefore counsels against the proposed

change. See Lewis v. Tinto, 716 F.2d 1425, 1428 (5th G r. 1983)

("The [maritine |aw s] values of uniformty, with their conpanion
quality of predictability, a prized value in the extensive
underwiting of marine risks, are best preserved by declining to
recognize a new and distinct doctrine wthout assuring the
conpl eteness of its fit.").

The second factor simlarly points away from the proposed
change. Qur adoption of nodified joint liability in this case
woul d pronote forum shopping and would add another |evel of
conplication to maritinme litigation. Modified joint liability
would apply only to general nmaritine law clains, whereas
traditional joint and several liability would apply to certain
statutory cl ains.
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The final strand of the Moragne i nquiry affords an opportunity

for changing a rule wunjustified in reason, which produces
different results for breaches of duty in situations that cannot be
differentiated in policy." Moragne, 398 U. S. at 405. No such
situation exists here. The traditional doctrine of joint and
several liability, which preserves the right of the injured
maritime worker to recover for hisinjuries, represents a consci ous
policy choice to shift the burden of wuncollectibility to
defendants, and it has substantial justification in history. 1In
addition, the traditional rule currently applies uniformy to
statutory and to general maritinme |law clains -- producing the sane
results for the sanme breaches of duty often entwined in maritine
litigation. In contrast, adopting nodified joint liability for
general maritime law clains, or only for general maritinme |aw
clains of non-seanen, would produce different results than the
statutory schenes for the sane "tortious" conduct. Thus, the third
Mor agne factor al so counsel s agai nst change.
3. Deferral to legislative action

The wi de spectrumof | egislative enactnents across the country
denonstrates the various policy objectives attainable by altering
joint and several liability. Most notable are the distinctions
based upon causes of action and types of damages. The Congress is
in a better position than a court to evaluate various policy
obj ecti ves. W are persuaded that deferring to congressional

action here is the w ser course. Even here we stand on naritinme
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tradition, for even the earliest jurists appear to have counsel ed
deference to the | egislature:

If, within its proper scope, any change is desired in
[the] rules [of admralty], other than those of
procedure, it nust be nmade by the | egi sl ati ve depart nent.
It cannot be supposed . . . that the |aw should forever
remai n unal terable. Congress undoubtedly has authority
under the commercial power, if no other, to introduce
such changes as are likely to be needed.

The Lottawanna, 88 U. S. (21 Wall.) 558, 577 (1874). Congress could

evaluate the desirability of nodifying joint and several liability
not only for the general maritinme law, but also for the many
maritime statutes that it superintends. Congress could, for
exanple, limt the application of joint and several liability to
situations where a def endant bears either a statutory percentage of
the total fault or at |l east nore than that of the plaintiff. These
preci se renedi es would be nore problematic for a federal court to
enact because our instrunents of revision are generally blunt.
| ndeed, as nentioned, the vast mgjority of the states that have
altered traditional joint and several liability have done so
| egislatively, while only four states have nodified the traditional
rule through the judicial process. See Joia, 817 F.2d at 917
("[T] he decision whether to continue this trend [away from j oi nt
and several recovery] is nore properly before a legislature.").

We are keenly aware of the fast-noving political forces now

calling to heel excesses of the tort |aw This turn of the
political light upon tort law only stiffens our resolve not to
attenpt to run in front of the Congress. Leading a political

57



charge is not an appropriate role for a federal court, not even for
a federal court sitting in admralty.
4. Private ordering

Furthernore, contractual allocation of risk by private parties
better acconplishes the goal of allocating risk. Private parties,
rather than courts, are better able to assess the risks of
noncol l ection and to decide who is in the best position to coll ect
a judgnent. Sophisticated maritine parties, intertwined in
contractual relationships, can wusually foresee the risk of
i nsol vency and can allocate or insure against it. For exanpl e,
Penrod and M S were in a position to address the risk of insolvency
when they wote their contract. Coats had no such "bargaining"
position. |ndeed, "where potential co-defendants can contract in
advance regardi ng t heir apportionnent obligati ons anong t hensel ves,
rules that |eave both traditional joint and several liability and
traditional apportionnment rights in place mght create optim
i ncentives and be consistent with equitable concerns.” 2 Anerican

Law Institute, Enterprise Responsibility for Personal Injury 156

(1991). The rules nowin place are clear and easily adm ni stered.
They |eave the allocation of the risks of noncollection to the
parties best equipped to evaluate these risks. Absent
congressional intervention, private ordering of the risks is far
superior to the proposed effort. Qur ability by definition is
inferior to the market's ability to tailor and allocate these

ri sks.
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V. CONCLUSI ON
We decline Penrod's proposal to adopt nodified joint liability
for the general maritinme law. The judgnment of the district court

i s AFFI RMVED.

GARWOOD, Circuit Judge, dissenting, joined by Judges JOLLY, JONES,
SMTH, EMLIO M GARZA, and DeMOSS (except that Judges JONES
?&L;H, and DeMOSS do not join in the second paragraph of footnote
This case involves an accident on an Anerican-owned jack-up
rig undergoing repairs in a United Arab Emrates (UAE) port in
which the American plaintiff is an enployee of the UAE conpany
hired by the rig's owner to performthe repairs. The plaintiff,
Coats, and the rig owner, Penrod, were each found twenty percent at
fault, and the plaintiff's enployer, MS, sixty percent. The rig
owner, cast in judgnent for eighty percent of plaintiff's damages,
contends that its liability to the plaintiff should not exceed
fifty percent of his total damages, as their fault was equal.
agree, largely for the reasons stated in ny dissent in Sineon v. T.
Smth & Son, Inc., 852 F.2d 1421, 1436-38 (5th Cr. 1988), cert.
denied, 490 U S. 1106 (1989). The subject matter of this suit
plainly is not within the scope of the Longshorenen's and Harbor
Wor kers' Conpensation Act (LHWCA), 33 U S.C. § 901 et seq., the
Jones Act, 46 U. S.C. App. 8 688, or the Death on the Hi gh Seas Act

(DOHSA), 46 U.S.C. App. 8§ 761 et seq.* Accordingly, SQassumni ng

30 Unli ke Sineon, this case does not involve a Jones Act
seanman.
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United States | aw applies at all3'sQt he governing | awis the general
maritime |aw of the United States.
Overview of the Issue

The archetypal general maritine law tort litigation is the
collision case.

Assune that a shrinper, under the command of its naster-owner,
and an Exxon crew boat collide while each is trying to avoid a
suddenly appearing small pleasure craft. Only the crew boat
suffers significant damage. *? Each vessel is under separate
ownership and acting independently of the others, and none is so
related to either of the others as to be vicariously liable for the
other's fault. If only the shrinper and crew boat are causatively
at fault, and their fault is equal, the shrinper is |iable for half
the crew boat's damages. Shoul d the anount for which the shrinper
isultimately liable to the crew boat change if the small pl easure

craft is also found to have been causatively at fault (e.g.,

81 For the reasons stated by Judge DeMbss, in ny viewthe
choice of |aw issue should be resolved in favor of UAE | aw.

Wiile | find nmuch to agree with in Judge DeMbss's conments
regardi ng Seas Shi pping Co. v. Sieracki, 66 S.C. 872 (1946), | do
not believe that issue is before us. Penrod was found guilty of
negli gence, as well as of unseaworthiness, and while those faults
were conbined in an "and/or" form in the percentage of fault
determ nation, no conplaint of the formof that subm ssion appears

to have been made on this appeal. Mreover, both the negligence
and the unseaworthiness related to the sane condition. Finally, it
is undisputed that a defendant |iable for unseaworthiness is as
much entitled to a reduction of plaintiff's recovery for
plaintiff's negligence as is a defendant Iliable only for
negl i gence. See, e.g., Fontenot v. Teledyne Myvible Ofshore,

Inc., 714 F.2d 17, 19-20 (5th Cr. 1983); Scot v. Fluor Ocean
Services, Inc., 501 F.2d 983, 984 (5th Gr. 1974).

32 This opinion addresses only instances of indivisible
damages, where the fault of each of the parties is a proxinate
cause of all the danmages.



| acki ng adequate lights) equally wth the other two vessels?
Sinple logic tells us it should not. The crew boat's danages
remain the very sanme, the fault of the shrinper and of the crew
boat are each still a proximate cause of all such danage, and the
causative fault of the crew boat and shrinper remain equal to each
other. As the pleasure craft has acted i ndependently of the crew
boat and shrinper, neither of which is vicariously liable for the
pl easure craft's wongs, there is no basis on which to charge the
pl easure craft's fault to either the shrinper or the crew boat, and
hence, for purposes of the shrinper's ultinmate responsibility to
t he damaged crew boat, the relevant conparative fault is that as
bet ween t hose two.

However, this straightforward approach is opposed at two
opposite extrenes. At one extrene is that approach generally known
as pure several liability, in which all of the pleasure craft's
fault is charged to the crew boat, so thatsQdespite the crew boat's
damages not havi ng decreased, its share of the total fault having
decreased, and the shrinper remaining equally at fault with itsQthe
shrinper is nevertheless liable for only a thirdsqonot a hal f sQof the
crew boat's damages. At the other extrene is the mjority's
approach heresQpure joint liability reflexively, and rather
oxynoronically, applied in a case where recovery depends on
conparative faul tsQqwhi ch charges all of the pleasure craft's fault
to the shrinper, so that the shrinper's total exposure to the crew
boat goes up from one-half to two-thirds of the crew boat's

damages, even though the damages remain identical, the relative
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fault as between the crew boat and shrinper is unchanged, and the
shrinper's percentage of the total negligence has gone down.

The majority's approach | eads to the absurdity that in certain
situations a slightly negligent defendant could neverthel ess be
liable for ninety percent of the damages of a plaintiff whose
negli gence proximately causing all those danages was ten tinmes as
great as the negligence of that particul ar defendant.®* That is the
very sanme kind of absurdity that caused nobst comon | aw
jurisdictions to abandon the doctrine that the plaintiff's
contributory negligence barred all recovery, even though such
negligence was mninmal and far |ess than that of the defendant.

O course, until the relatively recent arrival of pure several
liability in many jurisdictions, a negligent defendant was
traditionally liable to a non-negligent plaintiff for all the
| atter's damages proxi mately caused by t hat defendant's negli gence,
notw t hstandi ng that an independent third party's fault may al so
have proxi mately caused all those sane damages. See Prosser and

Keeton on Torts (West 5th ed. 1984) § 47.3* This rule, however,

33 Simlarly, in certain other circunstances under pure
several liability, a plaintiff whose causative negligence was only
a tenth of that of a particular defendant m ght neverthel ess be
able to hold that defendant liable for no nore than a tenth of
plaintiff's damages.

34 "Quite apart from any question of
vicarious liability or joinder of defendants,
t he comon | aw devel oped a separate principle,
that a defendant mght be liable for the
entire loss sustained by the plaintiff, even
though the defendant's act concurred or
conbined with that of another wongdoer to
produce the resultsqQor, as the courts have put
it, that the defendant is liable for all
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does not afford a principled justification for rejecting the
approach espoused in this dissent. The result in the just-
menti oned i nstance cones about only because none of the plaintiff's
damages are proxi mately caused by the plaintiff's fault and all are
proxi mately caused by the defendant's. The |ogic of such a regine,
however, dictates that the plaintiff whose contributory negligence
proxi mately causes all his damages may recover not hi ng, even though
a defendant's nuch greater fault nmay also have been a proxinate
cause of all plaintiff's damages. And that indeed was the al nbst
uni versal common | aw rul e. Rel atively recently, dissatisfaction
wth this result | ed nost comon |aw jurisdictions to abandon the
contributory negligence bar in favor of sone form of conparative
negli gence. Under such an approach, there arises the question of
what the plaintiff's negligence is conpared to and how the
conparison is to be nade. The question, of course, does not arise
if the plaintiff is not negligent (nor, obviously, does it arise if

no defendant is at fault). |If the plaintiff and one defendant are

consequences proximately caused by the
defendant's wongful act. The rule was first
applied in actions agai nst a single defendant,
where there was no concert of action, and
therefore no joi nder woul d have been possi bl e,
and there was no suggestion of a 'joint tort.'

In Engl and, such concurrent but independent
wrongdoers were not confused with joint tortfeasors
because there could be no joinder in the absence of
concerted action. They had to be sued separately . .

Under the nore |iberal Anerican rules as to 10|nder
def endant s whose negligence has concurred to produce a
single result have been joined in one action, and by
| oose usage have been called joint tortfeasors.” |Id. at
328-329 (footnotes omtted).

63



the only ones guilty of causative fault, the obvious and
uni versally accepted answer is that the fault of each is conpared
to that of the other. A question arises if, but only if, both the
plaintiff and a defendant are guilty of causative fault and so al so
is at | east one ot her independent actor (whether or not that actor
is likew se a defendant). In that relatively rare setting,
apportioning all of the other (or third) independent actor's fault
to the defendant nmay not be logically justified by the principle
that every party is responsible for all the proximte results of
his own fault, even though such results are also contributed to by
the fault of another, because that principle equally well justifies
apportioning all the other actor's fault to the contributory
negligent plaintiff, and also because, in any event, where
conparative fault is applied the above-referenced principle has
been abandoned both by allowing the contributorily negligent
plaintiff to recover at all and by limting his recovery to |ess

than the full anmount of the | oss he suffered.

35 The only other principled justification for assigning to
the defendant all the fault of the other actor would be that the
two had acted in concert, or that for sone other reason the
def endant was vicariously liable for the fault of the other actor.
Thi s was
the original basis for conmon lawjoint liability. See Prosser and
Keaton on Torts (West 5th ed. 1984) § 46 at 322-323 ("The ori gi nal
meaning of a 'joint tort' was that of vicarious liability for
concerted action. Al persons who acted in concert to commt a
trespass, in pursuance of a common design, were held |iable for the
entire result. . . . Each was therefore liable for the entire
damage done. . . . Al mght be joined as defendants in the sane
action at |law, and since each was liable for all, the jury would
not be permtted to apportion the damages. . . . This principle
sonewhat extended beyond its original scope, is still |aw
(footnote omtted)).
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As University of Chicago |law professor Charles G egory
expl ained nearly sixty years ago:

"At common lawjoint tortfeasors are virtually guarantors
of each other's solvency so far as concerns the injured
plaintiff's joint judgnment for danmages; and the
i ntroduction of contribution between joint tortfeasors
does not affect that situation in the slightest degree.
The plaintiff receives his damages at all costs, |eaving
the defendants to even up the | oss between thensel ves if

and as they may and can. But under a conparative
negligence statute, where the plaintiff, although
negl i gent, may still recover, the situation is
fundanentally different. Here absolutely no reason

exi sts why the defendants, even if they are treated as
joint tortfeasors and thus subjected to joint judgnent
liability for certain purposes, should be nade to assune
the entire risk of each other's insolvency wth respect
to plaintiff's recoverable danmages. For when the
plaintiff and the sol vent tortfeasor are both negligent,
they share the stigma which at common | aw seens to have
furnished the justification for the sonmewhat arbitrary
allocation of this risk on joint judgnent debtors.
Furthernore, it is quite possible to have a plaintiff who
is as negligent as, or nore negligent than, either of his
defendants, but is still entitled to recover. Under such
circunstances, it seens idle to suppose that a joint
liability to the plaintiff should carry absolutely the
sane incidents as the comon-law joint judgnent; and
distribution of the risk of insolvency of one of the
j oint defendants in accordance with the apportionnent of
fault would seemto be the only nethod of adm nistration
consistent with the terns of the conparative negligence
statute.”" C Gegory, Legislative Loss Distribution in
Negl i gence Actions 142 (1936) (footnote omtted).

In an appropriate setting, even under a conparative fault
regine, this principle would justify charging the other actor's
fault all to the defendant, wth none being charged to the
contributorily negligent plaintiff. However, in the situations we
are here considering, the defendants (or the defendant and the
third party actor) act independently of each other and the
relati onship between themis not such as to otherwise give riseto
vicarious liability (i.e., if one were not at fault there would be
no basis for charging the other's fault to him. Accordingly, the
concerted action or vicarious responsibility principle does not, in
the class of case we are considering, justify the majority's
appr oach.
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It is true that, by virtue of the nodern availability of
contribution, which was generally not avail able at common | aw, see
Prosser and Keeton on Torts (West 5th ed. 1984) § 50, a particul ar
defendant to whom all an independent third actor's fault is
charged, rather than shared proportionately with the negligent
plaintiff, suffers an ultinmate economc injustice only if he is
unabl e to realize adequate recovery of contribution fromthe third
actor. Such a recovery would be unavailable if that third actor
wer e i nsol vent, enjoyed sone | egal i mmunity, or could not be found.
Thus, in one sense, as observed in the above quotation from
Gregory, theissueis howthe risk of the third actor's insol vency,
immunity, or lack of anenability to process should be borne:
should it be borne entirely by the defendant, as the mgjority would
have it; or should it be borne entirely by the negligent plaintiff,
as under pure several liability; or should it be borne by the
negligent plaintiff and defendant in the ratio that their
respective degrees of fault bear to each other, as espoused here
and by Professor Gegory. But in another sense, the question is
why should the defendant ever be liable to the plaintiff for a
greater proportion of plaintiff's danages than the defendant's
negl i gence (i ncluding any for which heis vicariously liable) is of
the total negligence of the plaintiff and that defendant (again,
i ncluding any for which he is vicariously |iable).

Devel opnment in Common Law Juri sdictions
As previously observed, at common | aw what we now call "joint

liability" was predicated either on concerted action (or vicarious
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liability) or on the principle that the defendant is |iable for all
consequences proximately caused by his own wongful acts, even
t hough the wongful conduct of one other than the plaintiff was
al so a proxi mate cause of the harm(see notes 5 & 6, supra). There
was no occasion to consider the application of these rules to
i nstances where the plaintiff's negligence was a proxi mate cause of
hi s damages, because such a plaintiff was barred fromany recovery.
This was the virtually uniformrule inthe United States until
1908, when the Federal Enployees Liability Act (FELA), 45 U S.C. 8§
51 et seq., was enacted. Act of April 22, 1908, c. 149, 35 Stat.
65-66. The FELA provided interstate rail road enpl oyees a cause of
action against their enployer for injuries in the course of
enpl oynent caused by the railroad' s negligence and provided that
"the fact that the enployee may have been guilty of contributory
negl i gence should not bar a recovery, but the damages shall be
di m nished by the jury in proportion to the anmpbunt of negligence
attributable to such enployee." 45 U . S.C. 8§ 53. Thereafter, in
1910 M ssi ssippi enacted a "pure" conparative negligence statute.
V. Schwartz, Conparative Negligence (Mchie 3rd ed. 1994), § 1-
4(b) (2). In 1913 Ceorgia, through a conbination of judicial
deci sion and nmuch earlier legislation applicable to those injured
in railroad operations, adopted "a rule that the plaintiff in al
cases may recover an apportioned part of his damges if the
defendant's negligence is greater than the plaintiff's.” 1d., 8§ 1-
5(a)(2) at 19 (citing Elk Cotton MIls v. Gant, 79 S.E. 836 (Ga.
1913)). Also in 1913, Nebraska by legislation allowed di m ni shed
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recovery where the plaintiff's negligence was slight in conparison
to the defendant's. ld., 8 1-4(b)(4) at 15. So matters stood

until 1920, when Congress enacted the Jones Act, providing "any
seaman” injured "in the course of his enploynent” an action agai nst
his enpl oyer in which the FELA woul d apply.3 The sanme year, DOHSA
was enacted, providing a cause of action for death wongfully
caused "on the high seas,"” 46 U.S.C. § 761, in which the decedent's

negligence did "not bar recovery" but "the court shall take into
consi deration the degree of negligence attributable to the decedent
and reduce the recovery accordingly.” 46 U S.C. 8 766. No ot her
jurisdiction adopted conparative negligence until in 1931 Wsconsin
passed | egislation allowing a plaintiff recovery if his negligence
was "not as great at that of the defendant." Schwartz, supra, 8§ 1-
4(b)(3).

Thus, in 1909 all states generally applied the conpl ete bar of
contributory negligence; by 1930 only three states had |ifted the
bar to any extent; by 1940 only four had; by 1954 only five ;3 and,

as |ate as 1968, only seven states and Puerto R co had any form of

36 46 U.S.C. 8 688 ("in such action all statutes of the
Uni ted States nodifying or extendi ng the conmon-law right or renedy
in cases of personal injury to railroad enpl oyees should apply").
See al so Cosnopolitan Shipping Co. v. MAlister, 69 S.Ct. 1317,
1321-22 (1949); Rohde v. Southeastern Drilling Co., Inc., 667 F.2d
1215, 1217 (5th Gr. 1982).

87 M ssi ssi ppi, Georgia, Nebraska, Wsconsin, and South
Dakota, the latter in 1941 by a statute allow ng recovery when a
plaintiff's negligence was "slight and defendant's was gross in
conparison." Schwartz, supra, 88 1-1 at 2, 1-4(b)(4) at 14-15.
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conpar ati ve negligence.*® Then the rush to sone formof conparative
fault began, so that nowin only Al abama, Maryl and, North Caroli na,
Virginia, and the District of Col unbia does plaintiff's negligence,
no matter how slight, bar any recovery whatever. Schwartz, supra,
8§ 1-1 at 2.4, 8 1-5(e)(3); MIntyre v. Balentine, 833 S.W2d 52, 55
(Tenn. 1992). This was acconplished by judicial decisionintwelve
states, and by legislationin thirty-four states. Mlntyre at 55,
56 & ns. 3 & 4.

The results are summari zed in Kionka, Recent Devel opnents in
the Law of Joint and Several Liability and the |Inpact of
Plaintiff's Enployers' Fault, 54 La. L. Rev. 1619 (1994):

"Four states still do not have conparative fault .

., and they retain joint and several liability. O the

forty-six states that have sone form of conparative

fault, ten states still have the pure formof joint and

several liability, and twelve states now have pure
several liability. The remaining twenty-four states,

. . have sone mxture of joint and several and severa
liability. These statutory schenes can be quite conpl ex.
The common thread, however, is that they all represent a
conprom se position between the two extrenmessQpure joint

and several liability on the one hand and pure several
liability on the other." ld. at 1621 (footnotes
omtted).

In other words, eighty percent of the states reject the rule
espoused by the majority, "pure" joint and several liability in a
system of conparative fault. The ten states that follow that
approach are out nunbered by the twel ve states at the other extrene,
which follow "pure" several liability. The remaining twenty-four

states have, indeed, adopted a variety of approaches, but, as

38 Schwartz, supra, 1-1 at 2. Conparative fault
| egislation was enacted in Arkansas in 1955, in Puerto Rico in
1956, and in Maine in 1965. Id.
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Ki onka observes, a "common thread" runs through them as "all
represent a conprom se position between the two extrenes." Id.
One such position between the two extrenmes is that of the
Uni form Conparative Fault Act (UCFA) approved by the National
Conference of Comm ssioners on Uniform State Laws in 1977. 12
U L A at 42-60 (West Supp. 1994).3%° Section 1 of the UCFA provides
that "fault chargeable to the claimant di m ni shes proportionately
t he anbunt awarded as conpensatory damages . . . but does not bar
recovery," and section 6 provides that the claimant's recovery is
al so reduced by the percentage of fault of any party with whomthe

cl ai mant has settl ed. Sections 3, 4, and 5 deal with set-off and

contribution. Section 2 is the operative section.* Under it the

39 The comm ttee preparing the UCFA for consideration by the
Comm ssioners was conposed of distinguished |egal scholars and
judges, including Judge R Floyd G bson and Professor Victor E
Schwartz, and was chaired by Dean John W Wade of Vanderbilt
University School of Law. 1d. at 42.

40 The relevant portions of section 2 are as foll ows:

"(a) Inall actions involving fault of nore than one
party to the action, including third-party defendants and
persons who have been released under Section 6, the
court, unless otherwi se agreed by all parties, shal
instruct the jury to answer special interrogatories or,
if there is no jury, shall nmake findings, indicating:

(1) the anmount of danages each cl ai mant
woul d be entitled to recover if contributory
fault is disregarded; and

(2) the percentage of the total fault of
all of the parties to each claim that is
all ocated to each claimant, defendant, third-
party defendant, and person who has been
released fromliability under Section 6. For
this purpose the court nay determ ne that two
or nore persons are to be treated as a single

party.
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respective percentages of fault of all concerned are determ ned,
the judgnent sets forth the corresponding "equitable share" of
each, and the plaintiff is awarded the anount of his total damages,
reduced by his and any settling party's percentages of fault,
"agai nst each party liable on the basis of rules of joint-and-
several liability." However, under section 2(d) if any party's
"equitable share” of the judgnent is (wholly or partly)
"uncol lectible fromthat party," the court "shall reallocate any
uncol | ecti bl e anmobunt anong the ot her parties, including a clainmant
at fault, according to their respective percentages of fault"
(enphasi s added). The reason for this provision is set forth in
the official coments to section 2 as foll ows:

"Real | ocation of the equitable share of the obligation of
a party takes place when his share is uncollectible.

(c) The court shall determ ne the award of damages
to each claimant i n accordance with the findi ngs, subject
to any reduction under Section 6, and enter judgnent
agai nst each party |iable on the basis of rules of joint-
and-several liability. For purposes of contribution
under Sections 4 and 5, the court also shall determ ne
and state in the judgnent each party's equitabl e share of
the obligation to each claimant in accordance with the
respective percentages of fault.

(d) Upon notion made not |ater than [one year] after
judgnent is entered, the court shall determ ne whether
all or part of a party's equitable share of the
obligation is uncollectible fromthat party, and shall
reall ocate any uncollectible anmount anong the other
parties, including a claimant at fault, according to
their respective percentages of fault. The party whose
liability is reallocated is nonetheless subject to
contribution and to any continuing liability to the
claimant on the judgnent." (Enphasis added).
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Real | ocati on takes pl ace anong all parties at fault.
This includes a claimant who is contributorily at fault.
It avoids the unfairness both of the common |aw rul e of

joint-and-several liability, which would cast the tota
ri sk of uncollectibility upon the solvent defendants, and
of a rule abolishing joint-and-several liability, which
woul d cast the total risk of uncollectibility upon the
claimant." (Enphasi s added).*

That is precisely the rationale and effect of the position here
espoused. The official comments |ikewise illustrate the
application of the reallocation rule by an exanple in which the
plaintiff, whose total danages are $10,000, is forty percent
negli gent and two defendants are each thirty percent negligent. |If
one defendant is insolvent, the plaintiff's recovery fromthe ot her
is ultimately $4,286, which is 3/7ths of the $10,000, the exact

result here advocated. #? This dissent, however, would, in the

41 12 U L. A West Supp. 1994 at 50.

42 The relevant illustrations given in the coments are as
fol |l ows:

“I'llustration No. 2. (Multiple-party situation).

A sues B, Cand D. A s damages are $10, 000.

Ais found 40% at fault.

Bis found 30% at fault.

Cis found 30% at fault.

Dis found 0% at fault.

A is awarded judgnent jointly and several |l y agai nst
B & Cfor $6,000. The court also states in the judgnent
the equitable share of the obligation of each party:

A's equitable share is $4,000 (40% of

$10, 000) .

B's equitable share is $3,000 (30% of

$10, 000) .

Cs equitable share is $3,000 (30% of

$10, 000) .
Illustration No. 3. (Real I ocation conputation under

Subsection (d)).
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exanple given, initially limt each of the defendants' liability to
$4,286. For the reasons stated below, this essentially procedura
nmodi fication to the UCFA approach is practically fair and anal ogous

to traditional admiralty practice.®

Sane facts as in Illustration No. 2.

On proper notion to the court, C shows that B's
share is wuncollectible. The court orders that B's
equi tabl e share be reall ocated between A and C

A's equitable share is increased by $1,714
(4/7 of $3,000).
Cs equitable share is increased by $1, 286

(3/7 of $3,000)." 12 U.L.A West. Supp. 199
at 51.
43 It is also to be noted that section 2 of the UCFAlinmts

allocation of fault to those who are parties to the action, it
bei ng "assuned that state procedure provides for bringing in third-
party defendants as parties.” Coment to § 2, 12 U. L. A West Supp.
1994 at 50. The comment expl ai ns:

"The limtation to parties to the action neans
i gnoring other persons who nay have been at fault wth
regard to the particular injury but who have not been
joined as parties. This is a deliberate decision. :
The nore parties joined whose fault contributed to t he
injury, the snmaller the percentage of fault allocated to
each of the other parties, whether plaintiff or
defendant." 1d.

Because the fault of those not parties is not ascertained, it
cannot be allocated to any party, plaintiff or defendant, and this
means that the ultimate result is controlled by the conpari son of

fault only as between the parties. |In our earlier exanple of the
collision involving the shrinper, the crew boat, and the pl easure
craft, if the pleasure craft is not a party, the crew boat, if

equally at fault with the shrinper, may recover fromthe shrinper
only half its damages, notw thstanding the facts m ght show that
pl easure craft was also equally at fault with the other two
vessel s. In essence, whatever fault is attributable to the
pl easure craft is allocated between the other two vessels in the
sane proportion as the fault of each bears to the total fault of
bot h.
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The UCFA was judicially adopted by the Suprene Court of
M ssouri when it elimnated the common | aw contri butory negligence
bar . Gustafson v. Benda, 661 S.wW2d 11, 15-16 (Mo. 1983) (en
banc) . # Later, this was legislatively ratified, and simlar
| egi slation has al so been adopted in Arizona, M nnesota, Montana,
Connecticut, and New Hanpshire. Schwartz, supra, 8 3-5(c)(5),
citing Mo. Rev. Stat. 8§ 537.067(2); Ariz. Rev. Stat. 8§ 12-2508;
Mnn. Stat. § 604.02(2); Mnt. Code Ann. 8§ 27-1-703(3); N H Rev.
Stat. Ann. § 507:7-e (111).%

44 “. . . [T]lhis and future cases shall apply the doctrine
of pure conparative fault in accordance wth the Uniform
Conparative Fault Act 88 1-6, 12 U. L. A Supp. 35-45 (1983), a copy
of which, with comm ssioners' comments, is appended to this opinion
as Appendix A" |d. (footnote omtted).

In a footnote, the court noted that it did not adopt the
proportionate settlenment credit approach of section 6 of the UCFA
only because that conflicted wth the express provisions of a
M ssouri statute calling for dollar for dollar credit; the court
invited the legislature to reconsider the settlenent credit
provi sion and adopt section 6 of the UCFA. 1d. at n.10.

45 The Maritinme Law Association has reconmended a nodel
Mariti me Conparative Responsibility Act, which is al nost the sane
as the UCFA, and which, wth but slight nodification, was
introduced in Congress Septenber 12, 1991, as H R 3318, 102d
Congress, 1st sess. See 7 Benedict on Admiralty (7th ed.) 88 7 &
8. Both the Maritinme Law Association proposal and H R 3318
contain reallocation provisions identical to section 2(d) of the
UCFA (section 2(3) of the Maritinme Law Association proposal and
section 3(d) of HR 3318). Id., § 7 at 1-29; § 8 at 1-46, 1-47.
The comments to this section of the Mritine Law Association
proposal include the foll ow ng:

"Real | ocation. Reallocation of the equitable share
of the obligation of a party takes place when his share

is uncollectible. Real | ocation takes place anong all
parties at fault. This includes a claimant who is
contributorily at fault. It avoids the unfairness both
of the common law rule of joint-and-several liability,

whi ch woul d cast the total risk of uncollectibility upon
the sol vent defendants, and of a rule abolishing joint-
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Simlarly, the Restatenent (Second) of Torts § 886A, conment

i (1977), states in pertinent part:
"I'n determ ni ng equi tabl e shares of the obligation,

it seens w se, particularly in conparative-negligence

states, to confine the determ nation to parties to the

action rather than to attenpt to cal cul ate the equitable

shares for alleged tortfeasors who are not parties and

not bound by the decisions. If one tortfeasor's

equi table share turns out to be uncollectible it should

be spread proportionately anong the other parties at

fault." (Enphasis added).

Essentially the present approach was adopted i n Haney El ectric
Co. v. Hurst, 624 S.W2d 602 (Tex. Cv. App.sQbDallas 1981, wit
di sm ssed as noot). That case involved a three-car collision. 1In
separate actions, two of the driverssSQeach | ater found to be thirty
percent negligentsQsued the third driversQlater found to be forty
percent negligent. The cases were consolidated, and one question
was whet her the defendant (the third driver, found forty percent at
fault) should be |liable to a particular plaintiff for forty percent
of the harm (that is, only the defendant's share) or seventy
percent (that is, the defendant's share added to the entire thirty

percent share of the other plaintiff/tortfeasor, neither of the

plaintiffs being also a defendant). The court adopted neither
and-several liability, which would cast the total risk of
uncol lectibility upon the claimant.” |Id. 8 7 at 1-35

(enphasi s added)

These comments al so include anillustration 3, which is the sane as
illustration 3 in the conmments to section 2 of the UCFA, as set out
in note 13 above. 1d. 8 7 at 1-36, 1-37. Again, this illustration
i nvol ves a 40% negligent plaintiff suffering $10, 000 danages, and
two 30% negligent defendants, from one of whom nothing can be
collected. The ultimate result is that the plaintiff's recovery
against the other defendant is $4,286, which is 3/7ths of
plaintiff's total damages.
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approach and chose instead to hold the defendant third driver
liable to each plaintiff for 40/70ths of total danages. That
fraction represented the rati o of the defendant's negligence (forty
percent) to the total of his negligence and the negligence of the
party seeking recovery (thirty percent). The court thus placed on
t he defendant a portion of the unsued tortfeasor's share of fault,
but only that portion represented by the ratio of the defendant's
fault (forty percent) to the conbined fault of the defendant and
plaintiff (seventy percent). The court considered this result
mandat ed not only by the Texas conparative negligence schene, Tex.
Rev. Cv. Stat. art. 2212a (codified as anended at Tex. G v. Proc.
& Rem Code § 33.001), but also by "[e]lenentary fairness." 624
S.W 2d at 612.

An anal ogous approach has been taken under the Louisiana
statute, LSA-C.C. art. 2324, in respect to enployer fault in an
enpl oyee's suit against a third party. Thus, in Prestenbach v.
Rains, 4 F.3d 358 (5th G r. 1993), the Loui siana enpl oyer, i nmune
by virtue of the worker's conpensation |aw, was found seventy-five
percent at fault, the plaintiff-enployee fifteen percent, and the
defendant-third party ten percent. The plaintiff appealed the
j udgnment which awarded hi monly ten percent of his damages agai nst
the third party. W applied the "'"ratio approach'" of Quidry v.
Frank Guidry Ol Co., 579 So.2d 947 (La. 1991), as carried forward
by Gauthier v. O Brien, 618 So.2d 825, 832-33 (La. 1993), and held
that plaintiff was entitled to recover forty percent of his damges

fromt he def endant because t he defendant's percentage of negli gence
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(ten percent) was forty percent of the conbi ned negligence (twenty-
five percent) of the plaintiff (fifteen percent) and the defendant
(ten percent). Prest enbach at 360-61. Simlarly, in Davis v.
Comrercial Union Ins. Co., 892 F.2d 378 (5th Cr. 1990), the
pl aintiff-enployee was found sixty percent at fault, his inmmune
Loui si ana enpl oyer thirty percent, and the defendant third party
ten percent. The plaintiff appealed the judgnent, which awarded
himonly ten percent of his damages against the third party. W
held that the enployer's fault should be allocated between the
plaintiff and the defendant "in proportion to their previously
determ ned degrees of fault,” with the result that plaintiff was to
be granted judgnent agai nst the defendant for 1/7th (14.29% of his
total damages. 1d. at 384-385.4

A thorough review and analysis of the relevant decisions,
| egislation, and scholarly witing is contained in the American Law
Institute's Restatenent of the Law (Third) Torts: Apportionnment of
Liability, Prelimnary Draft No. 1 (May 31, 1995) (Reporter,
Prof essor Wlliam C. Powers, Jr., University of Texas School of
Law, Associ ate Reporter, Professor Mchael D. G een, University of
| owa Col | ege of Law) (hereafter "Apportionnment of Liability"). The

reconmendat i ons nmade t here i ncl ude provi sions i n substance t he sane

46 It may also be noted that Texas has held that the
enpl oyer' s or co-enpl oyee's "negligence shoul d not be considered in
a third party products liability action when the plaintiff's
injuries were covered by workers' conpensation.” Magro v. Ragsdal e
Bros., Inc., 721 S.W2d 832, 836 (Tex. 1986). This necessarily
means that if the plaintiff is guilty of contributory fault, his
recovery will be based on a conparison of his fault with that only
of the defendant third party, precisely the general approach
suggest ed here.

77



as those of the UCFA 4 The reporters' notes to section 25A (see

47

The principally relevant proposals (which have not been

officially presented to the Council or nenbership of the Anmerican

Law |

Har m

nstitute) are as foll ows;

"8§ 24A Liability of Multiple Tortfeasors for Indivisible

| f two or nore persons' independent tortious conduct
is alegal cause of an indivisibleinjury, each personis
jointly and severally |iable for the recoverabl e damages
caused by the tortious conduct, subject to the
real l ocation provision of 8§ 25A." 1d. at 231.

"25A Real | ocati on of Danages Based on Unenforceability of
Judgnent

A defendant who is or may be held jointly and
severally l'iable pursuant to 8 24A may nove to real | ocate
the liability of anot her def endant because a judgnent for
contribution against the |atter defendant will be or is
unenforceable, in whole or in part. If the noving
def endant establishes that a judgnent for contribution
agai nst another defendant will be or is unenforceable,
the court shall reallocate liability for the damage
award. The portion of the defendant's share of liability
for which a judgnent is not or will not be enforceable
shal|l be reallocated to the remai ning parties, including
the plaintiff, in proportion to the percentages of
responsibility assigned to the other defendants and the
plaintiff." Id. at 237 (enphasis added).

Comment a to section 25A states in relevant part:

"The justification for requiring one defendant to bear
the burden of an insolvent defendant's negligence was
that as between a cul pable defendant and an innocent
plaintiff, the cul pable defendant should bear the ful
burden of the plaintiff's injuries. Wth the advent of
conparative responsibility, in which plaintiffs who are
at fault may still recover a portion of their danages,
the justification for requiring defendants to bear the
entire share of insolvent defendants no | onger exists."”
|d. at 238 (enphasis added).

Comrent b to section 25A provides in part:

"Ordinarily, a notion to reallocate a party's share of
liability due to the unenforceability of the judgnent
should be made within a year of the entry of judgnent.
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note 18, supra) explain the rationale for these reconmendati ons as
fol | ows:

"The critical question is who should bear the risk
of insolvent parties. The advent of conparative fault,
at | east when sone fault is attributed to the plaintiff,
renmoves the traditional justification for inposing that
ri sk on defendants. See Pearson, Apportionnent of Losses
Under Conparative Fault Laws--An Analysis of the
Alternatives, 40 La. L. Rev. 343, 362 (1980) ('Wen the
plaintiff hinmself has been negligent, the | ogi cal support

for j oi nt and several liability evaporates.').
Nevert hel ess, evenwith the plaintiff sharing sone fault,
each defendant is still the legal cause of all of
plaintiff's damages. Shifting the entire risk of

insolvency toplaintiff "nmerely transforn{s] theinequity
of inposing that risk entirely on sol vent defendants i nto
the equal and opposite inequity of inposing the risk
entirely on the plaintiff.' 1 AMERICAN LAW | NSTI TUTE
REPORTERS' STUDY, ENTERPRISE LIABILITY FOR PERSONAL | NDOURY 147
(1991); see al so Wade, Shoul d Joint and Several Liability

In those instances in which the unenforceability of any
judgnent is established before entry of judgnent, the
judgnent should reflect the reallocation of the
defendant's share for which a judgnent would be
unenforceable.” 1d. at 238-239 (enphasis added).

Proposed section 27A treats the effect of settlenent in the
sanme manner as section 6 of the UCFA. Apportionnent of Liability
at 265. Proposed section 28A(2) provides that in an enpl oyee-
plaintiff's suit against athird party, the enployer's fault is not
inquired intoif local |aw does not permt either any reduction in
plaintiff's recovery on that account or a contribution clai mby the
def endant agai nst the enpl oyer (section 28A(1l) addresses enpl oyer
fault where those conditions do not obtain). ld. at 281.
Proposed section 29A provi des:

"8§ 29A Effect of Responsibility Assigned to O her | mmune
Per sons

I f a person other than the plaintiff's enployer is
imune from suit by the plaintiff and imune from a
contribution claim by any defendant pursuant to the
applicable law of the jurisdiction, the fact finder
should assign a percentage of responsibility to the
imune party and the immune party's share of
responsibility should be treated the sane as provided in
8§ 25A for a defendant whose share of responsibility is
uncol l ectible.” 1d. at 290.
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of Multiple Tortfeasors be Abolished?, 10 AMJ. TR AL ADV.
193, 197 (1986).

Prof essor Charles O Gegory nmade this point quite
el oquently many years ago:

.. .[When the plaintiff and the solvent
tortfeasor are both negligent, they share the stigm
which at comon |law seens to have furnished the
justification for the sonmewhat arbitrary allocation of
this risk on joint j udgnent debt ors. . . .
[Dlistribution of the risk of insolvency of one of the
j oint defendants in accordance with the apporti onnent of
fault woul d seemto be the only nethod of adm nistration
consistent with the terns of the conparative negligence
statute.

GREGORY, LEG SLATIVE Loss Di STRIBUTION I N NEGLI GENCE ACTIONS 142
(1936).

Numer ous commentators have advocated reall ocating
the share of an insolvent or immune party to the
remai ning responsible parties in proportion to their
responsibility for plaintiff's injuries. See . . .
Wade, Should Joint and Several Liability of Miltiple
Tortfeasors be Abolished?, 10 AM J. TRIAL Abv. 193, 198
(1986); UN Forv CovPARATI VE FAULT AcT8 2(d) (1977); |1 AMER CAN
LAW | NSTI TUTE REPORTERS' STUDY, ENTERPRISE LIABILITY FOR PERSONAL
| NOURY 127-57 (1991) (advocating reallocation of insol vent
party's share when def endants are i ndependent tortfeasors
W thout a prior relationship); Zavos, Conparative Fault
and the Insolvent Def endant : A Citique and
Anmplification of American Mdtorcycle Ass'n v. Superior
Court, 14 Lov. L.A L. Rev. 775 (1980-81); WLLIAVS, JONT
ToRTS AND CONTRIBUTORY NEGLIGENCE 8§ 110, at 414-20 (1951);
Sobel sohn, Conparing Fault, 60 IND. L.J. 413, 456 (1985);
MIler, Extending the Fairness Principle of Li and
Aneri can Motorcycl e: Adoption of the UniformConparative
Fault Act, 14 Pac L.J. 835, 861-63 (1983); Boyette,
Not e, Reconciling Conparative Negligence, Contribution,
and Joint and Several Liability, 34 WASH. & LEE L. Rewv.
1159, 1174-76 (1977); see also Steenson, Recent
Legi sl ati ve Responses to the Rule of Joint and Several
Liability, 23 TorT & INs. L.J. 482 (1988) (describing the
variety of reallocation schenes that exist in a nunber of
states).

The reallocation provision in 8 25A also conports
W th provisions in a nunber of states that have abol i shed

joint and several liability for independent tortfeasors,
except wher e t he plaintiff IS attributed no
responsibility for the injury. . . . O course, this
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exception reflects the common law rule before the

adoption of conparative fault, which nade independent

tortfeasors jointly and severally Iliable for a

plaintiff's indivisible injury. Section 25A results in

the same outcone in those instances in which the

plaintiff is found free of responsibility.” 1d. at 248-

251.

In sum pure joint and several liability was an i nci dental and
| ogi cal application of aregine in which the plaintiff's causative
fault, no matter how slight in conparison to that of a defendant,
barred any recovery whatever. Until the late 1960s, that was the
al nost universal rule in common | aw jurisdictions. Since then, the
vast majority of jurisdictions that have abandoned the common | aw
ban on any recovery for a plaintiff whose negligence is to any
extent a cause of the accident in question have |ikew se abandoned
across-the-board pure joint and several liability. Where the
plaintiff and a defendant are both guilty of causative fault, and
soalsois athird actor, thereis no justification for allocating,
as between that plaintiff and defendant, ultinmate responsibility
for the fault of the third actor on any basis other than on the
ratios which the fault of the plaintiff and the defendant
respectively bear to the total fault of them both.

Under t he UCFA and Apportionnent of Liability, this allocation
w Il frequentlysqt hough by no neans al wayssQnot be nade until after
judgnent. For that reason, it has been subject to the justifiable

criticism that it my be sonewhat unwi eldy, admnistratively

burdensone, and may tend to undermne the finality of judgnents.

48 In rejecting the reall ocation approach in strict
liability in tort cases, the Texas Suprene Court stated in Duncan
v. Cessna Aircraft Co., 665 S.W2d 414, 429 n.9 (Tex. 1984):
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However, these criticisns are not applicable to the position taken
by this opinion, which is that the allocation will always be nade
in the judgnent, and that there is no reason to nake any def endant
the plaintiff's collection agent for any portion of the damages for
which plaintiff bears the ultimate responsibility. W turn now
briefly to the nmechanics of allocation in the judgnent.
Mechani cs of Judgnent Danages Al l ocation

Let us revert to our collision involving Exxon's crew boat,
the shrinper, and the small pleasure craft. Exxon sues one or both
of the other two vessels for the damages to its crew boat. There
is no problemif Exxon is not at fault, for then the fault of any
def endant (no matter how many are at fault) wll necessarily be one
hundred percent of the conbined fault of Exxon and that defendant,
so that defendant is liable for one hundred percent of Exxon's
damages. Likewi se, there is no problemif Exxon is at fault, but
of the other two vessels only the shrinper is found at fault, the
pl easure craft either being found not at fault or no finding being
made as to its fault (as mght often be the case if it were not a

party). In that situation, all agree that Exxon recovers fromthe

"An al ternative woul d be to real |l ocate the i nsol vent
tortfeasor's share of liability anong all parties whose
actions or products were a cause of the injuries,
including the negligent plaintiff. This suggestion is
attractive and was endorsed by a distingui shed Specia
Commttee of the Tort and Conpensation Section of the
State Bar. As a judicial rule, however, reallocatingthe
i nsolvent's share would create problens of post-trial
jurisdiction and finality of judgnents.™

No such problens of post-trial jurisdiction and judgnment finality
are inplicated in the approach taken by this dissent.
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shrinper the sane fraction of its total damages as its fault is of
the total fault of itself and the shrinper. A problemarises only
i f Exxon, the shrinper, and the pleasure craft are all three found
to be guilty of causative fault. Assune each is assessed one-third
of the fault and that Exxon's total damages are $100, 000. The
j udgnment shoul d award Exxon a total recovery of $66, 666.67 (2/3rds
of $100, 000),“* with provision that no nore than $50,000 (1/3 + 2/3
x $100, 000) thereof may be collected fromthe shrinper and no nore
t han $50,000 (1/3 + 2/3 x $100,000) thereof may be collected from
the pleasure craft.?®° If the causative fault percentages are
changed sonewhat, to correspond to those in this case, so that
Exxon's percentage of fault is 20% the shrinper's is 20% and the
pl easure craft's is 60% then the judgnent should award Exxon a
total recovery of $80, 000 (80%of $100,000), with provision that no
nore than $50, 000 (20/ 40 x $100, 000) thereof may be collected from
t he shrinmper and no nore than $75,000 (60/80 x $100, 000) t hereof

fromthe pleasure craft.% |In other words, in such a situation the

49 No one contends that the total judgnment should be for
ot her than $66, 666. 67. And, all would agree that a plaintiff
suffering total damages of $100,000 and found 20% at fault, wth
each of the two defendants being 40% at fault, nmay not recover
$66, 666. 67 (40/60 x 100, 000) fromeach of the two defendants for a
total of $133, 333. 33.

50 The judgnent would further provide that if a defendant
paid nore on the judgment than $33,333.33 (1/3 x $100, 000), such
defendant would be entitled to contribution from the other
defendant in the anount of the excess so paid.

51 In this instance the judgnent would al so provide that if
the shrinper paid nore than $20,000 (20% of $100,000) on the
judgnent it would be entitled to contribution from the pleasure
craft for the excess, and that if the pleasure craft paid nore than
$60, 000 (60% of $100,000) on the judgnment it would be entitled to
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total judgnment is for the anobunt which equals the sane fraction of
plaintiff's total damages as the total fault of all except the
plaintiff is of the total fault of all including the plaintiff; but
the judgnent wll provide that the plaintiff may not recover nore
of said sum from any particul ar defendant than the anmount which
equals the sane fraction of plaintiff's total danages as that
particular defendant's fault is of the total fault of both
plaintiff and that particul ar defendant. For exanple, if plaintiff
suffers total damages of $100,000 and is 10%at fault, defendant A
is 40% defendant B is 30% and defendant Cis 20%at fault, then
plaintiff's total judgnment is for $90,000, but provides that no
nore than $80, 000 (40/50 x $100, 000) thereof may be collected from
def endant A, no nore than $75, 000 (30/40 x $100, 000) thereof may be
coll ected from defendant B, and no nore than $66, 666.67 (20/30 x
$100, 000) thereof may be collected from defendant C. %2

This sinple system wll work in all cases and serve to

aut hori ze appropriate recovery, while at the sanetine [imting any

contribution fromthe shrinper for the excess.

52 The judgnent would al so provide that any defendant who
paid nore on the judgnent than his percentage of the total fault of
all parties multiplied by plaintiff's total danmages ($40,000 for
defendant A) would be entitled to contribution from any other
def endant who paid | ess than his percentage of the total fault of
all parties multiplied by plaintiff's total danages ($30,000 for
def endant B; $20,000 for defendant C) to the extent of the |esser
of the excess or the deficiency. Thus if A paid $45,000 on the
judgnent, B paid only $27,000, and C paid only $18, 000, A woul d be
entitled to $3,000 in contribution from B, and $2,000 in
contribution from C O course, conplications could arise if
contribution were uncollectible fromone defendant, but no nore so
than in any case in which there are three or nore |iabl e defendants
and the plaintiff is not negligent.
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particul ar defendant's ultinmate potential liability to an anount no
greater than the fraction of plaintiff's damages which is that
defendant's percentage of fault divided by the total of the
percentages of fault of the plaintiff and that defendant.

If it is desired that the expression of this result in the
judgnment be in terns of sone several liability and sone joint and
several liability, then that, too, can be acconplished, although in
sone cases an al gebraic formula nust be enployed. A case such as
this, wwth only the plaintiff and two defendants at fault, wll be
by far the nost frequent instance in which any all ocation question
arises, and in such an instance a fairly sinple set of steps may
al so be utilized to arrive at the appropriate several and joint and
several liability figures to be set forth in the judgnent. Assune
plaintiff's total damages are $100, 000, and, as here, causative
fault is distributed 20%to the plaintiff, 60%to defendant A and
20% to defendant B. First plaintiff's nmaxi mum recovery is
cal cul ated at $80, 000 (80%of $100,000); then the maximumliability
of defendant A is cal culated at $75,000 (60/80 x $100, 000) and the
maxi mumliability of defendant B is cal cul ated at $50, 000 (20/40 x
$100, 000), all as above explained. Next, the anmount of A's maxi nmum
liability ($75,000) is subtracted fromplaintiff's maxi mumrecovery
($80, 000), the result being $5, 000 ($80,000 - $75,000 = $5, 000),
which is the several liability of B. Next, the anount of B's
maxi mumliability ($50,000) is |likew se subtracted fromplaintiff's
maxi mum recovery ($80,000), the result being $30,000 ($80,000 -
$50, 000 = $30,000), which is the several liability of A Then, the
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several liability of B ($5,000) and the several liability of A
($30, 000) are added together, and the total of $35,000 ($30,000 +
$5, 000 = $35,000) is subtracted fromplaintiff's maxi mumrecovery
($80, 000), the result being $45, 000, which is the joint and several
liability of A and B. Cast in this form plaintiff would have
j udgnment agai nst A al one for $30, 000, and al so agai nst B al one for
$5, 000, and further against A and B jointly and severally for an
addi ti onal $45,000. These figures total $80, 000 ($45, 000 + $30, 000
+ $5,000 = $80,000). B's exposure is limted to $50,000 (%$45, 000
+ $5,000 = $50,000); and A s exposure is limted to $75,000
(%45, 000 + $30,000 = $75,000). Contribution woul d al so be provi ded
for as between B and C (see note 22, supra).

In certain circunstances where three or nore defendants and
the plaintiff are each found guilty of causative faultsQsurely an
extrenely rare occurrencesQan al gebraic formul a nust be enployed to
arrive at the appropriate anounts of the several liability of each
def endant and of the joint liability. Appropriate formulas are set
out in the appendix to this dissent. It is inportant to recall
however, that it wll always suffice to sinply provide in the
judgnent a maxi num anount which nay be collected from each
particul ar defendant, which is weasily arrived at nerely by
multiplying the plaintiff's total damages by the fraction whose
nunerator is that particular defendant's percentage of the total
fault of all parties and whose denom nator is the total of that
particul ar defendant's and the plaintiff's respective percentages

of the total fault of all parties. As previously noted, a judgnent
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in that form wth appropriate provisions for contribution (see

notes 22 and 23, supra) wll be wholly adequate. >3

53 The majority (majority op. fn. 13) m stakenly suggests
that a judgnent in the sinple formsuggested (limting a
negligent plaintiff's recovery fromany one defendant to the
fraction of plaintiff's danages represented by that defendant's
percentage of the total negligence of all parties at fault
divided by the total of that defendant's and the plaintiff's
respective percentages of the total fault of all parties)
produces an ultimately different result fromthat produced by the
al gebraic formula (providing for sone several and sone joint and
several liability) in situations involving three (or nore)
def endants, only one of whomis insolvent. That is sinply wong.
Take the case of a plaintiff, sustaining $100,000 total damages,
who is 25% at fault, and three defendants (D1, D2, and D3), each
of whomis |ikew se 25% at fault. The sinple formjudgnent here
recommended woul d provide plaintiff a total recovery of $75, 000,
not nore than $50, 000 of which could be collected fromany one
def endant, and with provision that any defendant paying | ess than
$25, 000 woul d be subject to contribution fromany defendant
paying nore than that. The judgnment fornulated in ternms of both
several and joint liability would simlarly award plaintiff a
total recovery of $75,000, conposed of $12,500 several liability
of each of the three defendants plus $37,500 joint and several
liability of the three together (see appendix par. 1(d), exanple
2), and would |i kew se provide that any defendant paying |ess
t han $25, 000 woul d be subject to contribution from any defendant
paying nore than that. |In each instance the maxi nrum anount
plaintiff can recover in total ($75,000) and the maxi num he can
recover from any one defendant ($50,000) are the sane.

The majority posits the situation where (as it eventuates
after judgnent) nothing is collectible fromD3, so that plaintiff
m ght then choose to collect $50,000 fromDl1 and $25, 000 from D2
(instead of $37,500 fromeach), which is unfair to D1, because
contribution is not collectible fromD3 (who is insolvent) and is
not provided for in the judgnent as to D2 (as D2 has paid
$25,000). But this is a fault shared by both fornms of judgnent.

I nportantly, it is also a fault in the formof judgnent the

maj ority espouses, nanely an award to the plaintiff of $75, 000
against all three defendants jointly and severally, wth
provision for contribution in favor of any defendant paying nore
t han $25, 000 agai nst any paying less. In that situation,
plaintiff may al so choose to collect $50,000 from Dl and $25, 000
fromD2, and D1 is then in the exact sane fix. To the extent the
maj ority understands the mattersQand it is by no neans clear that
it doessQit is sinply the pot calling the kettle bl ack.

O course, in any case it could be further provided that to
the extent any defendant was unable to pay its full equitable
share ($25,000 in our above three-defendant exanple) the level at
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General Maritinme Law

The majority concludes that it has always been a clearly
established rule of United States general maritinme |aw that in our
hypot hetical collision involving the three vessels, if all three
were equally at fault the crew boat could recover two-thirds of its
damages fromthe shrinper even though the shrinper was no nore at
fault than the crew boat. Not surprisingly, however, the majority
cites no Suprene Court opinion so holding or stating, and only sone
general |anguage in a few scattered |ower court decisions, the
earliest being in 1968, which do not directly address the question.

First, sone background.

In The Catherine, 58 U.S. [17 How.] 170, 15 L.Ed. 233 (1855),
two vessels collided, each being at fault. The Suprenme Court held
that the total loss should be divided equally, thus allowing a
party to recover despite its own negligence, albeit only half of

its loss. The Court stated:

whi ch the remaining two defendants becane obligated for or
entitled to contribution would increase by their relative share
(here 50% for D1 and D2 each, as they are equally at fault) of
the deficiency, so that in the exanple if D3 could pay none of
his $25, 000 equitable share, then DI (who paid plaintiff $50,000)
could collect $12,500 in contribution fromD2 (who paid $25, 000
but is exposed to an additional $12,500 in contribution liability
by being allocated for this purpose 50% of the $25, 000

uncol lectible fromD3). The nerits or denerits of such an
approach to contribution do not vary as between the judgnent
espoused by the majority ($75,000 for plaintiff as against al
three defendants jointly and severally) and either of the forns
espoused by this dissent ($75,000 for plaintiff but not nore than
$50, 000 from any one defendant, or $12,500 from each of three

def endants severally plus $37,500 fromall three jointly).

The majority's exanple of a negligent plaintiff and three
negl i gent defendants, only one being insolvent, is sinply a red
herring, whether in its plain vanilla formor wth its
contribution problem overl ay.
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“. . . [l]t becones necessary to settle the rule of
danages in a case where both vessels are in fault.

The question, we believe, has never until now cone
distinctly before this court for decision. The rul e that
prevails in the District and GCrcuit Courts, we
under st and, has been to divide the | oss.

This seens to be the well-settled rule in the
English admralty.

Under the circunstances usually attending these
di sasters, we think the rule deviding [sic] the |oss the
nmost just and equitable, and as best tending to induce
care and vigilance on both sides in the navigation."
Id., 58 U.S. at 177-178.
Thereafter, in The Washington, 76 U S. [9 Wall] 513, 19 L.Ed. 787
(1869), a passenger on a ferry, who sustained serious persona
injury when the ferry and the steanboat Washington collided,
libeled both vessels, each of which was found at fault. The
I'i bel ant - passenger, of course, was not at fault. The Suprenme Court
st at ed:
"Both vessels being in fault, both were liable to
the libelant, and both coul d be proceeded against in the
sane |i bel. The damages were properly apportioned
equal | y between the two vessel s, the right being reserved
tothe libelant to collect the entire anmount of either of
themin case of the inability of the other to respond for
her portion." 1d., 76 U S. at 516.
The sanme result obtained in The Al abama, 92 U S. 695, 23 L.Ed. 763
(1876), where the bark Ninfa, in towof the tug Gane- Cock, collided
with the Alabama. The Ninfa |libeled both The Ganme-Cock and The
Al abama. "[B]loth The Al abama and The Gane- Cock were in fault, and
The Ninfa, which was in tow of The Gane-Cock, and suffered
the loss, was not in fault.” 92 U S at 695-96. "The district
court rendered a decree against both [The Al abanma and The Gane-
Cock] for the whole [of The Ninfa's | oss], regarding themas |liable
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in solido. The circuit court, on appeal reversed this decree, and
divided the | oss between them rendering a decree agai nst each for
one half the anount.” ld. at 696. The N nfa appealed to the
Suprene Court, which hel d:

"Concedi ng, therefore, that a vessel in tow and
w thout fault, is to be regarded as sustaining the sane
relation to the collision which is sustained by cargo
(and it seens fair thus to consider it), we think that
the decree of the circuit court was erroneous, and that
a decree ought to be nade against The Al abama and The
Gane- Cock, and the respective stipulators, severally,
each for one noiety of the entire damage, interest, and
costs, so far as the stipulated value of said vessel
shal | extend; and any bal ance of such noiety, over and
above such stipul ated value of either vessel, or which
the I'i bel ant shall be unable to collect or enforce, shal
be paid by the other vessel or her stipulators to the
extent of the stipul ated val ue thereof, beyond t he noi ety
due from said vessel

This is substantially the formof decree sanctioned

by this court in The Washi ngton and The Gregory, 9 Wall.

516, 19 L. ed. 788, a case involving simlar principles,

al t hough the particul ar point was not fully discussed in

that case.” 1d. at 697-98 (enphasis added).

Next cane The Atlas, 93 U S 302, 23 L.Ed. 863 (1876), so
heavily relied on, and evidently m sunderstood, by the majority.
There, a canal boat | aden with cargo was under tow by The Kat e when
t he canal boat and The Atlas collided, and as a result the canal
boat sank and its cargo was |ost. The subrogated insurers of the
cargo |libeled The Atlas alone, and it was the only vessel before
the court, as The Kate was not brought in. 1d. at 308-309. The
district court found that the cargo | oss was "caused by the nutual
fault of the steamtug Kate and the steanboat Atlas, and that the

i bel ants do recover against the steanboat Atlas one half of the

damages by them sustained . . . ." ld. at 309. The |ibelants
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appeal ed, and the Suprene Court held that, as The Kate was not a

party to the suit and The Atlas had not attenpted to bring it

the |i bel ant s,

their
Court

full damages against The Atlas, not sinply one half.

in,

i nnocent of any wrongdoi ng, were entitled to recover

The

cites The Washington with full approval and states that

"[Much care was taken in framng the decree in that case."

Atlas at 318. The Court explains its holding as foll ows:

"Contributory negligence onthe part of the Ii bel ant
cannot defeat a recovery in collision cases .
Proof of the kind will defeat a recovery at common | aw,
but the rule in the admralty is, that the loss in such
a case nust be apportioned between t he of f endi ng vessel s,
as havi ng been occasioned by the fault of both; but the
rule of the comon |aw and of the admralty is the sane
where the suit is pronoted by an innocent party, except
that the noiety rule nay be applied in the admralty, if
all the parties are before the court, and each of the
wrong-doers is liable to respond for his share of the
damage. Subject to that qualification, the renedy of the
i nnocent party is substantially the sane inthe admralty
as in an action at law, the rule being, that in both he
isentitledto an entire conpensation fromthe w ong-doer
for the injury suffered by the collision. :

Goods shi pped as cargo, and their owners, as in the
case before the court, are innocent of all wong; and the
owners of the cargo may sue the owners of one of the
shi ps, or both, and they may sue at law or go into the
admralty, at their election, and having proved their
case, they are as nuch entitled to full conpensation in
the admralty as they woul d have been i f they had el ected
to pursue their comon | aw renedy, saved to them by the
proviso contained in the 9th section of the Judiciary
Act. 1 Stat. at L., 77.

Co-w ong-doers, not parties to the suit, cannot be
decreed to pay any portion of the damage adjudged to the
libelant, nor is it a question in this case whether the
party served nmay have process to conpel the other w ong-
doers to appear and respond to the all eged wongful act.

Parties wthout fault, such as shippers and
consi gnees, bear no part of the loss in collision suits,
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and are entitled to full conpensation for the damage

which they suffer from the wong-doers, and they may

pursue their renmedy in personam either at conmmon | aw or

in the admralty, against the wong-doers or any one or

nmore of them whether they elect to proceed at lawor in

the admralty courts.” 1d. at 316-319 (enphasi s added).

Plainly, The Atlas intended no departure fromthe noiety rule
of The Washington and The Al abama, but did not apply it solely
because the other vessel at fault, The Kate, was not before the
Court, and no one had tried to bring her in. Just as plainly, the
majority errs in suggesting that The Atlas' nunerous references to
plaintiffs who are "without fault" or "innocent of all wong" are
expl ai nabl e as having been nade fourteen years before the bar of
contributory negligence was lifted by The Max Morris, 11 S. C. 29
(1890). However, at |least since the 1855 decision in The
Cat herine, contributory negligence had been no bar. Mbreover, The
Atlas was a collision case, its remarks were directed to such
cases, and it openly recognized that "[c]ontributory negligence on
the part of the I|ibelant cannot defeat a recovery in collision
cases" although "[p]roof of the kind wll defeat a recovery at
comon |aw, but the rule inthe admralty is, that the | oss in such
a case nust be apportioned between the of fending vessels." 1d. at
316-317. The mpjority has clearly m sread The Atl as.

The Juniata, 93 U S. 337, 23 L.Ed. 930 (1876), follows the

sane principles as The Atlas.>

54 The Juni ata involved a collision between the steamtug
Neafie, towng a flatboat belonging to the United States, and the
steanshi p Juniata, as a result of which the fl atboat and The Neafi e
were lost and The Neafie's owner, Pursglove, suffered serious
personal injuries. Pursglove and the United States each filed
separate |ibels against The Juniata, which were tried together
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However, where both vessels at fault are before the court, the
proper decree in favor of an innocent third party (such as a
passenger, a tow, or cargo) continued to be the "noiety" rule
granting judgnment for half the innocent party's damages agai nst
each of the two offending vessels, with provision that if the
i bel ant should be unable to collect from one vessel its noiety,
the other vessel would then be responsible for the deficiency. 1In
such a case, it was reversible error to enter a judgnent for the
i nnocent plaintiff's danmages agai nst both vessels at fault jointly.
See, e.g., The Sterling, 1 S.Ct. 89 (1882), where the Court stated:

"This was a suit in admralty against the ship Sterling

and tow boat Equator, for damages sustai ned by the bark

Sif in a collision. Both the ship and tow boat were

found to be in fault, and they were condemmed in solido

for the whole anount of the loss. Froma decree to that
effect this appeal was taken.

The district court found both The Neafie and The Juniata at fault
and held The Juniata liable to the United States and to Pursgl ove
for half their respective total damges (Pursglove's being
primarily for personal injuries). In Pursglove's case this
judgnent was affirnmed, "fault on both sides being established, an
apportionnent of the damages necessarily followed." 1d. at 339.
But it was held that the United States was entitled to all its
damages agai nst The Juni ata because the United States was not at
fault and The Neafie (and Pursgl ove) were not parties to the United
States' |ibel:

"The branch of the case relative to the United
States is upon a different footing. Their flatboat is
neither alleged nor proved to have been in anywise in
fault. The principle of apportionnent has, therefore, no
application to them Their boat not being incul pated,
they are entitled to full danages. The decree of the
circuit court is erroneous in not giving it to them

We shoul d adjudge that half the anmpbunt should be
paid by the tug [ The Neafie], and the other half by the
steaner [The Juniata], but that the libel of the United
States i s agai nst the steaner alone. The tug, therefore,
cannot be reached in this proceeding."” 1d. at 340.
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It is conceded that upon the facts found the owners
of the Sif are entitled to a decree agai nst the ship and
the towboat, as both were in fault. The well -
established rule in such cases is to apportion the
damages equally between the two offending vessels, the
right being reserved to the libelant to collect the
entire anmount from either of them in case of the
inability of the other to respond for her portion. . .
[citations] As in this case the decree was agai nst bot h
vessels for the full anpbunt of the loss, it should be
nmnodified so as to be against the Sterling and the
Equator, and their respective stipulators, severally,
each for one-half of the entire danage and costs; any
bal ance of such half which the Iibelant shall not be able
to enforce against either vessel to be paid by the other
vessel or her stipulators." Id. at 89-90.°%°

55 See also, e.g., The Hudson, 15 Fed. 162, 164 (S.D.N.Y.
1883) :

"This decision [referring to The Atlas], however,
was not designed to affect, and does not affect in any
degree, the right of the owners of the several vessels
Iiable to have anong t hensel ves an apportionnment of the
damages whenever all the parties are before the court.
The rule in the admralty in cases of negligence, as is
well known, is in direct opposition to the rule of the
common law. By the latter, if the plaintiff be guilty of
negl i gence, he recovers nothing; while in admralty the
damages, whether to the libelant's vessel or to the
claimant's, or to the cargo of either, are apportioned

equally between the vessels in fault. And where the
i nnocent owner of the cargo, or of a towin charge of one
vessel, sues and recovers against both vessels, the

i bel ant cannot recover a judgnent in solido agai nst both
for his whole damage, with a right to |l evy his execution
in full against either alone, as at common | aw, but only
a judgnent for a noiety of the damages against each
vessel, with an alternative right or recourse against
either for so nuch of the noiety adjudged to be paid by
the other as he is unable to collect fromthe latter.
This principle, first sanctioned by the judgnent of the
suprene court in the case of The Wshington and the
Gregory, 9 Wwall. 513, 126, was afterwards, upon ful
deliberation, reaffirnmed in the case of The Al abama and
the Ganecock, 92 U S. 695, and has been repeatedly
asserted in subsequent cases. The Virginia Ehrman, 97
US 317; The Gty of Hartford, 97 U S. 329, 330; The
Atlas, supra; The Cvilta, 103 U S 699." (Enphasi s
added) .
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And this rule continued to be enforced. Thus in Crain Brothers,
Inc. v. Wrman and Ward Conpany, 223 F.2d 256 (3d Cr. 1955), a
suit by innocent cargo against the barge charterer, Union, and
barge owner, Crain, who were both at fault, the Court stated:

"We disagree, however, with the manner in which
damages were awarded. Judgnent was entered agai nst both
Union and Crane in the full anount. In admralty, we
have the rule of divided damages. . . . Where two
parties are jointly responsible for injury to a third,
each is primarily liable for only one-half the danages.
the charterer and owner of the barge should each be
assessed with one-half the cargo loss with a provision
that if the libellant cannot collect any part from one,
that anount should be assessed against the other in
addition to the one-half for which it is primrily
liable." 1d. at 258.

See also Glnore & Black, Admralty (2d ed. 1975) at 528 ("Were a
third party i s danaged, and sues two ships that are at fault, he is
not prejudiced by the half-damges rule, but may collect his ful

damages fromone if the other is unable to respond in damages, or
may collect any deficiency if one cannot pay its full half”

[footnote omtted]).>®

56 When two vessels were at fault, but only one was sued, to
avoid being held Iiable to an i nnocent third party for that party's
entire loss, as in The Atlas and The Juniata, and to invoke the
"nmoi ety" rule, the vessel sued would seek to bring in the other
vessel . This was originally allowed under the court's inherent
power. The Hudson, 15 Fed. 162, 172-176 (S.D.N. Y. 1883). This
practice was soon confirned by the Suprene Court rule. See The Max
Morris, 11 S.Ct. 29 (1890), where, immedi ately after observing that
in The Atlas "the libelant was entitled to recover the entire
anount of its damages from The Atlas, the tug not having been
brought in as a party to the suit,"” the Court goes on to state:
"By rule 59 in admralty, promulgated by this court March 26, 1883
: . the claimant or respondent in a suit for danage by collision
may conpel the libelant to bring in another vessel or party all eged
to have been in fault." The Max Morris, 11 S .Ct. at 31. See also
The Beaconsfield, 15 S.Ct. 860, 862-863 (1895). Al though Rule 59
technically applied only in collision cases, admralty courts soon
began to follow the sane practice in non-collision cases and thus
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in both types of cases this was the practice "for over 30 years,
sanctioned by rule in collision cases and by judicial decision in

non-col |l ision cases. Finally, in 1921, the Admralty Rules
expressly broadened the third-party practiceto all maritinme cases,
providing for it in new Admralty Rule 56." 3 Moore's Federal

Practice (2d ed.) ¢ 14.31[2] at 14-161. Wen the Admralty Rules
were nerged with the Rules of Gvil Procedure in 1966, this feature
of admralty practice was recognized in Fed. R GCv. P. 14(c),
allowing the defendant in admralty cases to "bring in a third
party defendant who may be wholly or partly liable . . . to the
plaintiff." See 3 Miore's Federal Practice (2d ed.) T 14.31[1], ¢
14.31[3]. The Advisory Committee Notes to the 1966 anendnents to
Rul e 14 explain this aspect of Rule 14(c) as foll ows:

"Rule 14 was nodeled on Admralty Rule 56. An
inportant feature of Admralty Rule 56 was that it
all onwed inpleader not only of a person who mght be
liable to the defendant by way of renedy over, but al so
of any person who mght be liable to the plaintiff. The
i nportance of this provision was that the defendant was
entitled toinsist that the plaintiff proceed to judgnent
against the third-party defendant. In certain cases this
was a valuable inplenentation of a substantive right.
For exanple, in a case of ship collision where a finding
of nmutual fault is possible, one shipowier, if sued
al one, faces the prospect of an absol ute judgnent for the
full anobunt of the danage suffered by an i nnocent third-
party; but if he can inplead the owner of the other

vessel, and if rmutual fault is found, the judgnent
against the original defendant wll be in the first
instance only for a noiety of the damages; liability for
the remainder wll be conditioned on the plaintiff's

inability to collect from the third-party defendant."
(Enphasi s added).

The mpjority suggests (mgjority op. fn. 18) that these
princi ples have no applicationto "maritinme personal injury cases."”
However, The Washington was solely a "maritinme personal injury"
case, and the Suprene Court held that "[t] he damages were properly
apportioned equally between the two vessels, the right being
reserved to the [innocent] |ibelant to collect the entire anmount of
either of themin case of the inability of the other to respond for
her portion." Id., 76 U.S. at 516. See al so The Juni ata (personal
injury). The majority's unsupported suggestion (fn. 18) that these
principles went out with the "nineteenth century" is simlarly
m sgui ded, as the above quotation fromthe Advi sory Comm ttee Notes
to the 1966 Rule 14 anendnents reflect. See also, e.g., Crain
Brothers, Inc., 223 F. 2d at 258; Enpire Seafoods, Inc. v. Anderson,
398 F.2d 204, 217 (5th Cir.), cert. denied, 89 S.Ct. 449 (1968).
Nor were these principles restricted to collision cases, as
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The Max Morris was a personal injury suit by a |ongshoreman
agai nst the vessel he was |oading, and both parties having been
found at fault the question certified to the Suprene Court was
whet her "the libelant . . . is entitled to a decree for divided
damages, " which the Suprene Court "answered in the affirmative."
Id. at 31, 33. The Court noted that under The Catherine fault did
not bar all recovery in collision cases, and, after discussing,
anong ot her decisions, The Washington, The Al abama, The Juni at a,
and Atlee v. Packett Co., 21 Wall. 389, 22 L.Ed. 619 (1875) (where
a vessel struck a pier), observed that "this court has extended the
rule of the division of damages to clains other than those for
damages to the vessels which were in fault inacollision.” 1d. at
32. The court then reviewed several |ower court decisions
concerni ng damage to cargo or tows, caused by nmutual fault but not
i nvol vi ng any col lision, where the divided danages rul e was appl i ed

to all ow sonme recovery despite the plaintiff's fault.® The Court

reflected by the adoption in 1921 of Admiralty Rule 56, bl essing
the line of judicial decisions which had extended The Hudson
principles to noncollision cases, and the carry forward of these
principles to Rule 14(c) in 1966.

s7 See al so Cooper Stevedoring Co., Inc. v. Fritz Kopke,
Inc., 94 S.C. 2174, 2176-2177 (1974), where the Court simlarly
remarked on the breadth of the divided damages principle:

". . . [T]lhe principle of division of damages in
admralty has, over the years, been |iberally extended by
this Court in directions deened just and proper. In one
line of cases, for exanple, the Court expanded the
doctrine to enconpass not only damage to the vessels
involved in a collision, but personal injuries and
property damage caused i nnocent third parties as well. .
. In other cases, the Court has recognized the
application of the rule of divided danmages in
circunstances not involving a collision between two
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concl uded that these cases had properly held that the libelant's
fault should only dimnish recovery, not conpletely bar it, and
that such a rule was appropriate "as in harnony with the rule for
the division of damages in cases of collision.™ ld. at 33.
Accordingly, it held that the libelant "is entitled to a decree for
di vi ded damages." 1d.?58

There are basically two things that one can say about all
t hese cases. First, none of theminvolved a situation in which the
i nstant question could have ever been presented; that is, none
involved a negligent plaintiff and at |east two negligent other
parties or actors. Second, the general maritinme |law did not
slavishly followthe common law. Nor was the only difference that
admralty allowed the negligent plaintiff sone (al beit di m nished)
recovery, for the innocent plaintiff's rights were al so sonmewhat
different, as Judge Addi son Brown explained in The Hudson, 15 F.

162, 164 (S.D.N. Y. 1883):

vessel s, as where a ship strikes a pier due to the fault
of both the shi powner and the pier owner, . . . or where
a vessel goes aground in a canal due to the negligence of
both the shi powner and the canal conpany. "

58 The Court further renarked:

"Whether in a case like this the decree should be
for exactly one-half of the damages sustai ned, or m ght,
in the discretion of the court, be for a greater or |ess
proportion of such damages, is a question not presented
for our determ nation upon this record, and we express no
opi nion upon it." Id.

Cf. The Lackawanna, 151 Fed. 491, 496 (S.D.N Y. 1907)
(awarding injured negligent ferryboat passenger 1/3 recovery
agai nst ferryboat, as his conduct "constituted negligence . . . to
a greater degree than that of the ferryboat.").
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"And where the innocent owner of the cargo, or of a tow

in charge of one vessel, sues and recovers agai nst both

vessel s, the |ibel ant cannot recover a judgnent in solido

agai nst both for his whole damage, with a right to |evy

his execution in full against either alone, as at common

law, but only a judgnent for a noiety of the damages

agai nst each vessel, wth an alternative right of

recourse against either for so nmuch of the noiety

adjudged to be paid by the other as he is unable to

collect fromthe latter." (Enphasis added).

O course, United States v. Reliable Transfer Co., 95 S.C
1708 (1975), abandoned the rule that | oss was al ways to be divi ded
equal | ysQor per vessel sQanong vessels at fault, and held that
instead the allocation was to be based on the actual conparative
fault of each.® However, there is nothing to indicate that the
di vi ded damages rul e or its operati on was changed ot herw se than by
replacing automatic equal per vessel at fault allocation wth
al l ocation by actual conparative degree of fault. The allocation
was nerely nade nore precise, so as to be fairer.®

Suppose in The Juniata (see note 25, supra) the |ibelant
United States had also been at fault equally with The Juni ata.

Wuld it have recovered two-thirds of its loss from The Juni ata

59 Rel i abl e Transfer states its holding as foll ows:

"We hold that when two or nore parties have contri buted
by their fault to cause property danage in a maritine
collision or stranding, liability for such damage is to
be allocated anong the parties proportionately to the
conparative degree of their fault, and that liability for
such damages is to be allocated equally only when the
parties are equally at fault or when it is not possible
fairly to neasure the conparative degree of their fault."
ld. at 1715-16.

60 See, e.g., Ednonds v. Conpagni e Generale
Transatl antique, 99 S.C. 2753, 2762 n.30 (1979) ("Reliable
Transfer nerely changed the apportionnment fromequal division to
division on the basis of relative fault.").
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because the proof showed that The Neafie also was guilty of equal
fault, even though the United States |libeled only The Juniata (and
The Neafie was not brought in)? No authority suggests such a
perverse result. Suppose that the United States |ibeled both The
Juni ata and The Neafie, and all three were found equally at fault.
The United States woul d then presumably have recovery for one-third
of its damages agai nst The Juniata and The Neafi e each, but what
would the United States' alternative right of recovery be if, for
exanple, the full third could not be collected from The Neafie?
Could the United States then collect all of that shortfall fromThe
Juniata, or only half of it? The only decision we have found
addressing this question is Petition of Kinsman Transit Conpany,
338 F.2d 708 (2d Cir. 1964), cert. denied, 85 S.Ct. 1026 (1965),
deci ded by a distinguished panel of the Second Crcuit. There
three parties, the City of Buffalo, Continental G ain Conpany, and
Kinsman Transit Conpany, were each at fault and each suffered
damages. Kinsman, however, was held entitled to limt its
liability under the Limtations of Vessel Owmer's Liability Act, 46
U S C 88 181-188. Judge Friendly, witing for hinself and Judges
Wat erman and Moore, % held as foll ows:
"A separate problem is how to deal, anong the
negl i gent parties, with that part of Ki nsman' s
responsibility of which its limtation frees it. e
think the fair solution is to divide that deficiency
equal |y between Buffalo and Continental, rather than to

hold Continental liable to Buffalo for the entire
unsatisfied portion of Kinsman's share and vi ce versa.

61 Judge Moore dissented in part as to other aspects of the
case. 338 F.2d at 727-728.
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The decree is nodified so that the City of Buffalo

may recover two-thirds of the damages to its property

fromContinental and Kinsman subject tolimtation by the

latter but wth Continental bearing only half of

Kinsman' s deficiency, that Continental nay recover two-

thirds of the damages to its property fromthe City and

Kinsman subject to limtation by the |atter but with the

City bearing only half of Kinsman's deficiency, and that

Ki nsman, which made no claim against Continental, my

recover half of the damages suffered by [Kinsman's

vessel] the Shiras at the bridge from the Cty of

Buf fal o, which may then obtain contribution of half that

anmount from Continental." Id. at 726.

Ki nsmansQwhi ch i s squarely contrary to the majority's approach
SQis directly on point and should control. W are aware of no
contrary authority.

The few decisions cited by the majority are not persuasive of
a contrary result. The only relevant issue in Enpire Seafoods
Inc. v. Anderson, 398 F.2d 204 (5th Gr.), cert. denied, 89 S. C
449 (1968), was whether Anderson and Gates, two enployees of
Cleary, a contractor working on a bridge, should have been awarded
recovery directly against Cleary, as well as agai nst Enpire, whose
vessel struck the bridge and who was awarded recovery over agai nst
Cleary for half of what the judgnent required it to pay Anderson
and Gates. All parties were at fault. There was no issue on
appeal as to how much Anderson and Gates shoul d recover fromeither
Cleary or Enpire, but only whether their recovery could be directly
against Cleary at all or, if not, whether whatever they were
awar ded against Enpire could be included as Enpire's danmages in
Enpire's action against Cleary. |In our initial opinion, we held

Anderson and Gates could recover directly fromdeary, as well as
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Enpire, and supported this by quoting with approval the foll ow ng
passage from Benedict on Admralty 8 416 (6th ed. 1940), viz:

"' The decree, therefore, should provide that each vessel
.o pay one-half of the entire damages, interest and
costs, . . . and it should further provide that any part
of the one-half damages assessed agai nst either vessel,
which libelant may not be able to collect from that
vessel , be assessed agai nst the ot her vessel, in addition
to the one-half which she is in the first instance
conpelled to pay.'" Enpire at 217

Recogni zing that this text was addressing liability for the danages
of an innocent third party®sQas is obvious fromthe reference to
the two vessels at fault each being primarily |iable for "one-half
of the entire danmages"sQour original opinion appended a footnote at
the end of the above quotation, as foll ows:

"2 The authorities state the rule in terns of 'innocent
third parties.' Wiile it mght be argued that these
authorities can have no application to the instant
situation since Anderson and Gates were negligent, we are
convinced that the reduction of their respective
recoveries under the conparative negligence doctrine is
to be considered full penalty for their fault and that
they nust, thereafter, be treated in the sanme manner as
"innocent third parties.'" Enpire at 217 n.21.

62 Thus Benedict on Admralty 8 416 (6th ed. 1940),
comences by stating in relevant part:

"Where suit in remis brought by a party, e.g., a
cargo owner, on a cause of action against tw vessels,
for damages caused by a collision between such vessels,
or is brought by an innocent third party on a cause of

action involving nore than one vessel . . . [e]ach
vessel, if there be two at fault, is primarily |liable for
one-half of the damages . . . [b]Jut when one vessel is
not able to respond for one-half of the danmages, the
ot her nust nmake up the deficiency." 1d. at 184-85.

Then follows the "[t]he decree, therefore,"” |anguage which we

quoted in Enpire.
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But, this footnote does not addresssQand there was no i ssue before
our Enpire panel concerni ngsQqwhether the plaintiff, whose
negligence is equal to that of each of the two defendants so that
each defendant is initially liable for a third of danages, if
unable to recover his third from one of the defendants may then
recover it all fromthe other, or may recover only half of the
deficiency, as in Kinsnman. Moreover, on rehearing in Enpire we
W t hdr ew our hol di ng t hat Anderson and Gates coul d recover directly
from O earysQt he holding made in that portion of the opinion to
whi ch footnote 21 was appendedsQand stated: "Upon reconsi derati on,
we are convinced that what we said about the District Court decree
in our original opinion was apropos only to those i nstances where,
aside from a statutory prohibition, an innocent third party is
injured by the nutual fault of vessels in a collision.” Enpire at
217.

The majority also relies on Gele v. Chevron G| Co., 574 F. 2d
243 (5th CGr. 1978), involving a collision between a pl easure craft
and a Chevron structure in the Gulf of Mexico in which Gele, a
guest on the pleasure craft, was injured. The district court held
Chevron solely at fault. On appeal, both Gele and Chevron
contended that the pleasure craft, operated by Herr, was al so at
fault, and we agreed. W remanded to determ ne whether or not CGele
al so played such a role in the pleasure craft's operation so as to
be chargeable with its fault, and the degrees of conparative fault
as between the pleasure craft and Chevron. We next held that

nei ther Chevron nor Herr were liable to the other in indemity.
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| medi ately following this latter holding appears the foll ow ng
passage relied on by the majority here, viz:
"Thi s deci sion, of course, does not affect CGele's right

to collect all his damages fromone party in the event he

is unable to obtain the relative portion of danages from

each party at fault. Enpire Seafoods, Inc. v. Anderson

5 Cr., 1968, 398 F.2d 204, 217, 1968 AA.M C. 2664, cert.

denied, 393 U S 983, 89 S. . 449, 21 L.Ed.2d 444."

Cel e at 251 (enphasis added).

Thi s passage appears to address only a situation in which Gele
was not chargeable with any fault, as el se he woul d not be entitled
to "collect all his damages" from anyone (and reference to his
collection "from each party at fault” wuld I|ikewse be
i nappropriate).® 1In any event, there is nothing to indicate that
there was any i ssue before the Gel e court concerni ng how nuch Cel e,
if negligent, could recover fromChevron or Herr in the event that
col l ection could not be affected fromone of them As to the issue
now before us, the quoted Cele | anguage is no nore than a passing
and i napposite renmark.

The majority's reliance on Drake Tow ng Co., Inc. v. Meisner

Marine Const. Co., 765 F.2d 1060 (11th Gr. 1985), is plainly

63 We al so observe that while Gele references the portion of
Enpire at 398 F. 2d 217, it does not specifically reference Enpire's
footnote 21, which addresses negligent plaintiffs. The Enpire text
at 398 F.2d 217 speaks to a situation where "'two parties are
responsible for injury to a third' " and hence "'each is primarily
liable for one-half the damages, the two responsible parties
"*shoul d each pay one-half the danmages,'" and if that cannot be
collected from one, the other will be obligated to nake up the
deficiency. Such a scenario obviously contenplates a plaintiff not
guilty of any causative fault. Moreover, Enpire's text at 398 F. 2d
217 likew se includes the rehearing | anguage that what was said in
that part of the original opinion "was apropos only to those
i nstances where . . . an innocent third party is injured by the
mutual fault of vessels."

104



m spl aced. In that case, Drake's vessel was damaged when it struck
a piece of concrete left in the channel by Mi sner. Dr ake sued
Mei sner and the United States, the latter for its m splacenent of
a marking buoy. However, Drake settled wth Meisner prior to
trial. On trial, fault was allocated twenty percent to Drake,
twenty percent to the United States and sixty percent to Mei sner,
and the district court awarded Drake judgnent against the United
States for twenty percent of Drake's total damages. Dr ake
appeal ed, contending "that the district court erred in decreasing
its recovery against the United States by the percentage of
liability attributed to Meisner, a nonparty to the trial of the
case."® The Eleventh Circuit agreed. Its hol ding, however, is
plainly contrary to MDernott, Inc. v. Am Cyde, 114 S. C. 1461
(1994). Just as the mgjority does here, the Drake Tow ng panel
relied on, and m sread, Ednonds V. Conpagni e  General
Transatl antique, 99 S.Ct. 2753 (1979). See Drake Towi ng, 765 F.2d
at 1067. All that aside, however, the majority here clearly
m sreads Drake Towing itself and wholly ignores its actual hol di ng.
The majority relies on the opinion's statenent that "Drake may
recover its entire damages, |less that portion attributable to its
own fault, fromthe United States.” 1d. The majority apparently
believes that this neans that the United States was charged with
all Meisner's fault and thus Drake was held entitled to recover

ei ghty percent of its danages fromthe United States. But, if that

64 The United States had not inpleaded Meisner. 1d. at
1068.
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were so, then the Eleventh Circuit would sinply have refornmed the
judgnent (or ordered the district court to do so) to so reflect
(there being no issue as to the anmount of Drake's total danmages).
However, that is not what the Eleventh Crcuit did. Rat her, it
held that "[t]he issue of Meisner's liability is irrelevant to the
determ nation of that of the United States," id. (enphasis added),
and the court "therefore remand[ed] the case to the district court
toreallocate liability between Drake and the United States w thout
considering the negligence of Meisner." ld. at 1068 (enphasis
added).® In other words, Drake Towing held that the relevant
conparison was not, as the majority here would have it, that
bet ween t he negligence of Drake, on the one hand, and the conbi ned
negl i gence of Meisner and the United States, on the other hand, but
rather was sinply that between the negligence of Drake and the
negli gence of the United States, w thout considering whether or to
what extent Meisner was negligent. Drake Tow ng does not support
the majority here; rather, it rejects the very position which the
maj ority contends for.

These are essentially the general maritine | aw cases cited by
the majority. They sinply do not sustain its assertion of a well -
establi shed general maritine lawrule allowing a plaintiff, in an
accident or collision caused by his fault and that of two others

acting i ndependently of each other, with each of the three equally

65 And, this is repeated at the end of the opinion where the
court says: "W vacate his [the district court's] allocation of
liability, however, and remand the case to allow himto reallocate
liability between Drake and the United States w thout considering
the responsibility of Meisner." |d. (enphasis added).
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guilty, to hold either one of the other two liable for nore than
hal f his danmages. The decision that cones closest to really
addressing this issue is Kinsman, and it plainly supports the
approach advocated in this dissent. It is not contended that that
approach is well established either. The point sinply is that the
issue is essentially open. W should choose the fairest and nobst
| ogi cal approach.
LHWCA Cases

The majority also relies on cases involving injuries covered
by the LHWCA, principally Pope & Tal bot, Inc. v. Hawmn, 74 S. Ct. 202
(1953), and Ednonds. These cases are plainly inapposite, as the
subject matter of the instant case is not wthin the scope of the
LHWCA, which does not reach injuries or activities within the
territorial waters of foreign nations.

Exam nati on of these decisions |ikew se reveals not only that
they were driven by their LHWA setting, as is nade plain by
McDernott, but also that they did not purport to address or
consider the issue here presented.

In Pope & Tal bot, Hawn, a ship repairman enpl oyed by Haenn,
was injured while on board Pope & Tal bot's vessel. Hawn began
recei vi ng LHWCA conpensati on paynents fromHaenn and t hen sued Pope
& Tal bot for negligence, agreeing wiwth Haenn to refund to it the
LHWCA paynents it had made out of any suns Hawn recovered from Pope
& Tal bot. Pope & Tal bot brought in Haenn, seeking contribution or
indemmity fromit. A jury found Pope & Tal bot, Haenn, and Hawn

each negligent; seventeen-and-a-half percent negligence was
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assi gned to Hawn, but no percentage was assigned to either Haenn or
to Pope & Talbot, and it does not appear that any conpl aint was
ever made of this nmanner of subm ssion. The district court
rendered judgnent for Hawn agai nst Pope & Tal bot for 87¥%%6 of his
total danmages and awar ded Pope & Tal bot contri buti on agai nst Haenn
in the anobunt of half of Pope & Talbot's liability to Hawn (but not
nmor e t han Haenn's maxi numpotential LHAWCAliability to Hawn). Hawn
v. Pope & Tal bot, 99 F. Supp. 226 (E.D. Pa. 1951).% On appeal, the
Third Crcuit affirmed the award against Pope & Talbot, but
reversed t he award agai nst Haenn, hol di ng that contributi on was not
avai |l abl e. Hawn v. Pope & Talbot, 198 F.2d 800 (3d Gr. 1952).
The Suprenme Court granted Pope & Talbot's application for
certiorari, but affirmed the Third Grcuit. It held that under
Hal cyon Lines v. Haenn Ship Ceiling & Refitting Corp., 72 S.Ct. 277
(1952), contribution agai nst Haenn was barred. Pope & Tal bot, 74

S.Ct. at 204.°% It likewise rejected Pope & Talbot's alternative

66 The judgnent as finally entered awarded Hawn $29, 700
agai nst Pope & Tal bot (87%%%6 of Hawn's $36, 000 total danmages) and
awar ded Pope & Tal bot $8, 331.35 in contribution agai nst Haenn. The
$8, 331. 35 was cal cul ated as being the sumof all LHWCA conpensati on
and nedi cal paynments previously nmade by Haenn to Hawn ($5, 881. 35)
pl us the maxi mum renai ni ng anount whi ch Haenn could owe to Hawn in
the future as LHWCA conpensation ($2,450). 1d., 100 F. Supp. 338.

67 I n Hal cyon, Baccile, a ship repairnen enpl oyed by Haenn,
sued Hal cyon for injuries incurred on its vessel. Halcyon brought
in Haenn; by agreenent of all parties, a $65,000 judgment was
rendered for Baccile against Halcyon. A jury found Haenn 75% at
fault and Hal cyon 25% and the district court granted Hal cyon
judgnment for contribution against Haenn in the amount of $32, 500.
Baccile v. Halcyon Lines, 89 F.Supp. 765 (E. D. Pa. 1950). The
Court of Appeals reforned the judgnent so that the anount of
contribution awarded Hal cyon could not exceed the anount Haenn
coul d have been conpelled to pay Baccile under the LHWCA had he
elected to claim conpensation thereunder. Baccile v. Halcyon
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contention that because Hawn had agreed to refund his LHWA
paynments to Haenn out of his recovery fromPope & Tal bot, therefore
"t he judgnent against it [Pope & Tal bot] should be reduced by this
anount." |d. at 206. The Court rejected this contention as being
i nconsi stent with section 33 of the LHACA and as in effect allow ng

contribution from the enployer contrary to Halcyon.® The Court

Lines, 187 F.2d 403 (3d Cr. 1951). Haenn and Hal cyon were both
granted review by the Suprene Court, which held that Hal cyon was
not entitled to any contribution. The Court noted that: "Were
two vessels collide due to the fault of both, it is established
admralty doctrine that the nmutual wongdoers shall share equally
the damages sustained by each, as well as personal injury and
property damage inflicted on innocent third parties.” Halcyon, 72
S.C. at 279. It went on to observe that it had never expressly
aut horized contribution in noncollision cases, but that severa
| ower courts had. 1d. n.5. However, it further noted that "[b]oth
parties claim that the decision below limting an enployer's
liability for conpensation to those uncertain anounts recoverable
under the Harbor Workers' Act is inpractical and undesirable.™ 1d.
at 279. Al t hough recognizing that "[t]o sonme extent courts
exercising jurisdiction in maritine affairs have felt freer than
comon-|law courts in fashioning rules,” id. at 280 (footnote
omtted), it declined to fashion a contribution rule in the case
before it. It then called attention to the LHWCA provisions for
liability without fault, schedul ed contributions and abolition of
contributory fault and assunption of risk. Id. It noted that were
contribution available, it would be a questi on whether "the anount
of contribution should be limted by the Harbor Wirkers' Act." Id.
It concluded by stating, "In view of the foregoing, and because
Congress while acting in the field has stopped short of approving
the rule of contribution here wurged, we think it would be
i nappropriate for us to do so." 1d. at 280-281.

Subsequent |y, in Cooper Stevedoring Co., Inc. v. Fritz Kopke,
Inc., 94 S.C. 2174 (1974), the Court allowed contribution in a
noncol I i sion case, relying on the general maritine law collision
cases, id. at 2176-2177, and in effect holding that Hal cyon was
entirely driven by the fact that contribution there was sought from
the LHWCA enployer and that Halcyon was I|limted to that
circunstance. |d. at 2177-2178.

68 The Court st ated:

"A weakness in this ingenious argunent is that § 33 of
the Act has specific provisions to permt an enployer to
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i kewi se rejected Pope & Talbot's contention that "contributory
negl i gence shoul d have been accepted as a conplete bar to Hawn's
recovery," stating:

"The harsh rule of the comon [|aw wunder which
contributory negligence wholly barred an injured person
from recovery is conpletely inconpatible with nodern
admralty policy and practice. Exercising its
traditional discretion, admralty has devel oped and now
follows its own fairer and nore flexible rule which
al l ows such consideration of contributory negligence in
mtigation of damages as justice requires. Petitioner
presents no persuasive argunents that admralty should
now adopt a discredited doctrine which automatically
destroys all «clains of injured persons who have
contributed to their injuries in any degree, however
slight. Pope & Talbot, 74 S.C. at 204-205 (enphasis
added; footnote omtted).®®

That is just what this dissent asks for, a "fairer and nore
flexible" rule allow ng "consideration of contributory negligence
in mtigation of danmages as justice requires.”

O her than Pope & Tal bot's "ingenious argunent” that Hawn's
recovery fromit should be reduced by what he received under the

LHWCA, which the Court rejected as contrary to LHWCA section 33

recoup his conpensati on paynents out of any recovery from
a third person negligently causing such injuries. Pope
& Tal bot's contention if accepted would frustrate this
purpose to protect enployers who are subjected to
absolute liability by the Act. Mreover, reduction of
Pope & Talbot's liability at the expense of Haenn woul d
be the substantial equivalent of contribution which we
declined torequire in the Hal cyon case."” Pope & Tal bot,
74 S.Ct. at 206.

69 Pope & Talbot |ikewi se rejected the notion that
Pennsyl vani a | awsQwhi ch barred any recovery for any degree of
contributory negligencesQshould apply. ld. at 205. It further

refused to overrule Seas Shipping Co. v. Sieracki, 66 S.C. 872
(1946), and rejected the suggestion that a "Si eracki-seaman" could
not recover for vessel negligence as he was a speci es of seaman but
was not covered by the Jones Act. 1d. at 206-207.
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(see note 39, supra), Pope & Talbot's position vis-a-vis Hawn was
sinply an all or nothing onesQHawn shoul d not recover at all from
it, not that his recovery was not properly calculated. The point
here in issue was sinply not before the Court in Pope & Tal bot, nor
did the Court there in any way address it.’® Pope & Tal bot was an
LHWCA-driven case, and sinply does not speak to the present
questi on.

W turn now to Ednonds, the mgjority's |ead case. There
Ednonds, a | ongshoreman, was injured in 1974 on a vessel in the
course of his enploynent. He received LHWCA conpensation fromhis
enpl oyer, the stevedore, and brought suit against the vessel's
owner for negligence. The jury found Ednonds suffered a total of
$100, 000 danmages, that he was 10%at fault, that the vessel was 20%
at fault, and that the stevedore, which was not a party to the
suit, was 70% at fault. The district court granted judgnent for
Ednonds agai nst the vessel owner for $90,000. The Court of Appeals
held that Ednonds could recover no nore than $20,000 from the
vessel owner, its percentage of the total fault of all three actors
tinmes the total damages. Ednonds v. Conpagni e Gener al
Transatl antique, 577 F.2d 1153 (4th G r. 1978). The Suprene Court
reversed, hol ding that Ednonds was entitled to recover $90, 000 from
t he vessel owner. Ednonds v. Conpagni e General Transatl antique, 99

S.Ct. 2753 (1979).

70 Mor eover, as neither Pope & Tal bot's nor Haenn's
percentage of fault was found, it was not possible to conpare
Hawn's percentage of fault to Pope & Talbot's alone, as
di stingui shed from Pope & Tal bot's and Haenn's together.
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Two t hi ngs may be sai d about Ednonds. First, it was driven by
the LHWCA. Ednonds extensively reviews how the pure several
liability approach of the Court of Appeals would affect the
stevedore's and |ongshoreman's rights wunder the LHWA and
particularly the 1972 anmendnents thereto. ld. at 2761-62. The
Court concl udes by observing "we are m ndful that here we deal with
an interface of statutory and judge-nmade law," id. at 2762, and
expressing reluctance to "knock out of kilter" the "delicate
bal ance" struck by Congress between the rights of |ongshorenen,
stevedores, and shipowners in the 1972 anendnents to the LHWCA
ld. at 2763. Any doubt on this score is surely renoved by
McDernott where the Court states that "Ednonds was primarily a
statutory construction case and related to special interpretive
guestions posed by the 1972 anendnents to the Longshorenen's and
Har bor Wbr kers' Conpensation Act." MDernott, 114 S.C. at 1471.
This was not idle dicta, for in MDernott a principle argunent of
respondents was that "the proportionate share rule,” which
McDernott ultimtely approved, "is inconsistent with Ednonds."
McDernott, 114 S.Ct. at 1471. Moreover, several courts, including
the Eleventh Circuit in Self v. Geat Lakes Dredge & Dock Co., 832
F.2d 1540, 1548 (11th Cr. 1987) ("bound by the Suprene Court's
gui dance and the rule in Ednonds"), and this Court in Hernandez v.
MV Raj aan, 841 F.2d 582, 591 (5th GCr.), cert. denied, 109 S.C
530 (1988) (follow ng reasoning of Self), previously had rejected
the proportionate fault settlenent credit rul e adopted i n McDernott

on the theory that it was inconsistent with Ednonds. W should

112



i ndeed be wary of again readi ng Ednonds too broadly. Finally, we
cannot ignore MDernott's express and apparently approving
reference to section 2 of the UCFA (quoted in note 11, supra),
particularly to that section's provision for "reallocation of
i nsol vent defendant's equitable share.” McDernott at 1471 n. 32
(see also id. n.31). Seem ngly, MDernott considers such an
approach at | east an unforeclosed option in the non- LHACA cont ext.
Second, all the parties and courts involved in Ednonds
considered only tw alternatives, nanely whether to apply pure
several liability, with the vessel being liable only for its 20%
share and bearing no part of the stevedore's 70% or whether, on
the other hand, to apply joint and several liability, as would be
the case if the plaintiff had not been negligent, so that the
vessel would be liable for 90% and would bear all of the
stevedore's fault. No consideration was given to, and there was
even no recognition of, the possibility that the stevedore's fault
should sinply be ignored or, what is essentially the sanme thing,
that the stevedore's fault should be allocated between the
| ongshoreman and the vessel in the sane ratio that the negligence
of each bore to that of the other. Apart fromits concern with the
LHWCA, the thrust of Ednonds anmounts to a questioning of the
proposition that a third party's fault should reduce the liability
which the defendant would otherw se have. Ednonds cites no
authority or general principles addressing howthe negligence of a

plaintiff is to be conpared where there are two or nore other
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i ndependent actors also guilty of causative fault.” Ednonds’
approach in this respect is well illustrated by its posing of the

guesti on: one is still left to wonder why the | ongshorenman
injured by the negligence of a third party shoul d recover | ess when
his enpl oyer has also been negligent than when the enpl oyer has
been without fault.'" 1d. at 2761 n.24 (enphasis added) (quoting
Zapico v. Bucyrus-Erie Co., 579 F.2d 714, 725 (2d Cr. 1978)).
There is no satisfactory answer to that question. This case poses
the flip side of the sanme question, nanely why shoul d negligent A
injured in a three-person accident also involving B, |I|ikew se
negligent, and C, recover nore fromB if Cis negligent thanif C
is wthout fault. There is simlarly no satisfactory answer to
this question. The reason in each instance is that the i ndependent
third party's fault is irrelevant to what the plaintiff should
ultimately recover fromthe other party, just as Drake Tow ng hel d.

Certainly, the result in Ednonds is binding on us in suits on
LHWCA- covered i njuries. But outside of that class of case, Ednonds

is not a proper basis on which to eval uate an approach it (and the

parties before it) wholly failed to address or consider. See

n The general maritine | awcases cited by Ednonds, 99 S. C
at 2756 n.7, are Cooper Stevedoring Co., Inc. v. Fritz Kopke, Inc.,
94 S.Ct. 2174 (1974); Halcyon; The Atlas; and The Juniata. In the
first three of these, the plaintiff was not at fault. That was
al so the situation in The Juniata so far as concerns the |ibel by
the United States. In the libel by Pursglove in The Juniata, the
plaintiff was at fault, but there was only one other actor at
fault. None of these cases coul d possi bly have present edsQand none
purported to address, even in dictasQthe i ssue now before us. This
is also true as respects the comon |aw authority cited in this
regard by Ednonds. 1d. at 2756 & n. 8.
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United States v. Mtchell, 46 S.C. 418, 419-20 (1926).%2 As
previously observed (see note 38, supra), the Court in Cooper
Stevedoring Co., Inc. v. Fritz Kopke, Inc., 94 S.Ct. 2174 (1924),
refused to extend the Halcyon ban on contribution beyond its
context of a contribution claimagainst the LHANCA enpl oyer of the
injured plaintiff, and McDernott recogni zed t hat Ednonds was LHWCA-
driven and refused to extract fromit a general principle to govern
the effect of settlenment in general maritinme law nultiple party
cases. In this general maritine |aw case, we, too, should not
expand Ednonds beyond its LHWCA context to speak to sonething it
never addressed even in that special context.
FELA, Jones Act, and MIles v. Apex Marine

The majority argues that the Jones Act incorporates the FELA,
that the result it reaches would be reached under the FELA and
hence under the Jones Act, and that therefore under Mles v. Apex
Marine Corp., 111 S . 317 (1990), should be reached in this

general maritine | aw case.

2 Mtchell states: "‘Ti]Jt is not to be thought that a
guestion not raised by counsel or discussed in the opinion of the
court has been decided nerely because it existed in the record and
m ght have been raised or considered.” 1d. See also Wbster v.
Fall, 45 S. . 148, 149 (1925), where the Court stated:

"We do not stop to inquire whether all or any of them
[ prior Suprenme Court decisions cited by appellant] can be
differentiated from the case now under consideration,
since in none of them was the point here at issue
suggested or decided. The nost that can be said is that
the point was in the cases if any one had seen fit to
raise it. Questions which nerely lurk in the record

nei t her brought to the attention of the court nor ruled
upon, are not to be considered as havi ng been so deci ded
as to constitute precedents.”
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There are several answers to this. Most obvi ously, the
subject matter of this case is not governed by the Jones Act.
Coats was not a Jones Act seaman, nor was he any sort of enpl oyee
of Penrod.” M es considered "whether the parent of a seanman who
died frominjuries on . . . [the defendant's] vessel may recover
under general maritine lawfor | oss of society, and whether a claim
for the seaman's | ost future earnings survives his death.” 1d. at
319- 20. It answered both questions in the negative, because
nei t her such recovery was avail able under the Jones Act. 1d. at
325-26, 328. The Court stated "we restore a uniform rule
applicable to all actions for the wongful death of a seaman," id.
at 326, and "[Db]cause this case involves the death of a seaman, we
must |l ook to the Jones Act." 1d. at 328 (enphasis added). CQur
recent en banc opinionin GQuevara v. Maritime Overseas Corporation,

F. 3d (No. 92-4711, 5th Cr., , 1995), states:

"I'n order to decide whether (and how) Mles applies to a

case, a court nust first evaluate the factual setting of

the case and determ ne what statutory renedi al neasures,

if any, apply in that context. If the situation is

covered by a statute |li ke the Jones Act or DOHSA, and the

statute inforns and |imts the avail able damages, the
statute directs and delimts the recovery avai |l abl e under

the general maritime law as well." (Enphasis in

original).

Clearly the factual setting of this case is not covered by the

Jones Act.’™ Accordingly, the above nethodol ogy stated i n Guevara

3 Cf. Cosnppolitan Shipping Co. v. MAllister, 69 S.Ct.
1317, 1321-22 (1949); Rohde v. Southeastern Drilling Co., Inc., 667
F.2d 1215, 1217 (5th Gr. 1982).

4 This is also the situation respecting DOHSA, as this case
involves neither a death nor any wong commtted (or injury
suffered) "on the high seas.™
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woul d appear not to support application of the Mles uniformty
principle here.

But even were the Mles uniformty principle applicable, the
maj ority has not denonstrated any established or consi stent body of
| aw sustaining the result in this case under either the FELA or the
Jones Act.

Turning first to the FELA, when it was adopted i n 1908 none of
the states authorized any recovery whatever by a plaintiff whose
negl i gence proximately contributed, in even the slightest degree,
to the accident in question. Thus, when the FELA was adopted it
coul d not possibly have inferentially incorporated any common | aw
rule on how the recovery of a negligent plaintiff was to be
conputed in an instance in which two or nore other independent
actors, at |east one of whomwas a defendant, were also guilty of
causative fault. The common law sinply did not address such a
si tuation. Nor does the wording of the FELA It provides that
"[e]very comon carrier by railroad . . . shall be liable in
damages to any person suffering injury while he is enpl oyed by such
carrier . . . resulting in whole or in part fromthe negligence .

of such carrier," 45 U. S.C, 8 51, and that "the fact that the
enpl oyee may have been guilty of contributory negligence shall not
bar a recovery, but the damages shall be dimnished by the jury in
proportion to the anobunt of negligence attributable to such
enpl oyee." 45 U.S.C. § 53. The FELA neither creates nor even

speaks to any cause of action or suit agai nst anyone ot her than the
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enpl oyer-railroad.”” The facial inference from the wording and
structure of the statute is that the plaintiff's negligence is to
be conpared to, and only to, that of the defendant enployer-
railroad. In Norfolk & Western Railway Conpany v. Earnest, 33
S.C. 654 (1913), the Court, speaking of what is now section 53,

st at ed:

". . . [T]he statutory direction that the dimnution
shall be 'in proportion to the anount of negligence
attributable to such enpl oyee' neans, and can only nean,
that, where the causal negligence is partly attri butable
to himand partly to the carrier, he shall not recover
ful | damages, but only a proportional anount, bearing the

sane relation to the full anmount as the negligence
attributable to the carrier bears to the entire
negligence attributable to both . . . ." ld. at 657

(enphasi s added).
Nothing in section 53 suggests that the negligence conparison
thereby called for involves the consideration of the negligence of
anyone ot her than the plaintiff-enpl oyee and t he def endant - enpl oyer
railroad.

The only FELA case which the majority cites as being to the
contrary is Gaulden v. Burlington Northern, Inc., 654 P.2d 383
(Kan. 1982). There the plaintiff railroad enployee, injured in a

crossing collision involving a truck driven by Janes, a third

S See, e.g., NewOleans Public Belt R Co. v. Wallace, 173
F.2d 145 (5th Gr. 1949) (where railroad enployee's estate sues
enpl oyer railroad and a third party, jurisdiction over plaintiff's
suit against the third party depends on diversity); Ft. Wrth
Denver Railway Conpany v. Threadgill, 228 F.2d 307, 311-312 (5th
Cr. 1956) (state law, not FELA, governs plaintiff's right to
recover
from third party and defendant railroad's right to recover
indermmity or contribution from third party); Kennedy v.
Pennsyl vani a Rail road Conpany, 282 F.2d 705, 709 (3d G r. 1960)
(sane).
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party, sued the enployer railroad under the FELA and Janes under
state law, but settled with Janes prior to trial. The court held
that the proportionate fault rule to account for the settlenent was
applicable, so that the plaintiff's recovery from the railroad
woul d be reduced by the proportion which the total of plaintiff's
negligence and that of the settling Janes bore to the total
negligence of all three parties. The court went on in dicta
however, and without citation of any authority, to state that had
James not settled then the railroad would be liable to the
plaintiff for the sanme fraction of his total damages as the tota
of the fault of the railroad and Janmes was of the total fault of
all three. 1d. at 392.

If this dicta in a 1982 Kansas decision is the best the
majority can do, it can hardly be said that there is or was any
wel | -established and settled FELA rule in this respect.

As previously observed, the Jones Act, passed in 1920, gave
seanen injured in the course of enploynent an action agai nst their
enpl oyer to be governed by the FELA.’® The situation then was
essentially the sane as in 1908 when the FELA was adopted, nanely
that in all but three statessQas opposed to in all states in
1908sQany causative negligence on the part of the plaintiff, no
matter how slight, barred any recovery whatever.’” Accordingly,

what has been said about the FELA is applicable to the Jones Act.

76 DOHSA was | i kewi se passed in 1920.

77 The three states were M ssissippi, Georgia, and Nebraska.
There was not a fourth until 1931, when W sconsin joi ned.
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When the Jones Act was passed, it could not have inpliedly adopted
any general or established common law rule or practice for
conputing the recovery of a negligent plaintiff when two (or nore)
i ndependently acting defendantssQor a defendant and one or nore
ot herssQwere al so negligent. That is true because there was no
such rule or practice, as the plaintiff's negligence barred any
recovery. Nor is there any showi ng that by 1920 t here had grown up
under the FELA any such established rule or practice which the
Jones Act could be said to have inpliedly adopted. "

The majority cites four cases under the Jones Act which it
clai s woul d support the result here if this were a Jones Act case.
Al'l of these cases were decided within the [ast decade. 1In three
of the cases, the court was not presented with, and did not purport
to speak to, a situation involving a negligent plaintiff, so the
cited general |anguage concerning joint and several liability of
the defendants is plainly consistent with the position of this
di ssent.’”® These three cases tell us absolutely nothing rel evant
here.

The fourth and final Jones Act case cited by the majority in
this respect, Joia v. Jo-Ja Service Corp., 817 F.2d 908 (1st GCr.

1987), nerits nore detailed consideration. There the plaintiff-

8 | ndeed, as we have seen, there is no show ng that even as
of today there is any such clearly established rul e under the FELA.

[ These three cases are Johnson v. National Steel &
Shi pbui I di ng, 742 F. Supp. 1062, 1065 (S.D. Cal. 1990); Texaco V.
Addi son, 613 So.2d 1193, 1202 (M ss. 1993); and, Dicola v. Anmerican
St eanship Owmers Mut. Protection and Indem Ass'n, Inc., 170 B.R
222, 235 (S.D.N. Y. 1994).
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seaman, Joia, sued his enployer, N agra, under the Jones Act, and
in the sane action also sued Jo-Ja, the owner of another vesse
contributing to the injury, under the general maritinme law. Joia's
total damages were found to be $360, 000, and fault was al |l ocated 5%
to plaintiff Joia, 30%to his enployer N agra, and 65%to Jo-Ja.
Ni agra al one appeal ed. The First Crcuit held that Joia was
entitled to judgnent against N agra and Jo-Ja, jointly and
several ly, for $342,000 (95% of $360, 000). Several things are
significant about Joia. First, the only contentions of the parties
in this respect, and all that the First CGrcuit addressed or
consi dered, was whether the [imt of Niagra's liability should be
$108, 000, 30%of the total damages, or $342, 000, 95%of the total.
ld. at 914, 917. The court found pure several liability, in which
all of Jo-Ja's fault is charged to Joia, too harsh considering "the
remedi al nature of the Jones Act." 1d. at 917. In its rejection
of the pure several liability contended for by N agra, the First
Circuit relied on Ednonds, which plainly |ikew se rejected such an
approach (as does this dissent). Joia at 916-917.8 The Joia
panel sQl i ke Ednondssqsi nply never adverted to the possibility that
Niagra's maximumliability should instead be fixed by the ratio of
its percentage of fault (30% to the total of the percentages of
fault of Joia (5% and it (30% SQi n ot her words, on the basis of a
conparison of N agra's negligence to Joia's. That woul d have

limted N agra's exposure to $308,571.42 (30/35sQor 6/ 7sQof

80 Joi a properly recogni zed, however, that Ednonds was
"not controlling" and that "the narrow hol di ng of Ednonds does
not govern a seaman's action." Joia at 916.
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$360, 000) . Further, the Joia panel noted N agra's reliance on
Leger v. Drilling Well Control, Inc., 592 F.2d 1246 (5th Cr.
1979), but instead chose to foll ow Ebanks v. G eat Lakes Dredge &
Dock Co., 688 F.2d 716 (11th Gr. 1982), cert. denied, 103 S. C
1774 (1983), which rejected the proportionate share credit approach
of Leger as being inconsistent with Ednonds. 8 Joia at 915-17. We
now know from MDernottsQwhich the Joia panel did not have the
benefit of SQt hat Leger was right and that Ebanks and its progeny
erred in concluding otherwise and in reading Ednonds over broadly.
Finally, it is significant that Joia treats the issue before it
essentially as res nova. Joia does not purport to find any settl ed
or recogni zed body of Jones Act (or FELA) |law, or general maritine
| aw, addressing how a given defendant's nmaxi mum exposure is to be
fixedinanulti-party case involving a negligent plaintiff and two
(or nore) independently acting negligent defendants (or one
negl i gent def endant and one or nore negligent, i ndependently acting
ot hers).

In sum the subject matter of this case is not one covered by
the Jones Act. Mbdreover, there is no settled body of Jones Act | aw
addressing the issue now before us, and there certainly was no

settl ed body of | aw, either under the FELA or ot herw se, addressing

81 On subsequent appeal Ebanks becane Self v. G eat Lakes
Dredge & Dock Co., 832 F.2d 1540 (1987), which, as previously
noted, |led us in Hernandez (and subsequent cases) into an
over broad readi ng of Ednonds and consequent erroneous rejection
of the proportionate share settlenent credit rule of Leger.
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the issue at the tinme the Jones Act was adopted (or when the FELA
was).?® Hence, the Jones Act does not dictate the result here.
O her Consi derations

Qher than its appeal to authority, which is largely
nonexi stent, the majority levels essentially three objections to
the rul e espoused by this dissent.

First, the majority seens to suggest that this is a matter
whi ch should be taken care of by contract, or by avoiding doing
business with potential co-defendants who mght be or becone
insolvent. This is obviously a nmake-weight, at best. W do not
normal Iy justify adoption of rules that are illogical and unfair on
the basis that parties mght often be able to contract around the
illogic or wunfairness we are thus creating. Mor eover, the
majority's rationale in this respect is inconsistent with the
settled rule that one is not ordinarily liable for the i ndependent
fault of an independent contractor. The majority would have it
that such liability should al ways be i nposed because the owner can
recover in indemity or contribution fromthe contractor, and if

that is precluded by the contractor's insolvency or unavail ability,

82 The majority takes confort fromthe fact that Penrod
does not challenge its interpretation of the Jones Act. But, as
this is not a Jones Act case, we are certainly not bound by what
Penrod may believe to be a tactically w se concession in respect
to a hypothetical case not before us. See, e.g., Equitable Life
Assur. Soc. of U S v. MacGII, 551 F.2d 978, 983 (5th Gr. 1977)
("it is well settled that a court is not bound to accept as
controlling stipulations as to questions of law'); Straus v.
United States, 516 F.2d 980, 982 (7th G r. 1975) ("concessions
: do not, at least as to questions of law that are likely to
af fect a nunber of cases . . . beyond the one in which the
concessions are nade, relieve this Court of the duty to make its
own resolution of such issues").
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then the owner has no one but hinself to blanme, as he should not
have done business with the contractor. Presumably under this
approach, no one would contract with an imune entity such as a
county. Finally, how, in our hypothetical collision involving the
shri nper, the Exxon crew boat, and the pleasure craft, can any of
these partiessQhaving no prior contact one with the othersQbe
expected to have contracted with each other in advance of the
acci dent ?

Next, the mpjority invokes the notion that the plaintiff's
recovery should be maximzed. However, if that were the guiding
principle, we could sinply disregard, or perhaps give only half
weight to, the plaintiff's contributory negligence. And, again
reverting to our hypothetical collision, why do we want to strain
to make the shrinper's nmaster-owner pay Exxon nore than half
Exxon's damages, even though Exxon's crew boat is every bit as nuch
at fault as the shrinper, just because the little pleasure craft,
acting wholly i ndependently of the shrinper with which it has never
had any contact, was al so negligent?

Finally, the majority objects because the dissent's approach,
in contrast to that of the UCFA, does not require the defendant to
first, and after judgnent, establish that another defendant or
actor is insolvent or wunreachable (or imrune) so that full
contribution is unavail able fromthat other defendant, before that
ot her defendant's "equitable share" is partially reallocated to the
negligent plaintiff. O course, under the UCFA and Apportionnent

of Liability, if the other defendant is determ ned to be insol vent

124



before judgnent, then the "reallocation" will be in the origina

judgnent, and the original judgnment wll give the negligent
plaintiff the sanme maxi mumrecovery fromthe sol vent defendant as
woul d be the case under the rule advocated in this dissent. Mre
i nportantly, however, the substance of the UCFA and Apportionnent
of Liability approach is clearly that the negligent plaintiff
shoul d not be able to cause any one defendant to ultimtely bear a
greater fraction of the plaintiff's damages than the fault of that
defendant is of the total of the fault of the plaintiff and that
defendant. In other words, beyond that limt, that defendant is

sinply not ultimately liable to the negligent plaintiff.8 \Wy

83 The majority argues (majority op. fn. 23) that the
approach of the UCFA and Apportionnent of Liability is
substantively inconsistent wwth that of this dissent because
under the forner reallocation occurs only if and to the extent
that recovery is unenforceabl e against one (or nore) of nultiple
defendants. This anal ysis, however, ignores the fact that under
the UCFA and Apportionnent of Liability a defendant is never nade
ultimately responsible to the negligent plaintiff for a greater
anount than this dissent would provide unless the defendant can
actually collect any excess over that anmount from co-defendants
under the sanme judgnent. Thus, it necessarily follows that the
only neani ngful difference between the UCFA and Apportionnent of
Liability, on the one hand, and this dissent, on the other, is
that in the former a defendant is initially assigned the duty of
trying to collect under the judgnent fromthe ot her defendants;
if he is able to do so, he in effect passes along to the
plaintiff (or he retains for hinself and the plaintiff is allowed
to retain fromhin) any excess over the maxi numthis dissent
woul d hold himliable for; if he is not able to do so, the
plaintiff's recovery fromhimis proportionately dimnished (but
not below his maximumliability as cal culated by this dissent).
In other words, the only neaningful, bottomline difference
bet ween t he UCFA- Apportionnment of Liability approach and that of
this dissent is that under the former the defendant, as to
anpunts in excess of his maximumliability as calculated by this
dissent, is made the plaintiff's collection agent for judgnent
anounts owed by ot her defendants.

It should al so be noted that under the UCFA and
Apportionnent of Liability only the fault of parties to the
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should that defendant be nmade the collection agent for the
negligent plaintiff as to suns for which that defendant is not
ultimately |iable?®* Wy should one party be the collection agent
for anot her?

Moreover, to say that the approach of this dissent puts an
unfair collection burden on the negligent plaintiff is certainlyto
ignore the longstanding general maritine law rule that even the
i nnocent plaintiff who is personally injured in an accident as to
whi ch two defendants equally at fault are before the court (either
by being sued directly or brought in under Rule 14(c) or its
precursors) recovers judgnent initially from each defendant for

only half his damages, and can go beyond that as to each only by

action (and those who have settled with the plaintiff) is
considered. The effect of this is that the fault of nonparties
is allocated in the original judgnment between the plaintiff and
each defendant precisely as this dissent would. If the plaintiff
wants an actor to be a party, it is his burden to see to it that
that actor is before the court and subject to its jurisdiction,
and if the plaintiff does not do this, then he alone is his own
collection agent as to any liability of that actor, all just as
under this dissent.

84 O course, under this dissent's proposal, as applied to
the instant case where plaintiff Coats is twenty percent
negligent, Penrod is twenty percent negligent, and MS is sixty
percent negligent, Coats would be entitled to recover (and
retain) as nuch as fifty percent of his total damages from
Penrod, whether or not MS was (or becane) insolvent, and Penrod
woul d be at total, sole risk and expense to collect contribution
fromMS for anbunts Penrod paid in excess of twenty percent of
Coats' total damages. Simlarly, Coats would be entitled to
recover (and retain) as much as seventy-five percent of his total
damages fromM S, whether or not Penrod was (or becane)

i nsolvent, and MS would be at total, sole risk and expense to
collect contribution from Penrod for anobunts M S paid in excess
of sixty percent of Coats' total damages. Coats, however, woul d
in no event be able to collect fromPenrod and M S toget her nore
in total than eighty percent of all his danmages.
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first showng his (plaintiff's) inability to collect fromthe ot her
defendant the latter's half. The nmajority has sinply ignored this

| ong-standing rule of the general maritinme |aw. &

85 It is recognized that Apportionnent of Liability
prefers the UCFA reall ocation approach to that of this witer's
dissent in Sineon, principally on the basis that the nethod of
calculation stated in the Sineon dissent (calculate each
defendant's maximum liability by conparing his percentage of
fault to plaintiff's percentage of fault; subtract first
defendant's maximumliability fromplaintiff's maxi numrecovery,
the result being second defendant's several liability; subtract
second defendant's maximumliability fromplaintiff's maxi nrum
recovery, the result being first defendant's several liability;
add the several liability of first defendant and that of second
def endant and subtract the total fromplaintiff's maxi num
recovery, the result being the joint and several liability of the
two defendants) does not work when there are three or nore
def endants. Apportionnent of Liability at 254-55. Apportionnent
of Liability gives the exanple of a plaintiff and three
def endants each twenty-five percent at fault. Id. Wile this is
an accurate criticismof the sinplified nethod of conputation set
forth in the Sinmeon dissentsQwhich was basically designed for use
i n two-defendant situationssQthe fornulas set out in the appendi x
heret o adequately cover three (and nore) defendant situations.

For instance, in paragraph 1(d) of the appendi x, exanple 2
cal cul ates the appropriate formof judgnent (using the several
and joint and several liability format) for an instance where the
plaintiff and each of three defendants is twenty-five percent at
fault, and plaintiff's total damages are $100, 000, nanely each of
the three defendants is severally liable for $12,500 and al

three of themare together also jointly and severally liable for
$37,500. The real point, however, as previously explained in the
text (Mechanics of Judgnent Damages All ocation), is that formul as
do not really need to be used at all; it suffices for the
judgnent to nerely provide that the negligent plaintiff in any
event recover no nore fromany one of the defendants than the
anount which equals the fraction of plaintiff's total damages
represented by that defendant's percentage of the total fault of
all found at fault divided by the total of that defendant's said
percentage and the plaintiff's percentage of the total fault of
all found at fault. That is sinple and easily acconpli shed.

Apportionnent of Liability also notes that the Sineon
di ssent approach requires "the plaintiff to pursue enforcenent of
the judgnent against all solvent defendants in order to recover
the full amount,"” id. at 254, but does not expressly characterize
this as undesirable. As previously observed, Apportionnent of
Liability does provide for "reallocation" (including to the
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The Judicial Role in the General Maritinme Law

As the Suprenme Court said in Ednonds, "[a]ldmralty law is
judge-nmade law to a great extent." ld. at 2756. | ndeed, "the
Judiciary has traditionally taken the lead in fornul ating fl exible
and fair renmedies inthe lawnaritine." Reliable Transfer at 1715.
And, as the Suprenme Court observed on yet another occasion:
"Absent a relevant statute, the general maritine | aw, as devel oped
by the judiciary, applies . . . the general maritinme law is an
amal gam of traditional comon-law rules, nodifications of those
rules, and newy created rules." FEast R ver Steanship Corp. V.
Transanerica Delaval, Inc., 106 S.C. 2295, 2299 (1986) (enphasis
added) .

In East River, the Court "join[ed] the Courts of Appeals" in
adopting strict products liability, thus doing away with the
traditional requirenent of negligence in such instances. The Court
in both Reliable Transfer and Moragne v. States Marine Lines, Inc.,
90 S.&a. 1772 (1970), overruled its own |ong-standing and
consistently and frequently enforced precedents. But, no such
departure from settled and clearly established precedent is
required to adopt the approach taken in this dissent.

Nevertheless, it is appropriate to note that in Reliable Transfer

negligent plaintiff) of any defendant's equitable share in the
original judgnent when it is then known that such defendant is

i nsol vent or immune or the like. And, Apportionnment of Liability
does not exhi bit any awareness of the above-di scussed | ong-
standing admralty practice under which the judgnent against
multiple defendants at fault is initially against them severally,
as explained in, e.g., The Hudson, 15 F. 162, 164 (S.D.N.Y.

1883) .
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the Suprenme Court declined to continue with a rule it considered

"unnecessarily crude and inequitable," despite that rule's | esser
"problens of proof" and "facile application.” ld. at 1714.
Rel i abl e Transfer departed froma settled rule that "has conti nued
to prevail in this country by sheer inertia rather than by reason
of any intrinsic nerit." |d. at 1715.

There is no rel evant statute here, nor any clearly established
rule, and we should reject an approach based on abstract doctri nal
reflex and inertia rather than intrinsic nerit. And, the
majority's approach is one rejected by four-fifths of the states.
To borrow from Pope & Talbot, admralty should rather enploy a
“fairer and nore flexible rule which allows such consideration of
contributory negligence in mtigation of damges as justice
requires."” 1d. at 204 (enphasis added). Justice, it seens to us,
requires that the negligent defendant bear no greatersqor
| essersQpart of the negligent plaintiff's total damages than that
fraction which such defendant's negligence is of the total
negligence of the two of them and that there is no reason to
charge a negligent defendant with all, while chargi ng the negligent
plaintiff with none, of the fault of an independent third party,
just as there is no reason to charge all such third party fault to
the negligent plaintiff. The majority repeats "joint and several
liability" as if it were sonme kind of magi cal mantra or totemwhich
bot h bani shes all dangers of rational analysis and di spenses with
the need for authority dealing with the i ssue here posed: how does

admralty conpare fault when both the plaintiff and a defendant are
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at fault and so also is at |east one other independent actor
(whether or not |ikew se a defendant). The majority abjures any
meani ngful normative defense of its position, and the best
authority it can cone up with is Joia, a 1987 Jones Act case that
treats the matter as res nova and wongly assunes that the only
alternative to its result is pure several liability that assigns
all the third party's fault to the plaintiff. An approach such as
that taken by Judge Friendly in Kinsmansgwhich is flatly
i nconsistent with that of the majoritysqQsi nply acconplishes a just
result, as does the position of this dissent.
Concl usi on

For the foregoing reasons, | respectfully dissent.
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Appendi x
Formul a for Calculation of Several Liability of Each

Def endant and Joint Liability of Defendants

1. Three defendants and plaintiff each quilty of causative fault

(a) VARl ABLES

Q = Plaintiff's total damages
X = Plaintiff's %of total fault
D1, D2, D3 = each defendant's % of total fault
ML, M2, M3 = each defendant's maximumliability
Y1, Y2, Y3 = each defendant's several liability
Z = Joint liability of defendants
(b) FORMULAS
ML = D1 Q
D1 + X
M = D2
D2 + X
MB = D3 Q
D3 + X
Y1 = M - Z
Y2 = M - Z
Y3 = M- Z
Z = [(2.00- X *Q@ - YL - Y2 - Y3



(c) EXAWPLE 1

Q = $100, 000
X =10
DI = 20
D2 = 30
D3 = 40
ML = _ D1 Q =_20 $100,000 = (2/3) * $100, 000 =
D1 + X 20 + 10
M = _ D2 Q =_30 $100,000 = (3/4) * $100,000 =
D2 + X 30 + 10
MB = D3 Q = _40 $100,000 = (4/5) * $100, 000 =
D3 + X 40 + 10
Y1 = M - Z = $66,667 - Z
Y2 = M- Z = $75,000 - Z
Y3 = M- Z = $80,000 - Z
Z = [(1.00 - X) * Q@ - YL - Y2 - Y3
Z = [(1.00 - .10) * $100,000] - Y1 - Y2 - Y3
Z = (.90 * $100,000) - Y1 - Y2 - Y3
Z = $90,000 - (%$66,667 - Z) - ($75,000 - Z) - ($80,000 -
Z = 3Z - $131,667
2Z = $131, 667
Z = $65,833
Yl = $66,667 - $65,833 = $834
Y2 = $75,000 - $65,833 = $9, 167
Y3 = $80,000 - $65,833 = $14, 167
The judgnent thus provides plaintiff a total
$90, 000 conposed of the follow ng:
Tot al
D1 D2 D3 Recovery
Several Liability $ 834 $ 9,167 $14,167 $24,168
Joint Liability 65, 833 65, 833 65, 833 65, 833
Tot al $66, 667 $75, 000 $80, 000 $90, 001

$66, 667

$75, 000

$80, 000

Z)

recovery of



(d) EXAMPLE 2

Q = $100,000

X = 25

DI = 25

D2 = 25

D3 = 25

ML = D1 Q = 25 $100,000 = (1/2) * $100,000 = $50, 000
DI + X 25 + 25

M2 and M3 are cal cul ated the sane as ML

YL = M - Z = $50, 000 - Z
Y2 and Y3 are cal cul ated the sane as Y1

Z = [(1.00- X *Q - VYL - Y2 - VY3
Z = [(1.00 - .25) * $100,000] - YL - Y2 - VY3

Z = (.75 * $100,000) - Y1 - Y2 - Y3

Z = $75,000 - ($50,000 - Z) - ($50,000 - Z) - ($50,000 - 2)
Z = 3Z- $75,000

2Z = $75, 000

Z = $37,500

YL = $50,000 - $37,500 = $12,500

Y2 = $50,000 - $37,500 = $12,500

Y3 = $50,000 - $37,500 = $12,500

The judgnent thus provides plaintiff a total recovery of

$75, 000 conposed of the follow ng:

Tot al
D1 D2 D3 Recovery
Several Liability $12,500 $12,500 $12,500 $37,500
Joint Liability 37,500 37,500 37,500 37,500
Tot al $50, 000 $50, 000 $50, 000 $75, 000



(e)

EXAMPLE 3, FOUR DEFENDANTS

Q = $100,000

X = 20

DL = 20

D2 = 20

D3 = 20

M4 = 20

ML = D1 Q = 20 $100,000 = (1/2) * $100,000 = $50, 000
DI + X 20 + 20

M2, MB and M4 are cal cul ated the sane as ML

YL = M - Z = $50, 000 - Z

Y2, Y3, and Y4 are cal cul ated the sane as Y1

Z = [(2.00 - X) *Q - YL - Y2 - Y3 - Y4
Z = (1.00 - .20) * $100,000] - Y1 - Y2 - Y3 - Y4
Z = (.80 * $100,000) - Y1 - Y2 - Y3 - VY4
Z = $80, 000-($50,000- 2Z)-(%$50,000-2)- (%50, 000-2)- (%50, 000-2)
Z = 47 - $120,000
3Z = $120, 000
Z = $40,000
Y1 = $50,000 - $40,000 = $10,000
Y2 = $50,000 - $40,000 = $10,000
Y3 = $50,000 - $40,000 = $10,000
Y4 = $50,000 - $40,000 = $10,000
The judgnent thus provides plaintiff a total recovery of
$80, 000 conposed of the foll ow ng:
Tot al
D1 D2 D3 >4 Recovery
Several Liability $10, 000 $10, 000 $10, 000 $10, 000 $40, 000
Joint Liability 40, 000 40, 000 40, 000 40, 000 40, 000
Tot al $50, 000 $50, 000 $50, 000 $50, 000 $80, 000



(f) EXAMPLE 4, TWO DEFENDANTS

Q = $100, 000
X =20
DI = 20
D2 = 60
ML = _ D1 Q =_20 $100,000 = (1/2) * $100,000 = $50, 000
D1 + X 20 + 20
M = _ D2 Q =_60 $100,000 = (3/4) * $100,000 = $75, 000
D2 + X 60 + 20

Y1 = M - Z = $50,000 - Z
Y2 = M- Z = $75,000 - Z
Z = [(1.00 - X) * Q@ - YL - Y2
Z = [(1.00 - .20) * $100,000] - Y1 - Y2
Z = (.80 * $100,000) - Y1 - Y2
Z = $80,000 - ($50,000 - Z2) - ($75,000 - 2
Z = 2Z - $45,000
Z = $45,000
Y1 = $50,000 - $45,000 = $5,000
Y2 = $75,000 - $45,000 = $30,000

The judgnent thus provides plaintiff a total recovery of
$80, 000, conposed of the follow ng:

Tot al
D1 D2 Recovery

Several Liability $ 5,000 $30, 000 $35, 000
Joint Liability 45, 000 45, 000 45, 000
Tot al $50, 000 $75, 000 $80, 000



2. SPECI AL | NSTANCES

(a) Wth as many as four parties (including the plaintiff)
guilty of causative fault, the fornmula wll, in certain instances
of unusual fault distributions, produce a negative several
liability nunber for a particular defendant (where as nmany as five
parties, including plaintiff, are guilty of causative fault, as
many as two such negative several liability nunbers are possible in
certain instances of wunusual fault distributions). In such
i nstances, additional steps nust be added to the fornula, resulting
inalowered joint liability for that particul ar defendant and an

additional conponent of joint liability for the remaining
defendants (if there are two defendants with initial negative
several liability nunbers, there will be two additional conponents

of joint liability for other defendants). The additional necessary
steps are set out bel ow

(b) Formula for three defendants showi ng additional steps
where under initial steps one defendant's several liabilityis
a negati ve nunber

Q = $100, 000

X = 30

DI = 30

D2 = 30

D3 = 10

ML = D1 Q = 30 $100,000 = (1/2) * $100,000 = $50, 000
DI + X 30 + 30

M = D2 Q = 30 $100,000 = (1/2) * $100,000 = $50, 000
D2 + X 30 + 30

MB = D3 Q = 10 $100,000 = (1/4) * $100,000 = $25, 000
D3 + X 10 + 30

Y1 = M - Z = $50, 000 - Z

Y2 = M - Z = $50, 000 - Z

Y3 = M3 - Z = $25, 000 - Z

Z = [(2.00- X) *Qq - YL - Y2 - Y3

Z = [(1.00 - .30) * $100,000] - Y1 - Y2 - Y3

Z = (.70 * $100,000) - Y1 - Y2 - Y3

Z = $70,000 - ($50,000 - 2) - (%$50,000 - 2Z2) - (%$25,000 - 2

Z = 3Z - $55,000

2Z = $55, 000

Z = $27,500

Vi



Y1l = $50,000 - $27,500 = $22,500
Y2 = $50,000 - $27,500 = $22,500
Y3 = $25,000 - $27,500 = -%$2,500
CAVEAT: If Y3 is <0, then reduce the value of Z to that of M3;

then add Y3 to the value of Y1; then add Y3 to the value of Y2
then multiply Y3 by -2 and set that nunber equal to J; then set Y3
equal to zero.

Z = Joint liability of D1, D2, and D3
J = Joint liability of D1 and D2
STEP 1: Z = MB

Z = $25, 000

STEP 2: Y1 = Y1 + Y3

Y1 = $20, 000

STEP 3: Y2 = Y2 + Y3

Y2 = $20, 000

STEP 4: J =Y3 * -2

J = $5, 000

STEP 5: Y3 =0

Y3 = 0

The judgnent thus provides the plaintiff a total recovery of
$70, 000 conposed of the follow ng:

Tot al
D1 D2 D3 Recovery
Several Liability  $20,000 $20,000 $ -0- $40, 000
Joint DI & D2 5, 000 5, 000 - 0- 5, 000
Joint D1, D2 & D3 25, 000 25, 000 25, 000 25, 000
Tot al $50, 000 $50, 000 $25, 000 $70, 000

(c) Formulafor four defendants showi ng additi onal steps when
under initial steps one defendant's several liability is a
negati ve fiqure

$100, 000
25
25
25
20
5

$50, 000
$50, 000
$44, 444. 44
$16, 666. 67

N ESRE ERERR*O

$28, 703. 70



Y1l = $21, 296. 30

Y2 = $21, 296. 30

Y3 = $15, 740. 74

Y4 = - $12,037.03

CAVEAT: If Y4 is < 0, then reduce the value of Z to that of M;

t hen add 1/2 of Y4 to Y1 ;: then add 1/2 of Y4 to Y2; then add 1/2

of Y4 to Y3; then add 1/2 of Y4 to Y4 and set this val ue equal

J; multiply J by -1; then set Y4 equal to zero.

Z = Joint liability of D1, D2, D3, and D4
J = Joint liability of D1, D2, and D3
STEP 1: Z = M

Z = $16, 666. 67

STEP 2: Y1 = 1/2Y4 + Y1

Y1 = $15, 277.78

STEP 3: Y2 = 1/2Y4 + Y2

Y2 = $15, 277.78

STEP 4: Y3 = 1/2Y4 + Y3

Y3 = $9, 722. 22

STEP 5: J =1/2Y4 + Y4

J = -$18, 055. 55

STEP 6: J=J* -1

J = $18, 055. 55

STEP 7: Y4 =0

Y4 = 0

to

The judgnent thus provides the plaintiff a total recovery of

$75, 000 conposed of the follow ng:
D1 D2 D3 D4

Several Liab'y $15,277.78 $15,277.78 $ 9,722.22 $ -0-
Joint All D's 16, 666. 67 16, 666. 67 16, 666. 67 16, 666. 67
Jnt D1, D2, D3 18, 055.55 18, 055. 55 18, 055. 55 - O-
Tot al $50, 000. 00 $50, 000. 00 $44, 444. 44 $16, 666. 67

Tot al
Recovery

$40, 277.78
16, 666. 67
18, 055. 55

$75, 000. 00

(d) Formulafor four defendants showi ng additional steps when

t wo

under initial steps the several liability of each of
defendants is a negative nunber

Q = $100, 000

X = 30

D1 = 20

D2 = 40

D3 = 6

>4 = 4

Vi



ML = $40, 000

(Y% = $57, 142. 86

MB = $16, 666. 67

V4 = $11, 764. 70

Z = $18, 524. 75

Y1l = $21, 475. 25

Y2 = $38, 618. 11

Y3 = - $1, 858.08

Y4 = - $6, 760. 05

CAVEAT: If Y3 and Y4 are < 0, then reduce the value of Z to that

of M4; then subtract Z from M and set that val ue equal

to J;

t hen

add Yé and Y4 to the value of Y1; then add Y3 and Y4 to the val ue

of Y2; then set Y3 and Y4 equal to zero;

J fromML and set that value equal to K

Z = Joint liability of D1, D2, D3, and D4
J = Joint liability of D1, D2, and D3
K = Joint liability of D1 and D2

STEP 1: Z = M

Z = $11, 764. 70

STEP 2: J =M - Z

J = $4, 901. 97

STEP 3: Y1 =Yl + Y3 + Y4

Y1 = $12,857. 12

STEP 4: Y2 = Y2 + Y3 + Y4

Y2 = $30, 000

STEP 5: Y3,4 =0

Y3 = 0

Y4 = 0

STEP 6: K=M - YlL- Z-1J

K = $10, 476. 21

The judgnent thus provides plaintiff

$70, 000 conposed of the foll ow ng:

D1 D2

Several Liab'y $12,857.12 $30, 000. 00
Joint AIl Ds 11, 764. 70 11,764. 70
Joi nt D1, D2, D3 4,901. 97 4,901. 97
Jnt D1 & D2 10,476.21 10,476. 21

Tot al $40, 000. 00 $57, 142. 88

t hen subtract Y1 and Z and

a total recovery of
Tot al

D3 D4 Recovery
$ - 0- $ -0- $42,857. 12
11, 764.70 11,764.70 11, 764.70
4,901. 97 - 0- 4,901. 97
- 0- - 0- 10,476. 21
$16, 666. 67 $11, 764. 70 $70, 000. 00



DeMOSS, CGircuit Judge, dissenting, joined by Judges JONES and
SM TH, and joi ned by Judges GARWOOD, JOLLY, and EMLIO M GARZA as
to Part | only:

| am unable to concur with the decision of the majority in
two crucial respects: First, | think proper evaluation of the

Lauritzen-Rhoditis factors requires that the choice of I|aw

determnation in this case be made in favor of the law of the
United Arab Emrates ("UAE") rather than that of the United States.
Secondly, if United States law is to be applied, we should apply
United States lawas it existed at the tine of the casualty in this
case -- not as it existed prior to 1972.

| .

VWhet her United States Law

My differences with the panel on the Lauritzen-Rhoditis choice

of law factors involve the first factor (place of the w ongful
act); the fourth factor (allegiance of the defendant ship owner);
and the fifth factor (place of the contract). Looking first at the
place of the wongful act, the mjority opinion devotes one
sentence to analysis of this subject. It recognizes that "the
accident occurred in the territorial waters of the United Arab
Em rates"” and that since this is a "nontraditional maritinme case,"
that factor is entitled to "considerable weight." Coats was
injured while on board the Penrod 69, a jackup drilling rig owned
and operated by Penrod Drilling Corporation ("Penrod"). At the
time of the accident, there is no doubt that the Penrod 69 was
"l ocated in the Port of Mna Saqr in the territorial waters of the
United Arab Emrates.” In ny judgnent, the fact that the rig was

"in port" has crucial significance in this case, because it nakes



clear that the vessel was within the boundary recognized for
international |aw purposes as the boundary of the United Arab
Emrates and within what would be referred to under United States
nonmencl ature as the "inland waters" of Ra's A Khaymah, the
particular emrate in which that port is located. The Penrod 69
was within the inland waters of Ra's Al Khaynmah just |ike a jackup
riginthe Port of Galveston is considered to be within the inland
waters of the State of Texas, and like arig in the Port of Bil oxi
is within the inland waters of the State of M ssissippi.
Furthernore, the Penrod 69 had been "in port" for sone eight or
nine nonths prior to the date of Coats' injury. The records are
clear that on August 12, 1987, the Penrod 69 was surveyed for its
annual condition certificate, and at that tinme, the survey report
i ndi cates, the "vessel lay jacked-up"” in this port. The Penrod 69
was out of service, deactivated, not operated, and not occupi ed by
any personnel other than a watchman, up until January 1988, when as
a result of a new contract for the rig's use in a Persian Qulf
drilling activity, Penrod commenced the task of preparing the
Penrod 69 to go back into service. During this interval of
deactivation, the Penrod 69 functioned solely as an artificia

wharf or dock for the purpose of storing the equipnent and
facilities thereon, with its legs standing on the bottom of the
port and its hull up out of the water. Substantial repairs

repl acenents and refurbishing activities were required to prepare
the Penrod 69 to resune its offshore drilling function. This work

t ook sonme four nonths to acconplish and included the installation

Xi



of a newderrick. In performng the refurbishing work, Penrod used
its own personnel (assunptively the crew of the Penrod 69) and
other <categories of "contract |abor, catering, and service
personnel.” Penrod hired MS to assist in the refurbishing work,
and M S designated Coats to operate the MS punp that was brought
on board to provide pressure to test certain pressurized systens of
the rig. The daily reports as to the personnel working on board
the rig, which are in the record, reflect that the total nunber of
contract | abor, catering, and service personnel always exceeded t he
nunber of Penrod personnel. The record does not clearly indicate

whet her on the date of the injury, April 12, 1988, the Penrod 69

was still in a "jacked-up" position, or whether its hull had been
| owered into the water. Cbviously, if it was still in a jacked-up
position, its categorization as a "vessel" in navigation is in
serious doubt. Even if it had been lowered into the water,

however, the nature and extent of the work going on, and t he nunber
of outside personnel deployed in such work, clearly denonstrate
that the repair and refurbishing activities were beyond the
capacity of the "crew' of the Penrod 69 to acconplish, and that
such work could be acconplished only with the ready availability
and access of shore-based personnel and facilities. In ny view,
under these facts, the "place of the wongful act" elenent of the

Lauritzen-Rhoditis factors should be given nore than just the

"consi derabl e weight" that the majority gave it. It should be the
controlling factor in the choice of |aw decision. | have | ooked

for and have been unable to find any Suprene Court decision or



Fifth Grcuit decision applying United States law to resolve the
claim of a shore-side worker injured while assisting in the
refurbishing of a jacked-up drilling rig while it was |ocated
wthin the inland waters of another nation. In ny view, the
maj ority opinion constitutes an unjustifiable extension of United
States law into areas where sinple comty anbng nations requires
that the law of the place of the casualty apply.

My second area of disagreenent with the panel regarding the

Lauritzen-Rhoditis factors concerns the factor of "all egiance of

t he defendant shipowner."™ | do not quarrel with the majority's
determ nation that the all egi ance of Penrod, as owner of the Penrod
69, is to the United States. But, in ny view, the factor of
"al | egi ance of the defendant shi powner" has materiality only in the
circunst ance where the flag of the vessel and the all egi ance of the
def endant shi powner are different (i.e. the vessel's flagis a flag
of convenience), and the law of the nation of allegiance of the
def endant shi powner can appropriately be applied to the
determ nation of rights between that shipowner and his seanman
enpl oyee when that vessel is engaged in international commerce. 1In
this case, however, the allegiance of the defendant shi powner is an
i nconsequential factor for two reasons: First, the Penrod 69 is
docunent ed under the United States flag; Penrod's allegiance is to
the United States and there is no flag of convenience invol ved.
Secondly, and nore inportantly, both the district court and the
maj ority opinion recognize that there was no enpl oynent rel ation-

ship -- as seaman or otherw se -- between Penrod and Coats. The
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majority's use of the allegiance of the defendant shipowner as a
factor in tipping the scales in favor of application of United
States aw would, in ny judgnent, be inprovident even if the only
defendant in this case were Penrod, because that factor should be
applied only where there is an enploynent rel ati onship between the
injured plaintiff and the defendant shi powner. But Penrod is not
the only defendant in this case, and the other defendant, MS, is
not a shipowner; it is an entity which was created by and whose
allegiance is owed to the laws of the United Arab Emrates, and it
is in fact the enployer of Coats. The mmjority gives no serious
consideration to the key distinctions in this case (1) that Coats
was not an enpl oyee of the defendant shi powner, Penrod, but was an
enpl oyee of MS; and (2) that the trial court found that Coats was
not a Jones Act seaman of Penrod. | suggest that the Lauritzen-
Rhoditis factors assune an enploynent relationship between the
i njured seaman-plaintiff and the def endant shi powner, and t hat when
that relationship does not exist, the allegiance of the shipowner
shoul d be considered less significant than that of the defendant
enpl oyer. | have | ooked and have not found any Suprene Court or
any Fifth Grcuit decision applying United States | aw to determ ne
the rights and obligations between a United States citizen injured
ina foreign country during the course and scope of his enpl oynent
W th a corporate entity organi zed under that foreign country's | aw
In my judgnent, the panel opinion inprovidently extends United

States law to the set of circunstances involved in this case by



giving greater weight to the all egiance of the defendant shi powner
than to the allegiance of the defendant enpl oyer.
Finally, | question the correctness of the panel decision in

eval uating the "place of contract" factor inthe Lauritzen-Rhoditis

analysis. Here again, the majority m sconstrues the significance
of this factor. | start out with the | anguage used by the Suprene
Court in concluding its discussion of this factor in Lauritzen
itself:

"We do not think the place of contract is a

substantial influence in the choice between
conpeting laws to govern a naritine tort."

Lauritzen, 345 U S. at 589 (enphasis added). Furthernore, the
contract referred to in both Lauritzen and Rhoditis is the contract
of enploynment between the injured seaman plaintiff and the
def endant ship owner. There is no such contract between Coats and
Penrod in this case; whatever contract of enploynent there was in
this case existed between Coats and M'S, who did not own any vessel
and was essentially a shore-based supplier of services to conpani es
engaged i n expl oration and devel opnent of oil and gas. | recognize
that Coats was recruited by representatives of MS at his hone in
M ssissippi and that the basic terns of his enploynent agreenent
were verbally negotiated and orally agreed upon during this
recruitnment visit. However, it is clear beyond doubt that he was
recruited and "enpl oyed" to work for MS, not for Penrod, and to
work in the United Arab Em rates, not aboard any particul ar vessel.
Furthernore, it is clear that in order for Coats to get the

necessary visa to enter the United Arab Emirates, Coats and MS
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"executed an Arabic contract," and that Coats then applied for and
recei ved the necessary work permt fromthe UAE which permtted him
to reside ashore there in the UAE during his enploynent. The
record is clear that Coats perfornmed his duties for MS at
| ocations of oil and gas wells on shore in the UAE as well as
offshore in the Persian @lf, and at warehouses and dockside
facilities in the UAE This existence of a work permt is a
special factor present in this case which has not been present in
any of the other choice of |law cases cited in the majority opinion.
Presence in the UAE and acceptance of a UAE work permt would
unquestionably subject Coats to the crimnal |aws and civil | aws of
the UAE had his injury occurred on |and. In ny view, Coats'
acceptance of a work permt necessitates a determnation that the
| aw of the UAE should apply to an injury occurring on the waters of
a UAE port during enpl oynent under that UAE work permt.

In his original appellee's brief, Coats argued: "U. S. Maritine
Law applies whenever a U S. citizen is injured on a US. flag
drilling vessel anywhere in the world." (p. 52). The cases cited
by Coats for that proposition do not support his assertion. But
the majority opinion in effect arrives at the sane concl usion by

msinterpretation and msevaluation of the Lauritzen-Rhoditis

factors. Because | think such a conclusion is bad | aw under the
facts of this case, and that it will produce undesirable effects
when applied as a precedent, | would reverse the district court's

choice of law determ nation and renand the case to the district
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court for retrial in accordance with the laws of the United Arab
Em r at es.
In arriving at this result, |I rely on the followng |ine of

Fifth Crcuit cases: Chiazor v. Transworld Drilling Co., Ltd., 648

F.2d 1015 (5th Gir. 1981), cert. denied, 455 U'S. 1019 (1982);

Zekic v. Reading & Bates Drilling Co., 680 F.2d 1107 (5th Cr.

1982); Bailey v. Dolphin Intern., Inc., 697 F.2d 1268 (5th GCr.

1983); Koke v. Phillips Petroleum Co., 730 F.2d 211 (5th Gr.

1984); Schexnider v. MDernott Intern., Inc., 817 F.2d 1159 (5th
Cr. 1987), cert. denied, 484 U S. 977 (1987); and Fogl eman v.

Arancto, 920 F.2d 278 (5th Cr. 1991). Al of these cases involve
"nontraditional” vessels simlar in nature and function to the
Penrod 69, and all of these determ ned that the |aw of another
nation, other than the United States, applied.

1.

VWat United States Law

Having decided that United States law shall apply, the
district court expressly reached the foll ow ng conclusions (which
the majority opinion inferentially affirns):

1. That t he United St ates Longshor enen and

Har bor wor ker s Conpensati on Act ("LHWCA") coul d not

apply because it applies only to injuries or death

occurring "on navigable waters of the United
States."
2. That the Jones Act was inapplicable (i) because

there was no enploynent relationship between the
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plaintiff Coats and Penrod, the owner and operator
of the Penrod 69; (i1) because Coats was aboard
the Penrod 69 only for one day, the day he was
injured, and therefore had no permanent connection
to that vessel; and (iii) because there was no
common ownership or control by his enployer, MS
of any of the six offshore drilling rigs on which
Coats worked during his enpl oynent.

3. That the general maritine |aw of the United States
would be applied, including specifically the
concept of Sieracki seaman status originating in

t he case of Seas Shi pping Co. v. Sieracki, 328 U S.

85 (1946), with its concomtant availability of the
warranty of unseaworthiness for the benefit of
Coat s.
The judicially manufactured concept of Sieracki seaman's status
remai ned a vibrant part of United States law fromits creation in
1946 until Congress passed the 1972 anendnents to the LHWCA, which
expressly renoved the right of recovery under the warranty of

seawort hiness for individuals covered by that Act. The district

8 Penrod's appeal fromthese choice of |aw decisions by
the district court clearly raises the propriety of Coats' status
as a "Sieracki seaman" for our determ nation, even though, as
Judge Garwood notes in his dissent, there was no specific
obj ection raised by Penrod to the subm ssion of an issue on
unseawort hi ness and to the joint subm ssion of negligence and
unseaworthiness in the jury issues as to percentages of fault.
When a party contests and objects to a trial court's choice of
| aw determ nation, | can see no need for repetitious and futile
objections to the inplenentation by the trial court of its choice
of law determ nations during the trial
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court recogni zed sone disagreenent in the law as to whether the
1972 anendnents to the LHWCA al so abolished Sieracki relief for
i ndi viduals not covered by the LHWCA But relying on two Fifth
Circuit cases, Aparicio v. Swan lLake, 643 F.2d 1109 (5th Gr.

1981), and Corm er v. Oceanic Contractors, Inc., 696 F.2d 1112 (5th

Cr.) cert. denied, 464 U S 821 (1983), the district court

concluded that, "Coats cones squarely within one of the so-called
"pockets of Sieracki seamen remaining after the 1972 anendnents.'
Aparicio, 643 F.2d at 1118 n.17." Accordingly, the district court
all owed Coats to proceed under the general maritine |aw agai nst
Penrod on both negligence and unseawort hi ness theories.

| disagree with the majority's affirmance of the district
court, (1) because | believe the Fifth Crcuit precedents relied
upon by the district court can no | onger be supported in |Iight of

the policies stated by a unani nous Suprene Court in Mles v. Apex

Marine Corp., 498 U S 19 (1990); and (2) because the mgjority

opi nion wholly ignores the inpact of Mles v. Apex Marine on the

substantive content of United States general maritine |aw, even
t hough we were sitting en banc and were in a position to consider
such i npact. For these two reasons, | respectfully register ny

di ssent. In ny view, Mles v. Apex Marine constitutes a nmajor

restatenent by a unaninous Suprene Court as to the role to be
pl ayed by the federal judiciary in defining the substantive content
of general maritinme law. | recognize that the holdings in Mles v.

Apex Marine relate only to the specific i ssues of whether the cause

of action for wongful death of a seaman exists under genera



maritime | aw and whether recovery for | oss of society in a general
maritime wongful death action would be permtted. However, the
statenents of phil osophy and approach as to the role of courts in
elimnating "anonmal i es" and achieving "uniformty in the exercise
of admralty jurisdiction" constitute a najor redefinition of the
interplay between the role of Congress and the role of the courts
in defining general maritine |aw?® Because of their extrene
rel evance to the i ssue before us in this case, | cite four passages

fromMIles v. Apex Marine that clearly set forth the new approach

and phi | osophy:

W no longer live in an era when seanen and
their loved ones nmust look primarily to the
courts as a source of substantive | egal
protection frominjury and death; Congress and
the States have legislated extensively in

these areas. In this era, an admralty court
should look primarily to these |egislative
enactnents for policy guidance. W may

suppl enent these statutory renedies where
doi ng so woul d achi eve the uniformyvindi cation
of such policies consi st ent wth our
constitutional mandate, but we nust al so keep
strictly wthin the Ilimts inposed by
Congress. Congress retains superior authority
in these matters, and an admralty court nust
be wvigilant not to overstep the well-
considered boundaries inposed by federa
| egislation. These statutes both direct and
delimt our actions....

The general maritine claim here alleged that
Torregano had been killed as a result of the
unseawort hi ness of the vessel. It would be
i nconsi st ent wth our pl ace in t he

8 1n another en banc case, this court relied upon the
broad policy inplications of Mles v. Apex Marine to overturn
prior precedents regarding recovery of punitive damges in cases
involving clainms of willful nonpaynent of nmintenance and cure.
Guevara v. Maritine Overseas Corporation, No. 92-4711,  F.3d

., 1995 W 437211 (5th Cr. July 26, 1995) (en banc).
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constitutional schenme were we to sanction nore
expansive renedies in a judicially-created
cause of action in which liability is wthout
fault than Congress has allowed in cases of
death resulting from negligence...

We sail in occupied waters. Maritinme tort | aw
is now domnated by federal statute, and we
are not free to expand renedies at wll sinply
because it mght work to the benefit of seanen
and those dependent upon them..

Congress has limted the survival right for
seanmen's injuries resulting from negligence.
As with loss of society in wongful death

actions, this forecloses nore expansive
renmedies in a general maritinme action founded
on strict liability. W will not create,
under our admralty powers, a renedy
di sfavored by a clear majority of the States
and that goes well beyond the Ilimts of

Congress' ordered system of recovery for
seanen's injury and death....

Apex, 498 U. S. at 27-36

The differences in jurisprudential outlook between Aparicio
and Apex are the differences between night and day. Aparicio
considers judge-nmade nmaritinme law to be paranmount and requires
statutory changes to expressly cover all possible circunstances to
be effective; Apex recognizes constitutional |imtations to the
scope of judge-nade |aw and requires accomodati on of judge-nade
law to statutory policy fromsimlar, though not identical, areas
of the law. Aparicio |ooks for and encourages the recognition of
"pockets" where judge-made nmaritine law can survive statutory
changes; Apex abhors anonalies and encourages the tailoring and
adjusting of maritine law to pronote uniformty of rights and
remedies. Aparicio puts the burdens on Congress to speak to the
i ntended scope of its 1972 anendnents to the LHWCA Act; Apex puts
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t he burden on the federal courts to construe the continued vitality
of the Sieracki doctrine in a manner consistent wth the 1972
amendnent s.

| am di sappointed that ny colleagues in the nmgjority of this
en banc consideration failed to follow the counsel of Apex and to
sei ze the opportunity to nake United States maritinme | aw applicabl e
to the casualty in this case the sane as the |aw that woul d have
been applicable had this casualty occurred in United States waters.
What reason in logic or good public policy is there for federal
judges to extend the benefits of the warranty of unseaworthi ness to
a United States citizen working as a | ongshoreman or harborworker
in a foreign port when that sanme warranty of unseaworthi ness was
statutorily renoved as a protection for United States citizens
wor ki ng as | ongshorenen and harborworkers in United States waters?
The precedential effect of the majority's decision will be truly
dramatic, for once this renedy is established for the benefit of
United States citizens working as | ongshorenen and har borworkers in
foreign ports, there will not be any logical reason to deny the
extension of the warranty of seaworthiness to citizens of other
nations working in those sane foreign ports on United States
vessels. And as aresult, the United States courts will becone the
preferred forumfor every worker who is injured on board a United
States vessel in foreign ports and desires to seek the benefit of
the strict liability of the warranty of unseaworthi ness doctri ne.
| suggest that Apex requires the conclusion that when Congress

passed the 1972 anendnents to LHWCA, it expressly wthdrew the
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warranty of seaworthiness as a theory of recovery for | ongshorenen
and harborworkers in this country and in effect overruled and
reversed the concepts underlying Sieracki seanman status.?® The
federal courts should, therefore, "look primarily to [this]
| egi sl ative enactnent for policy guidance" and should "not create,
under our admralty powers a renedy ... that goes well beyond the
limts of Congress's ordered systemof recovery for seaman's i njury
and death." Apex at 27, 36.

| respectfully dissent, therefore, fromthe majority opinion,
which affirnms the decision of the district court to extend Si erack
seaman status to Coats with the right of recovery on the warranty

of unseawort hi ness agai nst Penrod.

88 See Ednonds v. Conpagni e General e Transatl anti que, 443
US 256, 99 S. C. 2753, 2757 (1979), where the Court stated:

Agai nst this background, Congress acted in 1972, anong
other things, [n.11l] to elimnate the shipowner's
liability to the | ongshoreman for unseaworthi ness and
the stevedore's liability to the shi powner for

unwor kmanl i ke service resulting in injury to the

| ongshoreman--in other words, to overrule Sieracki and

Ryan.

[n.11] The Anendnents al so i ncreased conpensation benefits,
expanded the Act's geographic coverage, and instituted a new neans
of adjudi cating conpensation cases. Robertson, Jurisdiction,

Shi powner Negligence and Stevedore Inmmunities under the 1972
Anendnents to the Longshorenmen's Act, 28 Mercer L. Rev. 515, 516
(1977).
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