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PER CURI AM

Procedural History

On March 10, 1992, a grand jury returned a twenty-five (25)
count indictnent against appellants, Francisco Castaneda-Cantu
("Castaneda") and Jose Antonio Tiquet-Rivera ("Tiquet"), and
thirteen (13) others in the Houston Division of the United States
District Court for the Southern District of Texas. The sixty-
five (65) page, twenty-five (25) count indictnment stenmed from a

gover nnent - sponsored "sting" operation involving the | aundering

! District Judge for the Western District of Louisiana,
sitting by designation.



of funds through Mexi co noney exchange houses known as "Casas de
Canbi 0" with funds represented by the federal |aw enforcenent
officers to have been proceeds of unlawful narcotics and firearns

trafficking.

In Count One, all defendants were charged with conspiring to
| aunder noney in violation of 18 U S.C. § 371. Castaneda was
specifically charged in Counts Two, Three, Five, Seven through
Thirteen, Fifteen, Sixteen and Ei ghteen with noney |aundering in
violation of 88 1956(a)(3) and (2). In Counts Twenty and Twenty-
one Castaneda was charged with failure to file Reports of
I nternational Transportation of Currency or Monetary |Instrunents
("CMR') inviolation of Title 31 U.S.C. 8§ 5316(a)(l)(A). Tiquet
was specifically charged in Counts Two, Three, Four, Six,
Fourteen and Seventeen with noney |aundering in violation of 18
US C 88 1956(a)(3) and (2). In Count Twenty-five, Tiquet was
charged with possessing Methaqual one with the intent to
distribute in violation of 21 U S.C. 88 841(a)(1) and (b)(I)(C
Prior to trial Tiquet pled guilty only to Count Twenty-five,

possessi ng Met haqual one with intent to distribute.

Al t hough the Grand Jury returned the Indictnment in the
Houst on Division of the Southern District of Texas, the district
court found that none of the defendants, governnent w tnesses or
events alleged in the indictnent had any relation to the Houston

Division of the court and transferred the case on a joint defense



motion to the McAllen Division. The district judge in MAlIen,
Texas recused hinself fromhearing the case and it was
subsequently transferred to the Corpus Christi Division of the
court. The case was finally transferred to the Brownsville
Division of the court, the Honorable Filenon B. Vel a presiding,
where it was tried to a jury. Trial began on July 8, 1992 and
continued through July 31, 1992. On July 29, 1992, the jury
convi cted Castaneda of fourteen (14) of the sixteen (16) counts
in which he was charged, including Count One - the conspiracy
charge, and acquitted himof the two (2) counts of failing to
file Reports of International Transportation of Currency or
Monetary Instrunents ("CMR') pursuant to Title 31 U S.C. 8§
5316(a)(l)(A). The jury convicted Tiquet of all the remaining
counts in which he was charged, including Count One - the

conspi racy charge.

On Cctober 9, 1992, the district court sentenced Castaneda
to 60 nonths on Count One and 108 nonths on each of the other
counts, all to run concurrently, a three (3) year term of
supervi sed rel ease on each count, to run concurrently, and
$700.00 in special assessments. The court also sentenced Ti quet
to 60 nonths on Count One and 120 nonths on each of the other
counts, all sentences to run concurrently, a three (3) year term
of supervised rel ease on each count, to run concurrently, and

$400. 00 in special assessnents.



Fact s

The charges of noney | aundering agai nst Franci sco Cast aneda-
Cantu ("Castaneda") and Jose Antonio Tiquet-Rivera ("Tiquet")
were the result of an investigation |asting approximately two (2)
years by the United States Custom Service in MAl|len, Texas of
the inportation of large sunms of U S. currency into the United
States from Mexico by the representatives of Casa de Canbio
Colon. In July of 1989, Special Agent Vincent Iglio of the
United States Custons Service noticed the Casa de Canmbi o Col on
was transporting mllions of U S. dollars on a weekly basis into
McAl | en, Texas via the McAIllen airport and was conpl eting the
requi red Report of International Transportation of Currency or
Monetary Instrunents ("CMR') which reflected that the couriers
carried noney on behalf of Casa de Canbi o Colon. The nobney was
then transferred to vari ous accounts across the United States.

Al t hough busi nesses such as Casa de Canbio's ostensibly nmade
their profit fromtrading on the exchange rate between the United
States dollar and the Mexican peso, the agents suspected, based
on the volune of cash, that the noney actually was booty which
had been snuggled into Mexico froman illegal activity in the
United States and was being "l aundered"” by the Casa de Canbio
Colon to appear to be the proceeds of trading on the dollar/peso

exchange rate.

The Custons Service consequently initiated a conplex and



costly undercover investigation into the inportation of the U S
currency. Two (2) Custom Service undercover agents were involved
in the operation. The first, Ventura Cerda, known undercover as
Vi ncente Serna, posed as a drug and weapons trafficker to see
whet her the Casa de Canbi o Col on woul d agree to | aunder noney.
Speci al Agent J.J. Munoz, known undercover as Jessie Martinez,

j oi ned Agent Cerda in the operation.

Agents Cerda and Munoz set up an undercover operation in
whi ch they established three (3) businesses which appeared on the
surface to be legitimte. The three (3) were Choza Rica Exports,
Archer Enterprises and I npex Enterprises. Bank accounts at First
City Texas Bank, MAlIlen, Texas and Barkley's Bank U. K. London,
Engl and were opened. Agent Cerda testified that he played the
role of a drug and weapons snuggl er, posing as a representative
of a crimnal organization that needed to | aunder the proceeds of

its illegal narcotics trafficking and weapons snuggl i ng.

On Cctober 26, 1989, Special Agent Ventura Cerda tel ephoned
the office of Casa de Canbio Colon in Mnterrey, Mexico and spoke
to Rogelio Rodriguez, the owner of the Casa de Canbi o Col on,
regardi ng their noney | aundering services. Subsequently, Agent
Cerda di scussed the possibility of noney |aundering with
Rodri guez. Al though Rodriguez was hesitant to becone invol ved,
he eventual ly agreed to nmake a referral to another person who

could take care of the "dirty noney." Rodriguez also inquired



what percentage Agent Cerda was willing to pay for the |aundering

servi ce.

On February 4, 1991, Agent Cerda received a tel ephone cal
from Franci sco Cast aneda-Cantu, who identified hinself as an
enpl oyee of the Casa de Canbio Libra in Mnterrey. Castaneda
i ndi cated that Rodriguez had instructed himto call Agent Cerda
concerning Cerda's noney problens. This led to a neeting in Rio
Grande City, Texas, on February 5, 1991, between Agent Cerda,
Cast aneda, Tiquet and Gonzalez (also a defendant). At this
nmeeting, Tiquet identified hinmself as the owner of Casa de Canbio
Li bra whil e Gonzal ez represented hinself to be the attorney for
the Casa de Canbio Libra. A deal was struck wherein the three
(3) agreed to |launder noney for Agent Cerda at the foll ow ng
conmmi ssion rates: 5% for $50,000.00 to $75,000.00, 4% for over
$75, 000. 00 to $150, 000.00 and 3% for over $150, 000.00. Agent
Cerda testified that he told the trio the nonies were the
proceeds of illegal narcotics trafficking and weapons snuggli ng.
Shortly after this neeting, Rodriguez tel ephoned Cerda to confirm
he referred Ti quet, Castaneda and Gonzal es and to vouch for their

abilities.

On February 19, 1991, the first in a series of noney
| aundering transactions began. On that day, Agent Cerda net with
Ti quet and Hector Espinoza, al so a defendant, at Pendergrass

El ectronics in MAllen, Texas. The noney was | aundered under the



follow ng plan: Tiquet and Espi noza net Agent Cerda at a

| ocation in McAIl en, Texas, received the U S. currency, and

t el ephoned Castaneda in Mexico to confirmthe recei pt of the
money. Castaneda then wire transferred an anount of noney equal
to the anount received by Tiquet and Espi noza fromthe accounts
of the Casa de Canbio Colon in the First Gty Bank of Texas, to
under cover accounts given by Agent Cerda. Tiquet and Espi noza
were then to either snuggle the cash received from Agent Cerda
across the Mexican border or deposit it into the accounts of Casa
de Canbio Colon at the First Cty Texas Bank. Castaneda
generated a fictitious receipt for the noney which indicated that
the wwre transferred noney originated froma pesos for dollars
exchange in Monterrey, Mexico. This schene created a paper trai
that nade it appear as if the noney going into Agent Cerda's
account originated froma pesos for dollars exchange in
Monterrey, Mexico rather than fromillegal activities in the
United States. For these services Tiquet, Castaneda and Espi noza
charged Agent Cerda a fee as per the rates described at the

initial neeting.

From February 19, 1991 until February 13, 1992, a nunber of
transactions, which were detailed in the indictnent, took place
i nvol ving Ti quet and Castaneda as well as the other 13 defendants
named in the indictnent. These transactions took place in "out
of the way" locations and Ti quet and Castaneda received a

substantial fee for each noney | aundering transaction based on



t he anobunt of noney | aundered. Defendants, Castaneda and Ti quet,
wer e subsequently indicted by the grand jury in a twenty-five
(25) count indictnment on March 10, 1992 and subsequently

convicted on July 29, 1992 after a nineteen (19) day jury trial.

Cast aneda and Ti quet both noved for a Judgnent of Acquittal
at trial pursuant to Rule 29(b)2 of the Federal Rules of Crimnal
Procedure, at both the close of the governnent's case and at the
conclusion of all evidence. Their notions were based upon the
governnent's alleged failure to prove beyond a reasonabl e doubt
t hat Castaneda or Tiquet knew or believed that the noney being
| aundered was the proceeds of illegal drug or weapons trafficking
sales. Each argued that he believed the noney in question cane
froma variety of sources including "the exchange of furniture,
cars, warehouse, and all" the sale of televisions, Mayan figures
and artifacts from Guatenmal a, stolen tires, heavy equi pnent, used
t el ephones and "refrigerators and those machi nes.” The court
deni ed both notions pursuant to FRCP 29(b) and the case was
subsequently presented to the jury who found sufficient evidence

to convict both Castaneda and Tiquet on nultiple counts.

2 Al'though unclear after a thorough review of the record
and briefs filed by each defendant, this court will assune for
pur poses of this appeal that both defendants' notions pursuant to
Fed. R Cv. Pro. 29(b) on sufficiency of the evidence applied
only to the substantive counts charged, and not to Count One
based on 18 U . S.C. § 371, conspiracy.

8



Di scussi on

Cast aneda and Ti quet appeal the decision of the jury in this
case, as well as certain rulings made by the district court, and
appeal the sentences that the district court inposed. W wll

address each argunent that Castaneda and Ti quet raise on appeal.

Cast aneda and Tiquet first contend that the district court
erred in failing to grant their FRCP 29(b) notion, arguing the
governnment presented insufficient evidence to prove beyond a
reasonabl e doubt that Castaneda and Ti quet knew t he noney bei ng
| aundered was the product of specified unlawful activity, in this
case, illegal drug or weapons sales. This Court's standard of
review of the district court's denial for a Mdtion for Judgnent
for Acquittal, pursuant to Federal Rule of Crim nal Procedure

29(b), is de novo. United States v. Restrepo, 994 F.2d 173, 182

(5th Gr. 1993). "The well-established standard in the circuit
for reviewing a conviction allegedly based on insufficient
evidence is whether a reasonable jury could find that the

evi dence establishes the guilt of the defendant beyond a
reasonabl e doubt." 1d. W reviewthe evidence in the |ight nobst
favorable to the governnent to determ ne whet her the governnent
proved all elenments of the crines all eged beyond a reasonabl e

doubt. United States v. Skillern, 947 F.2d 1268, 1273 (5th Gr.

1991), cert denied 112 S.Ct. 1509 (1992). 1In such a review, the

evi dence does not have to exclude every reasonabl e hypot hesi s of



i nnocence. United States v. Leed, 98l F.2d 202, 205 (5th Cr

1993), cert denied 113 S. . 2971 (1993).

To convict the defendants of a violation of 18 U S.C
8§ 1956(a)(3) as charged in Counts Two - Nineteen, requires that
t he governnent prove beyond a reasonabl e doubt that the
defendants: (l) conducted or attenpted to conduct a financi al
transaction; (2) involving property represented by a | aw
enforcenent agent to be the proceeds of specified unl aw ul
activity; (3) wth the intent to conceal or disguise the nature,
| ocation, source, ownership, or control of the property; and (4)
believed the proceeds were the product of a specified unlawful

activity. United States v. Fuller, 974 F.2d 1474, 1478 (5th Cr.

| 992) cert deni ed u. S. , 114 S. . 112 (1993); United

States v. Arditti, 955 F.2d 33l, 339 (5th Gr.) cert denied,

Uus _ , 113 S.C. 599 (1992). Pursuant to 88 1956(c)(7)(A) and
(D) both drug trafficking and weapons smuggling are specified

unl awful activities.

Ti quet and Castaneda chall enge the sufficiency of the
evidence with regard to the second and fourth elenents of 18
US C 8 1956(a)(3), which are logically inter-related. More
specifically, defendants chall enge whet her the | aundered noney
was represented by the agents to be the proceeds of specified
unl awful activity and whet her both defendants believed the

proceeds were fromthose sources.
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The only issue for review before this Court on this
chal | enge nade by defendants is whether the governnent introduced
sufficient evidence to prove that Agent Cerda represented to
def endants, and that defendants believed the funds they were
| aundering were the proceeds of a specified unlawful activity.
The specified unlawful activity involved in this case was the
sale and distribution of narcotics and dangerous drugs and the

illegal sale, inportation and exportati on of weapons.

Suf ficiency of the Evidence

The essence of defendants' argunent is that Agent Cerda
represented too nuch. Defendants claimthat Agent Cerda
presented hinself as a smuggler in general rather than a
trafficker only in specified unlawful activities. Defendants
claimthat he represented that there were nultiple sources of the
funds to be |l aundered, including but not limted to:
tel evi sions, Mayan figures and artifacts from Guatermal a, stolen
tires, heavy equi pnent, used tel ephones, etc. Therefore,
def endants argue the record does not support what the governnent
al |l eges defendants ultimtely believed about the "nature" of the

proceeds sought to be | aundered through the Casa de Canbi o Col on.

The governnent contends that the only sources of funds ever

di scussed with the defendants were the proceeds of drug

11



trafficking and weapons snmuggling. Further, the governnent
argues that the record reveals that the argued references to
ot her sources of funds were taken out of context by defendants
and those references nerely referred to possible legitinmate
sources which coul d have been used to show that the noney from

the various transactions originated in Mxico.

Def endants further argue that Agent Cerda used anbi guous
terms with double and triple neanings and never directly stated
that he was in the business of either illegal sales of drugs or
weapons or bot h. Def endants argue specific terns were never
used rather only very general terns such as "ltalians",
"contrabandi sta" and "nmari huano” were used, which defendants
argue are general ternms which could nean a variety of things
dependi ng on the part of the country from which you cone.
However, at trial Agent Miunoz testified that he had lived in the
Rio Gande Valley all his life and the term "contrabandi sta"
meant sonmeone who snuggl es drugs. Agent Cerda testified

“mar i huano" coul d nean soneone who sells or snokes nmarijuana.

Def endants argue the general term "contrabandi sta", used by
Agent Cerda to inply snuggling guns and drugs or both, also could
apply to smuggling many itens such as electronics, or clothing
and this coupled with Agent Cerda's assertions about the source
of the funds is insufficient as a matter of |law to prove either

that the proceeds |aundered were the proceeds of illegal drug

12



sales or illegal weapon sales or that either Castaneda or Tiquet

knew or believed that he was | aundering these types of funds.

Law enforcenent agents do not have to nake express
representations that the funds to be | aundered were proceeds of
specified unlawful activity. "It is enough that the governnent
prove that an enforcenent officer or other authorized person nade
t he defendant aware of circunstances fromwhich a reasonable
person would infer that the property was drug proceeds.” United

States v. Kaufmann, 985 F.2d 884, 893 (7th Cir.), cert denied,

UusS _ 113 S.C. 2350 (1993). Further, this Court notes that
when eval uating the representati ons nade by | aw enf orcenent
agents, |anguage used by a | aw enforcenent agent that m ght be
anbi guous to a person unfamliar with illicit activity may not be
anbi guous to a person involved in an illicit activity. United

States v. Breque, 964 F.2d 381, 387 (5th Cr. 1992), cert denied,

u. S 113 S.&. 1253 (1993).

The facts surrounding this issue of the case were testified
to at trial in great detail by Agent Cerda and Agent J.J. Minoz,
and t hrough sone 200 tape recorded conversations by and between
t he undercover agents and the defendants. The record is replete
wWth testinmony which refutes defendants' assertions that they
were not aware of the source of the noney sought to be | aundered
by Agent Cerda. Cerda testified that in the first face-to-face

nmeeting with defendants on February 5, 1991, he told both Tiquet

13



and Castaneda that he was the "mddle man for certain
individuals, for the Italians, as a matter of fact, that were
i nvol ved in the snmuggling of arns and narcotics into and out of

the United States.”

Subsequently, in two (2) neetings in February of |99, Agent

Cerda told Tiquet that, "these nen work -- they work in real big

anopunts -- real big -- they're -- they're in alittle of every
thing, [unclear] be it weed, | nean, arns or what . . ." Agent
Cerda further told Tiquet that, "these Italians, this of -- of
guns, they're fine [unclear] . . . There's going to be nmany,
well they're smugglers of the first kind . . . Nothing but guns.”

Agent Cerda told Tiquet that his clients have "sone arns .
Automatic ones. That | know well that they're hot, understand

nme?"

On May 21, 1991, while traveling in Agent Cerda' s car, Agent
Cerda di scussed with Castaneda and anot her defendant charged in
the indictnent, that Agent Cerda's clients trafficked in weapons.
Agent Cerda then stopped to show Castaneda and t he ot her

defendant two (2) assault rifles, an AK-47 and an M 16.

On June 4, 1991, Castaneda introduced Agent Cerda to David
Torres- Sancedo, who was al so charged in the indictnent. During
this neeting Agent Cerda explained that his clients were

"marijuana deal ers" and |later told Castaneda he had access to M

14



16s in "big amounts.” On June 5, 1991, Agent Cerda told
Castaneda that his clients "nove a trenendous anount of --
they'reinarnm . . . ." On Decenber 26, 1991, Castaneda called
Agent Munoz, and during the course of the conversation, Agent
Munoz referred to his clients as "dopers."” On January 3, |992,
Agent Munoz net with Castaneda and twice referred to his clients
as "dopers" and told Castaneda that Agent Cerda's clients dealt

i n weapons such as rifles and machine guns. A bit later in the
conversation Castaneda told Agent Munoz he wanted a gun.
Consequently, a jury could have reasonably inferred that

Cast aneda believed the nonies to be | aundered were the proceeds

of illegal drug and weapon trafficking.

Further testinony reveals that Tiquet discussed supplying
and actually sold narcotics to Agent Cerda. Tiquet told Agent
Cerda that "we nove a lot of pills" referring to the Mandrex
pills and further discussed the possibility of selling Agent
Cerda one (l) ton of cocaine. On February 4, 1992 Tiquet sold
Agent Cerda 1,000 Mandrex pills for $2,000.00.

From these transactions and Agent Cerda's testinony a jury
coul d reasonably infer that Tiquet also believed Agent Cerda's
representations that the noney to be | aundered was from a
specified illegal activity, i.e., illegal drug sales and ill egal

gun sal es or both.

15



Law enforcenent agents involved in "sting" operations are
not required under 8§ 1956(a)(3) to describe the source of funds
to be laundered before each noney | aundering transaction. This

court in Arditti, 955 F.2d at 339 hel d:

"To hold that a governnent agent nust recite the alleged
illegal source of each set of property at the tinme he
attenpts to transfer it in a 'sting' operation would make
enforcenent of the statute extrenely and unnecessarily
difficult; '"legitimate crimnals,’ whom undercover agents
must imtate, undoubtedly would not make such recitations

bef ore each transaction.”

Lastly, the context in which all of these representations
were made is not to be discounted. The record reflects that
ei ther Tiquet, Castaneda or both defendants took steps to ensure
that the noney provided to them by Agent Cerda appeared to
originate froma pesos for dollars exchange in Mexico. In order
to create this inpression the cash was transported to Mxi co,
money was wire transferred to Agent Cerda' s undercover accounts
and fraudul ent facts and docunents were created purporting to
evi dence a pesos for dollars exchange in Mexico. The neetings
bet ween the undercover agents and the defendants took place in
"out of the way |ocations", and Tiquet and Castaneda both
recei ved a substantial fee for each noney | aundering transaction.

Therefore, the service Tiquet and Castaneda were providing and

16



the circunstances under which it was being provided also could
have contributed to a reasonable person's inferring that the
nmoni es | aundered were the proceeds of illegal drug and weapons
sales. Kaufmann, 985 F.2d at 893 (7th Gr.), 113 S.C. 2350
(1993).

Therefore, we find that the record contains sufficient
evi dence for a reasonable jury to have found that the defendants
believed the funds they were transferring were the proceeds of a
specified illegal activity, i.e., illegal drug or firearm sales

or both.

Mul tiple Conspiracy Instruction

Bot h Castaneda and Tiquet claimthat the district court
commtted reversible error by failing to give the requested Fifth
Circuit Pattern Jury Instruction for Miltiple Conspiracies® and
therefore, conviction on Count One for both Castaneda and Ti quet

must be reversed.

3 The requested jury instruction was as follows: Miltiple
Conspiracies: You nust determ ne whet her the conspiracy charged
in the indictnment existed, and, if it did, whether the defendant
was a nenber of it. If you find that the conspiracy charged in
the indictnent did not exist, then you nust return a verdict of
not guilty, even though you find that sone other conspiracy
existed. If you find that a defendant was not a nenber of the
conspiracy charged in the indictnent, then you nust find the
def endant not guilty, even though the defendant may have been a
menber of some other conspiracy. See: United States Fifth
Circuit District Judges' Association, Pattern Jury Instructions -
Crimnal Cases (1990), at 92.

17



The basis of both Castaneda's and Tiquet's argunent is that
because Castaneda conducted certain transactions wthout Tiquet's
know edge, there was necessarily nore than one (I) conspiracy and
therefore, the district court conmtted reversible error by not

giving the requested instruction. W disagree.

Further, both defendants contend that because there was no
Mul tiple Conspiracy instruction given and the district court gave
a Pinkerton* instruction,® the convictions on the noney

| aundering counts are necessarily "tainted." Again, we disagree.

Bot h defendants were indicted in Count | for participating
in a single conspiracy to |aunder funds represented by governnent

agents to be the proceeds of illegal narcotics and weapons

4 Pinkerton v. United States, 328 U.S. 640, 647-48 (|946).

5 The court instructed the jury - Now, with respect to the
substantive count. Renenber, Count One is not a substantive
count, that's a conspiracy. |'ll tell you a conspirator is
responsi ble for a conspiracy by his fellow conspirator if he was
a nenber of the conspiracy when the offense was commtted and if
the of fense was commtted in furtherance of the conspiracy.
Therefore, if you first found (sic) that the defendant that you
have under consideration guilty of the conspiracy charged in
Count One, if you first find the defendant that you have under
consideration is guilty of Count One and if you find beyond a
reasonabl e doubt that while he was a nenber of that conspiracy
his fellow conspirators commtted the offense that you have under
consideration in the substantive counts in furtherance of or as a
f or eseeabl e consequence of that conspiracy, you may find him
guilty of the count that you have under consideration even though
he may not have participated in any of the acts that constitutes
the acts in all of the Counts Two through N neteen. See: United
States Fifth Crcuit District Judges' Association Pattern Jury
Instructions - Crimnal Cases (1990) at 93.

18



trafficking. However, both of the defendants argue that the
record contains evidence that nunmerous separate conspiracies
devel oped between the agents, Tiquet, Castaneda and vari ous ot her
defendants naned in the indictnent. |In particular, Castaneda
argues that a separate conspiracy devel oped when Castaneda agreed
to go behind Tiquet's back to |aunder funds supplied by Agent
Cerda, such that by April, 199, Castaneda was in conpetition
with Tiquet to | aunder Agent Cerda's funds. Therefore, Castaneda
in particular, argues that the post-April, 1991 agreenents to

| aunder Agent Cerda's funds anong Castaneda and ot her parties
were not part of the overall conspiracy charged in Count One.

The governnent argues that there was one (lI) and only one (I)
overal |l conspiracy, that both defendants were party to this
overall conspiracy, and regardless of who was actually | aundering

t he noney, when or how, the goal of the overall conspiracy

remai ned the sanme: |aundering Agent Cerda's noney for a fee.
Def endants' particular objections wll be addressed separately.
Ti quet

Ti quet requested an instruction on Miultiple Conspiracies and
therefore, the standard of review for failure to give the
requested instruction is abuse of discretion. Arditti, 955 F. 2d
at 339. This Court has repeatedly held that "a defendant is
entitled to a Multiple Conspiracy instruction if he specifically

and tinely requests such an instruction and his theory has | egal

19



and evidentiary support.” United States v. Stowell, 947 F.2d

1251, 1258 (5th Gr. 1991) cert denied, 112 S.C. 1269 and cert

deni ed, 113 S.Ct. 292 (1992).

A multiple conspiracy instruction "is generally required
where the indictnment charges several defendants with one (1)
overall conspiracy, but the proof at trial indicates that sone of
the defendants were only involved in separate conspiracies
unrel ated to the overall conspiracy charged in the indictnent."

United States v. Greer, 939 F.2d 1076, 1088 (5th Gr. 199l)

(quoting United States v. Anquiano, 873 F.2d 1314, 1317 (9th

Cir.) cert denied, |10 S.C. 416 (1989)) (enphasis added),

opinion reinstated in part by 968 F.2d 433 (5th Gr. 1992) (en

banc), cert denied, 113 S.C. 1390 (1993). As Tiquet tinely

requested a multiple conspiracy instruction, this Court wll
review only whether Tiquet's assertion has any evidentiary

support within the record.

Ti quet was not involved in the "behind the back"
transacti ons which Castaneda clains fornmed a separate conspiracy
and is the basis for Castaneda's argunent that a Miultiple
Conspiracy instruction should have been given by the Court.

Rat her, Tiquet argues that there are nunerous exanples of the
agents and the defendants operating behind the backs of each
other, in separate schenes to |aunder noney. As previously

stated, Count One of the indictnent charged an overall conspiracy
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to launder the funds of the agents involved in the governnment
"sting" operation. The remaining substantive counts of the

i ndi ctment charge and nane Tiquet only as a participant in those
substantive counts in which he directly participated. Tiquet,
does not argue that evidence introduced at trial showed that he
was involved only in a separate non-charged conspiracy and not in
the overall conspiracy charged in Count One. Further, Tiquet was
not convicted on any substantive count other than those
substantive counts in which he was nanmed and in the overal
conspiracy charged in Count One. The record does not support

Ti quet's argunent that he was not involved in the overal
conspiracy but in other non-charged conspiracies. Consequently,
this Court finds the failure to give the requested instruction
was not an abuse of discretion and therefore, does not require a

rever sal

Cast aneda

Castaneda along with a M. Alaniz elected to go, in the
governnent's words, "behind Tiquet's back" and devel oped separate
deal s to |l aunder Agent Cerda's funds, with various other parties.
However, Castaneda did not request the Multiple Conspiracy
instruction, supra. Accordingly, the standard of review as to

Castaneda is plain error. United States v. Barakett, 994 F. 2d

1107, 1112 (5th Gir. 1993), cert denied 114 S. . 701 (l1994).

Cast aneda's argues he did request the instruction as he
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argues the district court ruled that defendants could "piggy
back” onto jury instructions requested by co-defendants. In
support, Castaneda cites the district court's statenent that
"What adheres to the benefit of one (lI) defendant will adhere to
the benefit of all defendants". However, in review ng the
conplete record, we find the portion of the district court's
statenent quoted by defendant is not conplete and is taken out of
context. Wen viewed in toto and in context it is clear the
cited statenent applied to notions of co-defendants and not to

requested jury instructions.?®

6 The | anguage cited by defendant is not conplete and is
taken out of context. The conplete statenent of the district
court is as follows:

There are several nmotions filed in this case. W wll take
up notions filed, as we have them|isted for each respective
def endant .

As with regard notions that will adhere to the benefit of
all defendants, there have been several of you who have
filed notions to that effect, that will be granted. What
adheres to the benefit of one (lI) defendant will adhere to
the benefit of all defendants.

One ruling of the Court should |ikew se affect you accord-
ingly and, if not, you tell ne why not when we get there.

Record Vol . 9, page 7.

Much | ater when addressing the question of jury
instructions, the district court stated:

Renmenber that if you have favored nme with any requested
instructions and had themfiled that you don't have to
object to anything | do inconsistent therewith. You
preserve your exception in there (sic) regard. You can
object to anything further that you see fit to so do. Fair?

Record Vol . 32, p. 1215.
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Under the plain error standard, only error "which when
exam ned in the context of the entire case, is so obvious and
substantial that failure to notice and correct it would affect
the fairness, integrity or public reputation of the judicial

proceedi ngs" requires reversal (quoting United States V.

Vont st een, 950 F.2d 1086, 1092 (5th Cr.) (en banc), cert denied _

__us , 1122 S.Ct. 3039 (1992)).

I n essence, Castaneda argues that because there was evidence
introduced at the trial of a separate transaction involving
Cast aneda and others, it was error for the district court to
refuse to instruct the jury on Miultiple Conspiracies. Castaneda
argues this separate transaction was a separate conspiracy and
therefore, the Multiple Conspiracy charge was required. This
Court disagrees. The governnent charged an overall conspiracy in
Count One and the substantive acts in the latter counts.
Cast aneda does not argue that the evidence introduced at trial
showed that he was involved only in a separate non-charged
transaction and not in the overall conspiracy charged in Count
One. Castaneda does not refute the fact that he m ght have been
invol ved in the charged overall conspiracy, at |east before
April, 1991, he nerely argues he also was involved in the
separate transactions charged in the counts representing the
substantive acts which conprised the conspiracy. Such a
situation does not require a Miultiple Conspiracy charge on a

plain error review. Consequently, this Court finds the failure
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to give the requested instruction was not plain error. It was
"not so obvious and substantial that failure to notice and
correct it would affect the fairness, integrity or public
reputation of judicial proceedings" and therefore, does not

require a reversal.

Pi nkerton I nstruction

Bot h Castaneda and Tiquet argue that if the court failed to
properly instruct the jury on multiple conspiracies, it would
logically follow that the substantive offense convictions, based
on Pinkerton, are "tainted." As we have found that the district
court did not err in refusing the request for a Miltiple
Conspiracy instruction, and after reviewing the record as a
whol e, this Court finds the district court's giving of a
Pi nkerton instruction does not rise to the level of plain error
or an abuse of discretion and, in fact, the Pinkerton instruction
was essentially superfluous. W, therefore, cannot say that the
district court erred inits refusal to give a Miltiple Conspiracy
instruction to the jury or inits giving of a Pinkerton

i nstruction.

Sent enci ng GQui deli ne | ssues

A sentence inposed under the Federal Sentencing Quidelines

W || be upheld unless a defendant can denonstrate that it was
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inposed in violation of the | aw, was inposed because of an
i ncorrect application of the guidelines, or was outside the range

of applicable guidelines and is unreasonable. United States V.

Parks, 924 F.2d 68, 71 (5th Gr. 199l).

The district court's sentence will be upheld on appeal so
long as it results froma correct application of the guidelines
to factual findings that are not clearly erroneous. United

States v. McCaskey, 9 F.3d 368, 372 (5th Cr. 1993).

The finding will be clearly erroneous when the revi ew ng
court is left with a definite affirnmed conviction that a m st ake

has been commtted. United States v. Shaw, 894 F.2d 689, 691

(5th Gir. 1990).

Further, a sentencing court's factual findings nust be
supported by a preponderance of the evidence. 1d. W reviewthe

i ssues de novo, United States v. Solinan, 954 F.2d 1012, 1013

(5th Gir. 1992).

Bot h Castaneda and Tiquet argue that the district court
clearly erred in increasing each defendants' base |evel offense
by three (3) in accordance with 8 2SI .1(b)(l) of the Federal

Sent enci ng CGui del i nes whi ch provi des:

25



Specific Ofense Characteristics:

(1) 1f the defendant knew or believed that the funds were
the proceeds of an unlawful activity involving the
manuf acture, inportation, or distribution of narcotics or

ot her control |l ed substances, increase by three (3) |evels.

As this Court found that a reasonable jury could have found
beyond a reasonabl e doubt that both Castaneda and Ti quet knew or
believed that the source of the noney being |aundered was the
result of either illegal drug or weapons sal es, consequently, the
district court did not err when it found that each defendant
coul d be assessed an increase of three (3) levels in his base
of fense |l evel pursuant to 8 2Sl.1(b)(l) of the Federal Sentencing

QUi del i nes.

Secondarily, defendants argue that the application of U S. C

8 2SI .1 (b)(l) violates the expo facto clause of the Constitution.

A sentencing court nust apply the version of the guidelines
effective at the tinme of sentencing unless application of that

version would violate the Ex Post Facto Cl ause of the

Consti tution. United States v. MIls, 9 F.3d 1132, 1136 n. 5

(5th Gir. 1993).

The Federal Sentencing Quidelines were anended in 199l to
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include 8 2SI .1 (b)(l) and this circuit held in United States v.

Breque, 964 F.2d 381, 389 (5th Gr. 1992) that the three (3)
| evel "sting" adjustnent provided in 8 2SI.1(b)(l) was a
substantive change in the guidelines that could not apply to pre-

Novenber |, 199, conduct and beli ef.

This Court notes, however, that in the case of both
def endants, each was charged with at |east one (I) count
subsequent to the Novenber |, 199l inclusion in the guidelines of

§ 2S.1(b)(1).7

The district court "grouped" the noney |aundering counts
together in accordance with United States Sentencing Quidelines,

8§ 3D .3(d)® and in accordance with 18 U. S.C. 8§ 3553(a)(4).°

" Tiquet, charged in Count XVI| for activity on January 9,
| 992 and Castaneda, charged in Count XV for activity on Decenber
20, 1991, Count Sixteen, on January 3, 1992 and Count Seventeen
on January 10, 1992.

8 Goups of closely related counts. Al counts involving
substantially the sane harm shall be grouped together into a
single Goup. Counts involve substantially the sane harmw thin
the nmeaning of this rule: (d) when the offense level is
determ ned largely on the basis of the total amount of harm or
| oss, the quantity of substance involved or sone other neasure of
aggregate harm or if the offense behavior is ongoing or
continuous in nature and the offense guideline is witten to
cover such behavi or.

O fenses covered by the follow ng guidelines are to be
grouped under this subsection: Section 2SI.1.

® 18 U S.C. § 3553(a)(4) states:
| nposition of a Sentence:
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Accordingly, we AFFIRMthe district court's assessnent of a
three (3) level increase pursuant to 8 2Sl.1(b)(l) of the Federal
Sentenci ng CGuidelines and therefore, AFFIRM the district court's

sent ence of both defendants.

Concl usi on

Finding no error, we AFFIRM the district court on all issues

rai sed on appeal.

(a) Factors to be considered in inposing a sentence -
The court shall inpose a sentence sufficient, but
not greater than necessary, to conply with the
pur poses set forth in paragraph (2) of this
subsection. The court, in determning the
particul ar sentence to be inposed, shall consider

(4) the kinds of sentence and the sentencing
range established for the applicable category
of offense commtted by the applicable
category of defendant as set forth in the
gui delines that are issued by the Sentencing
Comm ssion pursuant to 28 U S.C. 8 994(a)(l)
and that are in effect on the date the
defendant is sentenced .
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