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Appeal from the United States District Court for the Southern
District of M ssissippi.

Before WOOD,* SM TH, and DUHE, CGircuit Judges.

JERRY EE. SMTH, G rcuit Judge:

The state of M ssissippi appeals the district court's grant of
habeas corpus relief for a violation of Llewn J. Cowart's right to
a speedy trial. W reverse.

| .

In February 1985, while on parole froma life sentence for
murder, Cowart conmtted an attenpted arned robbery on Terrell and
Norma Jean Burrows and an aggravated assault on Ms. Burrows.
Later that same day, Cowart conm tted aggravated assault agai nst
his wife, Lena Cowart, during which he received a gunshot wound to
his leg, inflicted by his wife in self-defense. He also violated
his parole conditions by consum ng al cohol. He waived his parole
revocation hearing and was returned to the state penitentiary.

I n Novenber 1985, a grand jury indicted Cowart for the assault

and arned robbery. In Decenber, Cowart filed a pro se notion to

“Circuit Judge of the Seventh Crcuit, sitting by
desi gnation



"Squash" (sic) the indictnents, citing the | anguage of Mss. CobE §
99-17-1 (directing that all indictnents be tried at the first term
unl ess good cause be shown for a continuance). This notion did not
all ege any deprivation of Cowart's constitutional guarantee of a
speedy trial under the Sixth Amendnent. The record indicates no
nmotions for continuance justifying del ay.

Cowart remained in state custody until he was arraigned in
February 1986. The court appointed hima | awyer at that tine. The
foll ow ng week, Cowart's counsel noved to all ow di scovery, dismss
the indictment, a notion in |limne, and a denurrer to the
indictment. The notion to dismss alleged both a state statutory
and a federal constitutional speedy trial violation.

The state court record is silent as to the disposition of the
various notions, although the state was ordered to produce
di scovery. At the evidentiary hearing before the federal district
court, Cowart testified that a hearing was held on the notion to
di sm ss on speedy trial grounds, which he says was denied by the
state court. Cowart was convicted on all charges and sentenced
concurrently to twel ve years for attenpted arned robbery and twenty
years for aggravated assault.

I n Novenber 1986, Cowart's new attorney filed a direct appeal
to the Suprene Court of M ssissippi, alleging error in, anong ot her
things, failure to provide a speedy trial. The court held that
Cowart's "assignnents of error are without nerit and that the
appeal raises no issue requiring discussion.” Cowart v. State, 519
So. 2d 896, 897 (M ss.1988). Thus, Cowart's conviction and sentence

were affirned. | d.



Cowart filed a notion for post conviction relief wth the
M ssi ssi ppi Suprene Court, seeking a determ nation that his trial
counsel was ineffective. The notion was deni ed. Thereafter,
Cowart filed for federal habeas relief.

After a hearing on his claim the district court held that
Cowart's speedy trial clai mwas not barred by procedural default in
the state court and that under Barker v. Wngo, 407 U S 514, 92
S.C. 2182, 33 L.Ed.2d 101 (1972), his constitutional rights were
viol ated. We reverse.

1.

The state contends that Cowart is procedurally barred from
bringing the speedy trial issue under Col eman v. Thonpson, --- U S.
----, 111 S. C. 2546, 115 L.Ed.2d 640 (1991). The state argues
that Cowart defaulted his speedy trial claimby failing to bring it
to the trial court's attention. Under M ssissippi |aw, a novant
has the duty to pursue a notion to a hearing and i s deened to have
wai ved the notion if he fails to do so. Lee v. State, 357 So.2d
111, 112-13 (M ss. 1978). There is nothing in the state court
record indicating that a hearing was held on the notion or that
Cowart requested one. Absent cause and prejudice or a
denonstration that a failure to consider the claimwll result in
a fundanental m scarriage of justice, clainms that are defaulted
pursuant to adequate and independent state law are barred from
reviewin a federal habeas corpus action. Coleman, --- U S ----,
111 S.Ct. at 2565.

If the state court's decision "fairly appears to rest

primarily on federal law, or to be interwoven with federal |aw, and



when t he adequacy and i ndependence of any possi ble state | aw ground
is not clear fromthe face of the opinion," Mchigan v. Long, 463
U S 1032, 1040-41, 103 S.Ct. 3469, 3476, 77 L.Ed.2d 1201 (1983),
a federal court on habeas review wll presune that there is no
adequat e and i ndependent state ground for a state court decision.
Col eman, --- U S at ----, 111 S. . at 2557. Thus, "if the
decision of the last state court to which the petitioner presented
his federal clains fairly appeared to rest primarily on resol ution
of those clains, or to be interwoven with those clains, and did not
clearly and expressly rely on an independent and adequate state
ground, a federal court nmay address the petition." |Id. (enphasis
added). Federal courts will presune that a state court's deci sion
rests on federal grounds only when "the decision of the |ast state
court to which the petitioner presented his federal clains nust
fairly appear[s] to rest primarily on federal law or to be
interwoven with federal law " 1d.

The M ssissippi Suprene Court rejected Cowart's contentions
wi t hout comment. Since its rationale is undefined, we "look
through" its order to the | ast reasoned state court decision. Ylst
v. Nunnemeker, --- U.S ----, ---- - ----, 111 S.C. 2590, 2594-95
(1991). If "the last reasoned opinion on the claim explicitly
i nposes a procedural default, we will presune that a | ater decision
rejecting the claim did not silently disregard that bar and
consider the nerits." Id. --- US at ---- at 2594. \Were the
| ast reasoned opinion rested on or was i nterwoven with federal | aw,
the presunption is that the subsequent unexpl ained order did not

i nvoke procedural bar. Id.



In Cowart's case, there is no reasoned state court deci sion at
any stage dealing with his speedy trial claim Thus, the | ast
reasoned opinion neither "explicitly inposes a procedural default"”
nor "fairly appear[s] to rest primarily on federal law or to be
i nterwoven with federal |aw "

The district court presuned that, because "the trial went
forward," Cowart's claim nust have been denied. Absent any
indication that the state court relied upon procedural bar in
denying his claim we nust assune that the state court rejected
Cowart's claimat |east partially on the nerits. Cowart filed a
nmotion to dism ss on speedy trial grounds and raised the issue on
di rect appeal; thus it is at |east arguable that he properly
raised his claim As a result, if the state court rejected the
cl ai mon procedural grounds, it nust state so. Oherw se, Cowart's
claimis not barred from habeas review.

L1l

The Sixth Anmendnment guarantees that "[i]n all crimnal
prosecutions, the accused shall enjoy the right to a speedy and
public trial...." This constitutional guarantee is applicable to
the states through the Fourteenth Anmendnent. Kl opfer v. North
Carolina, 386 U S. 213, 87 S.Ct. 988, 18 L.Ed.2d 1 (1967).

The constitutional right to a speedy trial attaches "only
when a crimnal prosecution has begun and extends only to those
persons who have been "accused' in the course of that prosecution.”
United States v. Marion, 404 U S. 307, 313, 92 S. . 455, 459, 30
L. Ed. 2d 468 (1971). A defendant's speedy trial rights attach only

when he is "formally charged with a crinme or actually restrained in



connection with that crinme." D ckerson v. Quste, 932 F.2d 1142,
1144 (5th Cr.), cert. denied, --- US ----, 112 S.C. 214, 116
L. Ed. 2d 172 (1991).

In his conprehensive, twenty-ei ght page reconmendation, the
magi strate judge found that Coward was arrested on February 23,
1985, for the attenpted arnmed robbery and aggravated assault
agai nst the Burrows and for other alleged crines. Cowart al so was
charged with an unrel ated aggravat ed assault against his wife soon
after the other charges, but she dropped the charges. Cowar t
additionally was charged with violating parole by consum ng
al cohol. The magi strate judge concluded that he was arrested for
both the subject crinmes and parole violations. As a result, the
recommendati on concl uded that Cowart was actually restrained, "in
connection”™ with the crinmes for which he was eventual | y convi ct ed,
fromFebruary 1985 until his Novenber 1985 indictnent and February
1986 tri al

By holding that Cowart's speedy trial rights attached in
February 1985, the court m sread Dickerson. The magi strate judge
apparently construed the phrase "in connection with that crine" as
applying to the underlying events for which Cowart was charged.
Under Di ckerson, however, we examne Cowart's |egal status:
whet her he has been "formally charged with a crine or actually
restrained in connection with that crine." The only reasonable
readi ng of "in connectionwith,” in context, is that the purpose of
the defendant's restraint is in anticipation of formal charging.

El sewhere in the sane opinion the Dickerson Court restates the

requi renent of a speedy trial as attaching "only after the



defendant has been formally indicted or actually restrained
acconpanying arrest." |d. (enphasis added).

Cowart was not formally arrested for his crinmes against the
Bur r ows. He was taken into custody on February 23, 1985, for
violating his parole. The crinmes against the Burrows, the assault
agai nst his wfe, and the consunpti on of al cohol were i ndependently
sufficient grounds for revoking his parole and returning himto
confi nenent. Cowart waived a parole revocation hearing and was
returned to the state penitentiary to continue serving his
previously-inposed |life sentence for nurder.

Cowart was not formally charged with arnmed robbery and assaul t
agai nst the Burrows until Novenber 18, 1985, when indictnents were
returned. Cowart's constitutional right to a speedy trial did not

accrue until then, and not in February 1985, as the district court

concl uded. I ndeed, the magistrate judge notes that "Cowart was
arrested ... and informally charged wth several offenses.”
(Enphasi s added.) | nformal chargi ng does not neet Dickerson 's

stiff hurdle of formal charging.

The district court's attenpt to distinguish D ckerson is not
persuasive. In Dickerson, we noted that the "state detainer was
not the basis for Dickerson's federal incarceration.” | d.
Simlarly, Cowart was restrai ned for parole viol ations, not for the
i ndependent crinmes for which he later was charged. There is no
evidence that the state was actually restraining him based upon
havi ng al ready charged himwi th, or in anticipation of charging him

with, the subject crines.



Once the constitutional right to a speedy trial accrues, we
determ ne whet her the accused has been deprived of that right by
appl yi ng the bal anci ng test of Barker v. Wngo to determ ne whet her
there was an undue delay between charging and trial: (1) the
| ength of delay, (2) the reason for delay, (3) the assertion of the
speedy trial right, and (4) prejudice to the accused. I d., 407
UusS at 530, 92 S . at 2191-92. We conclude that the
ni nety-two-day period between Cowart's charging in Novenber 1985
and his trial in February 1986 was not sufficient to establish a
violation of his right to a speedy trial. Mor eover, even if we
accept the district court's holding that Cowart was arrested in
February 1985, the 349-day delay was not sufficient to establish a
vi ol ation.

A

"The length of the delay is to sone extent a triggering
mechani sm Until there is sone delay which is presunptively
prejudicial, there is no necessity for inquiry into the other
factors that go into the balance.” Id. The actual |ength of del ay
necessary to warrant an application of the other factors in the
bal ancing test is not defined by the Constitution, but nust be
considered in light of the circunstances of the particul ar case.
ld. at 530-31, 92 S.Ct. at 2191-92. A delay of |less than one year
Wil rarely qualify as "presunptively prejudicial" for purposes of
triggering the Barker inquiry. See Doggett v. United States, ---
us. ----, ---- n. 1, 112 S.C. 2686, 2691 n. 1, 120 L.Ed.2d 520
(1992).

The legally relevant delay in this case was only ninety-two



days, a period insufficient to presune prejudice. See United
States v. Vanella, 619 F.2d 384, 386 (5th G r.1980) (holding that
a "relatively brief delay of |ess than one hundred days certainly
does not rise to the level of presunptive prejudice"). Under
Barker, we need not even consider the other factors in order to
deny Cowart's speedy trial claim

Even if we accept the district court's neasurenent of 349
days, there is no presunptive prejudice. A delay of ten and
one-half nonths is not presunptively prejudicial, United States v.
Mai zum , 526 F.2d 848, 851 (5th Cr.1976), and in United States v.
Loud Hawk, 474 U.S. 302, 304, 106 S.Ct. 648, 650, 88 L.Ed.2d 640
(1986), the Court held that a delay of ninety nonths did not result
in a violation of federal constitutional speedy trial rights.
Absent extrenme prejudice or a showing of wllfulness by the
prosecution to delay the trial in order to hanper the defense, see
Barker, 407 U.S. at 531, 92 S.C. at 2192, a delay of |ess than one
year is not sufficient to trigger an exam nation of the Barker
factors.

B.

Under Barker, we al so consider the reasons for the delay. A
del i berate and i ntenti onal delay by the prosecution for the purpose
of hindering the defense or otherw se gaining a tactical advantage
is weighed heavily against the state. An unintentional and
i nadvertent delay, however, is weighed nmuch less heavily. \Were
the state advances valid reasons for the delay, or the delay is
attributable to acts of the defendant, this factor is weighed in

favor of the state. Bar ker, 407 U.S. at 531, 92 S.Ct. at 2192.



There has been no showi ng that the state intentionally del ayed
the proceedings in this case. Unexplained or negligent delay is
wei ghed agai nst the state, but not heavily. See United States v.
Aval os, 541 F.2d 1100, 1111 (5th Gr.), cert. denied, 430 U S. 970,
97 S.C. 1656, 52 L.Ed.2d 363 (1976). Thus, if there is any
advantage to Cowart fromthis factor, it is small

C.

The third factor to be considered is the accused's assertion

of, or the failure to assert, the speedy trial right. "[FJailure
to assert the right will nmake it difficult for the defendant to
prove that he was deni ed a speedy trial." Barker, 407 U S. at 532,

92 S.Ct. at 2193.

Cowart did not assert his constitutional right to a speedy
trial until four days before trial. Even then, he did not nove for
a speedy trial, but only to dismss the charges. As we indicated
in HIlI v. Wainwight, 617 F.2d 375, 379 (5th Cr.1980), an
assertion that charges be dism ssed for a speedy trial violationis
not a value protected under Barker. Thus, no matter how broadly
the district court would construe Cowart's pro se notion, a demand
to "squash" an indictnent is not a valid demand for a speedy trial.
Thus, this factor is given "strong evidentiary weight" in favor of
the state. Barker, 407 U S. at 531, 92 S.C. at 2192.

D

Finally, we exam ne the degree of prejudice to the defendant
resulting from the del ay. Since the first three factors do not
wei gh heavily against the state, Cowart nust nake an affirmative

show ng of actual prejudice. Hill v. Wainwight, 617 F.2d at 379



n. 4, Aval os, 541 F.2d at 1116-17. The Supreme Court has

identified three interests protected by the right to a speedy

trial: (1) preventing "oppressive pretrial incarceration,” (2)
reducing the "anxiety and concern of the accused,” and (3)
protecting against inpairnment of the defense. ld., 407 U S. at

532, 92 S.Ct. at 2193. Any delay in this case caused no actua
prejudice to Cowart's case or to the interests protected by the
right to a speedy trial.

In Barker, the Suprene Court noted that excessive pretria
i ncarceration can be detrinmental both to the defendant and to his
case. Anxi ety about one's reputation and private |ife during
pretrial delay, however, wll not alone suffice to warrant a
reversal of a conviction. See United States v. HIl, 622 F. 2d at
910. Incarceration on other charges or convictions pending trial
al so does not constitute prejudice for Barker purposes. Janerson
v. Estelle, 666 F.2d 241, 243-45 (5th G r.1982); United States v.
Scallion, 533 F.2d 903, 912-13 (5th G r.1976), cert. denied, 436
US 943, 98 S.Ct. 2843, 56 L.Ed.2d 784 (1978); Turner v. Estelle,
515 F. 2d 853, 859 (5th G r.1975), cert. denied, 424 U S. 955, 96
S.Ct. 1431, 47 L.Ed.2d 361 (1976). As it was proper for Cowart to
be returned to the state penitentiary for parole violations, it was
i nappropriate for the magistrate judge to find prejudice to Cowart
from his confinenent.

The district court also held that the delay prejudi ced Cowart
because it weakened the nenories of eyew tnesses who could have
testified on his behalf. This conclusion is questionable.

On direct appeal, Cowart asserted no actual prejudice as a



result of the delay. In his subsequent state application for
post-conviction relief, Cowart did not assert a speedy trial
violation as a ground for relief. It was only in his federa
habeas hearing, seven vyears after the alleged crinmes were
commtted, that Cowart alleged that his defense was underm ned
because the del ay hindered his ability to call a wi tness known only
as "Peanuts."

It is difficult to give nmuch weight to any allegation of
prejudice resulting from an inability to call this witness to
testify. It certainly does not denonstrate actual prejudice.
Mor eover, such argunents are generally viewed with di sfavor when,
as here, the allegation is not supported by the production of the
w t ness who all egedly woul d have altered the outcone of the trial.
See, e.qg., McFadden v. Cabana, 851 F.2d 784, 787-89 (5th Cr.1988),
cert. denied, 489 U S 1083, 109 S. C. 1541, 103 L.Ed.2d 845
(1989); H Il v. Wainwight, 617 F.2d at 379.

The failure of "Peanuts" to testify could not have altered the
outcone of the trial and could not have resulted in actual
prejudice to Cowart. Cowart alleges that Peanuts could testified
that he and Cowart did not go to the victinms' hone with the
intention of commtting a crine. Their purpose for going to the
Burrows' house, however, is immterial to the crines that
transpired upon arrival. To the extent that it was material, in
light of the overwhel m ng evidence of Cowart's guilt, it does not
constitute a probability that the outconme of Cowart's trial would
have been different had Peanuts testified. Indeed, because Peanuts

probably coul d have been prosecuted for the crines, it is doubtful



that he even would have testified. Thus, Cowart has not
denonstrated that he was actually prejudiced by any delay in his
trial.

The court al so found that Cowart was prejudiced by the failure
to arraign and therefore appoint an attorney in a tinely manner.
This conclusion is al so questionable. First, this claimalso was
not presented to the state court. Second, any del ay conpl ai ned of
coul d have resulted even if Cowart had been appoi nted counsel and
arraigned a tine nore proximate to the comm ssion of the crines at
hand. There is no evidence that appointing a | awer at an earlier
date woul d have substantively altered the outcone by a nore pronpt
or thorough investigation. Thus, there was no showi ng that any
prejudice was a result of a violation of speedy trial rights.

E

Appl yi ng the Barker test, we conclude that the district court
erred in holding that Cowart's speedy trial rights were viol ated.
Because he was held in connection with the subject offenses for
only ninety-two days before trial, he has not even established the
threshol d test of Barker of presuned prejudice.

Alternatively, if we accept the district court's neasurenent
of 349 days, the district court still erred by holding that
Cowart's speedy trial rights were violated: Rarely wll we presune
prejudice froma delay of | ess than one year, there was no evi dence
that the state deli berately del ayed t he proceedi ngs, Cowart di d not
properly assert his speedy trial rights, and there was no actual
prejudice as a result of the delay. Unless the first three Barker

factors all weigh heavily against the governnent, the defendant



must denonstrate actual prejudice. Under the circunstances, Cowart

has not established a violation of his right to a speedy trial.
Thus, we REVERSE the district court's judgnent that the state

of M ssissippi violated Cowart's speedy trial rights, and we RENDER

judgnent for the state.



