IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1029
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
FRANKLI N MONRCE JOKEL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(August 10, 1992)
Bef ore H G3 NBOTHAM SM TH, and DEMOSS, Circuit Judges.
PER CURI AM

Franklin Jokel appeals his conviction of possession of a
shotgun and explosive mnes that were unregistered and had no
serial nunbers, in violation of 26 U S.C. 88 5845(d) and (f) and

5861(d) and (i). Finding no error, we affirm

l.
A sheriff's deputy had seized fromJokel's residence a shot gun
that the governnent introduced at trial; also seized were four

i nconpl ete directional m nes consi sting of pipe nipples, end pl ugs,



and fuses, which could be converted into conpleted mnes with the
addi tion of explosive powder and netal shot. |In the container in
whi ch deputies found the inconplete mnes, deputies also found
gunpowder and netal shot called Mnie balls.

Jokel does not dispute that he manufactured the shotgun and
pi pe devices; he testified that he made them for his own use. He
believed that, without a trigger, no device that he nade woul d be
a firearmwthin the neaning of the |aw. He used pipe materia
that he obtained from hardware and plunbing stores and that had
been left at his house by a previous owner. He never intended to
use any of his honenmade devices as a weapon.

He did not think the shotgun had a trigger. He fired it by
inserting a nail near the hammer in such a way that, when the
hamrer was rel eased, it would fall forward and hit the nail

Jokel testified that he owned bl ack powder firearns, that is,
ones that fire Mnie balls. He also owned several cans of
snokel ess bal |l powder.

He also testified that he intended to use the pipe devices
only to create snoke to detect opponents in paint ball war ganes;
he intended to lay a trip cord in the area of the ganes. Wen a
menber of the opposing teans would wal k over the cord, it would
trip the pipe device, emtting snoke for his teamto see. Joke
testified that neither the shotgun nor the four pipe devices had
serial nunber or were registered.

Bur eau of Al cohol, Tobacco, and Firearns (ATF) officer Curtiss

H A Bartlett testified that the shotgun did not have a separate



and distinct trigger but had a nechanismthat served the function
of atrigger. Wth the insertion of a nail and a spring, which was
a ready restoration, the shotgun did and would fire a shell. The
shotgun is fired by pulling back a springed hinge as one would do
wth atrigger on a gun; the hinge would nove forward to strike the
firing pin (the nail), which would cause the shell to fire.

Bartlett testified, "It does not have a separate trigger. In
this particular case, the hamer and the trigger are really the
sane piece. You just draw the hinge back and let it go. So the
hi nge serves as both the hamer and the trigger." That is, the
hi nge i s the shotgun's triggering mechanism The shotgun "can only
fire a single shot with each function of the trigger." Thus
Bartlett in fact testified that the shotgun has a trigger.

AFT of ficer Jerry Tayl or descri bed the m nes as bei ng conposed
of pipe material, end plugs, and fuses. He al so described the
metal shot and the gunpowder that were found with the m nes and

that coul d nake t hem operabl e.

.

Jokel argues that the evidence was i nsufficient to support the
convictions. On such a claim we exam ne the evidence in the |ight
nmost favorable to the governnent, naking all reasonabl e i nferences
and credibility choices in favor of the verdict. The evidence is
sufficient if a reasonable trier of fact could have found that it
established guilt beyond a reasonable doubt. Every reasonabl e

hypot hesi s of innocence need not have been excl uded, nor need the



evidence be entirely inconsistent with innocent conduct. United

States v. Vasquez, 953 F.2d 176, 181 (5th Cr.), cert. denied, 112

S. Ct. 2288 (1992).

A

Jokel first argues that the evidence on counts 1 and 2 was
insufficient to prove that the shotgun was a shotgun within the
meaning of the statute, on the ground that it did not have a
trigger. Section 5845(d) provides,

The term"shot gun" neans a weapon desi gned or redesi gned,

made or renmade, and intended to be fired from the

shoul der and desi gned or redesi gned and nade or remade to

use the energy of the explosive in a fixed shotgun shel

to the fire through a snoboth bore either a nunber of
projectiles (ball shot) or a single projectile for each

pull of the trigger, and shall include any such weapon
which may be readily restored to fire a fixed shotgun
shel | .

Jokel testified that he thought that the shotgun did not have
a trigger. Bartlett testified that the hinge was a trigger. A
reasonable jury certainly could have found Bartlett's testinony
nmore persuasive than Jokel's. The evidence undoubtedly was

sufficient.

B
By way of the foregoing sufficiency argunent, Jokel seens to
argue that the hinge was not a trigger within the neaning of
section 5845(d). The statute does not define "trigger," and we are

aware of no casel aw construing the statute in this regard.



Unl ess defined otherwi se, words in a statute are given their

common neani ngs. United States v. Chen, 913 F.2d 183, 189 (5th

Cir. 1990). The nunerous definitions of "trigger" include "a piece

(as a lever) connected with a catch or detent as a neans of

releasing it . . .[;] the part of the action of a firearmnoved by
the finger to release the hammer or firing pinin firing . . .[;]
a device that fires an explosive . . . functioning as or in a
manner anal ogous to a trigger." Webster's Third New Int'l

Dictionary of the English Language Unabri dged 2444 (1971). Jokel
cites an ol der, abridged dictionary in his attenpt to show that a
trigger nust be a small l|ever pulled by a finger.

The ordinary neaning is not as restricted as Jokel argues.

The ordinary neaning is that a trigger is a mechanismthat is used

to initiate the firing sequence. For exanple, the verb "to
trigger"” neans "to cause the explosion of." |d.
To construe "trigger" to nean only a small |ever noved by a

finger would be to inpute to Congress the intent to restrict the
termto only one kind of trigger, albeit a very conmmon kind. The
| anguage inplies nointent to so restrict the neaning, and we w ||
not read such intent into section 5845(d).

One m ght argue that, if either a narrow or a broad construc-
tion of a termcould be applied, the rule of lenity requires that
the fornmer be used. The rule of lenity, however, is not to be used
to reject a commopn sense neaning of aterm Oherwi se, the intent

of Congress woul d be defeated. Chen, 913 F.2d at 189.



C.
Next, Jokel argues that the jury instruction on counts 3 and
4 increased the governnent's burden and that the evidence was
insufficient to meet the i ncreased burden. The court first defined
"destructive device" for the jury:
The term "destructive device" neans any expl osive
m ne. A destructive device includes any conbi nati on of
parts either designed or intended for use in converting
any device into a destructive device and from which a
destructive device nmay be readily assenbl ed . :
The court then instructed as foll ows:
For you to find the defendant guilty of the crine
set out in Count 3, you nust be convinced that the
gover nnent has provided each of the follow ng beyond a
reasonabl e doubt:

First, that the defendant knew that he had a
destructive device in his possession;

Second, that this destructive device was an expl o-
sive m ne;

Third, that the defendant knew of the characteris-
tics of the destructive device, that it was an expl osive
m ne;

Fourth, that this was a destructive device, or a
conbi nation of parts from which a destructive device
could be readily assenbl ed, and;

Fifth, that this destructive device was not regis-
tered to the defendant in the National Firearns Registra-
tion and Transfer Record. It does not matter whether the
def endant knew that a destructive device had to be
regi stered.

The instruction on count 4 was identical, except for the fifth
item which stated, "Fifth, that this destructive device was not
identified by a serial nunber. It does not matter whether the
def endant knew t hat the destructive device had to be identified by

serial number."”



Jokel construes the second and third itens of the instruction
to require that the governnent prove that the destructive devices
were conpleted explosive mnes. Section 5845(f) provides the

follow ng definition:

The term "destructive device" neans (1) any expl osive,
i ncendiary, or poison gas (A bonb, (B) grenade,
(© rocket having a propellent charge of nore than four
ounces, (D) mssile having an explosive or incendiary
charge of nore than one-quarter ounce, (E) mne, or
(F) simlar device; (2) any type of weapon by whatever
name known which will, or which may be readily converted
to, expel a projectile by the action of an expl osive or
ot her propellant, the barrel or barrels of which have a
bore of nore than one-half inch in dianeter, except a
shotgun or shotgun shell which the Secretary finds is
generally recognized as particularly suitable for
sporting purposes; and (3) any conbination of parts
either designed or intended for use in converting any
device into a destructive device as defined in subpara-
graphs (1) and (2) and from which a destructive device
may be readily assenbl ed .

The statute crimnalizes possession of a conpleted mne or a
thing that is readily convertible into a conpleted m ne. The
| anguage of the district court's second and third enunerated
instructions requires that the governnent prove that the devices
were conpl eted m nes.

An instruction that increases the governnent's burden and to
whi ch the governnment does not object becones the |aw of the case.

United States v. Gordon, 876 F.2d 1121, 1125 (5th Gr. 1989). The

gover nnent concedes that the instruction is the |aw of the case.
Jokel argues accordingly that the evidence was insufficient to
prove that the destructive devices were conpl eted expl osi ve m nes.

Any one instruction, however, does not have neaning in

isolation fromthe i nstructions that went before and cane after it.



See United States v. Daniel, 957 F.2d 162, 169 (5th G r. 1992);

United States v. Cohen, 631 F. 2d 1223, 1227 (5th Gr. 1980). Prior
to giving the second and third enunerated instructions, the
district court, pursuant to section 5845(f), defined a destructive
device to include both conpleted m nes and things readily convert-
ible into m nes.

In context, the questioned instruction conformed to the
statute and did not increase the governnent's burden. The evidence
was sufficient to prove that the devices were readily convertible
into mnes with the addition of only gun powder and shot, which
were found wth the devices.

AFF| RMED.



