IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1212

CELEDONI O SANTANA,
Pl ai ntiff-Appellant,
vVer sus
RONALD CHANDLER, District

Director, INS, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

( May 12, 1992)

BEFORE JONES, DUHE and WENER, Circuit Judges.
PER CURI AM

IT IS ORDERED that the notion of Plaintiff-Appellant
Cel edoni o Santana for appoi ntmrent of counsel on appeal be and it is
her eby DENI ED.

Acting pro se, Santana, an alien inprisoned in a federal
correctional institution, petitioned the district court for a wit
of mandanus to conpel the Immgration and Naturalization Service
(INS) to comence deportation proceedings against him Sant ana

alleges that he is under an immgration detainer, "with the



expectation that Petitioner be the subject of deportation
proceedings to begin after service of sentence.” The district
court granted Santana perm ssion to proceed in forma pauperis
(1 FP)

Construing Santana's petition liberally as requesting
bot h mandanus and habeas relief, the nmagistrate judge reconmmended
di sm ssal of the mandanus action for failure to state a claimon
which relief may be granted. Dismssal of the habeas action was
recommended for lack of jurisdiction because Santana was not "in
custody" of the INS. The district court adopted the nagistrate
j udge's recommendati ons and entered judgnent accordingly.

W may appoint counsel to represent an appellant
proceeding IFP in a civil action pursuant to 28 U. S.C. 8§ 1915(d).
Such an appointnent is appropriate in a case that presents
"exceptional circunstances.” Anpbng the factors to consider when
deci di ng whet her to appoi nt counsel are those di scussed in Cooper
v. Sheriff.?

Al t hough there is no constitutional right to counsel in
habeas corpus actions,? the Fifth Crcuit Plan Under the Crim nal

Justice Act (Fifth CGrcuit Plan) provides for appointnent of

counsel in habeas corpus actions.® Under the Fifth Grcuit Plan we

! 929 F.2d 1078, 1084 (5th Cr. 1991) (citing Uner v.
Chancellor, 691 F.2d 209, 212-13 (5th Gr. 1982)). (civil rights
case).

2 Pennsyl vania v. Finley, 481 U S. 551, 555, 107 S. C
1990, 95 L. Ed.2d 539 (1987).

3 See Self v. Blackburn, 751 F.2d 789, 793 and n.19 (5th
Cr. 1985).




may provide representation for any financially eligible person who
is seeking relief under 28 U. S. C. § 2241 whenever we determ ne t hat
“"the interests of justice so require."* The Fifth Crcuit Plan

t hus | eaves appoi nt nent of counsel to the discretion of this court.

Santana relies on the Ninth Crcuit case of Soler v.
Scott,® to support his mandanus action. In Soler, the N nth
Circuit held that an alien prisoner may state a claimunder the
Mandanus and Venue Act® (MVA) or the Administrative Procedure Act
(APA)” to conpel the INS to perform its duty to "begin any
deportation proceedi ng as expeditiously as possible after the date
of the conviction."® The Soler court held that petitioners seeking
to conpel performance through mandanus or APA action need not
depend on the existence of private rights of action to state a
claim It also held that a petitioner had standi ng under both the
MVA and the APA.°

The Sixth, Seventh, Eighth and Eleventh Crcuits hold
that an alien prisoner nay not state a claimto conpel the INS to
begin a deportation hearing pursuant to 8 U.S.C. 8§ 1252(i). Those

circuits hold that 8 1252(i) does not inply a cause of action for

4 Fifth Grcuit Plan § 2.
5 942 F.2d 597 (9th Cr. 1991).
6 28 U.S.C. § 1361.
! 5 U S C 8§ 701-706.
8 8 U.S.C. § 1252(i).
o Soler, 942 F.2d at 601-05.
3



alien prisoners and that prisoners therefore may not rely on that
section for nmandanmus or other relief.?

Whet her an alien prisoner nmay obtain mandanus or other
relief conpelling INS to begin deportation hearings is an i ssue of
first inpression before this court. It is also an issue of
sufficient conplexity that a pro se prisoner, particularly an alien
with |language difficulties, would not be expected to present it
satisfactorily. On the other hand, the Eighth and NNnth Crcuits
provi de extensive discussions in Gonzal ez and Sol er, respectively,
that nay serve to guide us, in light of which it is doubtful that
an attorney could provide nore than margi nal assistance to Santana
or to this court. Appointnent of counsel therefore is unnecessary
to assist Santana wth his mandanus cl ai m

Regar di ng any habeas cl ai m Sant ana may have raised, the
controlling issue is whether he was in custody of the INS when he
filed his petition. Thereis no Fifth Crcuit precedent precisely
on this point either, but other circuits hold that a prisoner under
I NS detainer is not in custody of INS for habeas purposes.?! Such
a result is consistent with other holdings of this court under

different but simlar circunstances.' As with Santana' s nmandanus

10 Aguirre v. Meese, 930 F.2d 1292, 1293 (7th Cr. 1991);
Prieto v. duch, 913 F. 2d 1159, 1165-66 (6th Cr. 1990), cert.
denied, 111 S.C. 976 (1991); Oozco v. United States Inm gration
and Naturalization Serv., 911 F.2d 539, 541 (11th Cr. 1990);
Gonzalez v. United States Inmgration and Naturalization Serv.,
867 F.2d 1108, 1109-10 (8th Cr. 1989).

1 Prieto, 913 F.2d at 1162-64; O ozco, 911 F.2d at 541.

12 See United States ex. rel. Marcello v. District
Director, Immgration & Naturalization Service, 634 F.2d 964, 970
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claim the interests of justice do not require appointnent of

counsel to assist with his habeas claimeither.

(5th Gr.) (deportation order alone does not place alien in
custody), cert. denied, 452 U S. 917 (1981).
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