IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1216

ELZI E D. ODQOMV
Pl ai ntiff-Appellee,
VERSUS
ANTHONY M FRANK, in his capacity
as Postnaster General of the

United States,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(Sept enber 24, 1993)

Bef ore GOLDBERG GARWOOD, and WENER, Ci rcuit Judges.
WENER, Circuit Judge:

In this appeal of an enploynent discrimnation, disparate
treat nent case, Defendant-Appellant Anthony M Frank, the
Post master CGeneral (the Service), asserts that the district court
erroneously found that Plaintiff-Appellee Elzie D. Gdom was
di scrim nated agai nst on the bases of race and age in his bid for
a pronotion.? Finding that the district court clearly erred in
the factual determ nations on which its conclusion of

di scrimnati on was founded, we reverse and render.

! domv. Frank, 781 F. Supp. 1191 (N.D. Tex. 1991).




I
FACTS AND PROCEDURAL HI STORY
Odom began working for the Service in Cctober 1950. He
served as a postal inspector from 1967 until his retirenment in
1987. I n Novenber 1983, he sought but did not receive a

pronotion to "level 24 Prevention Team Leader," a position which
had recently been created in his hone division of Fort Worth. At
the time he applied, OGdomwas fifty-four years old and thus
wthin the class of persons protected by the Age Di scrimnation
in Enploynent Act.? He is also African Anerican and thus
protected against racial discrimnation as well.

Postal inspectors generally serve in one of two capacities:
1) auditors, or 2) crimnal violations specialists. For the nost
part, Odom served as an auditor throughout his tenure as a postal
i nspector. He did, however, perform m scell aneous crim nal
assignnents fromtine to tinme between 1968 and 1971. He al so

served on a "security assignnent,"” which was a quasi-cri m nal
violations position, for a tinme during the period 1981-1982.

Unli ke nost of his prior experience, the position of
Prevention Team Leader whi ch Odom sought in 1983 woul d invol ve
al nost entirely crimnal work. The new | eader woul d concentrate
in four work areas, each projected to account for a specified
percentage of his tinme: thirty percent in "external crines";

thirty percent in "security"; twenty-five percent in "fraud"; and

fifteen percent in "internal crines." According to the

2 See 29 U S.C. 8§ 621 et seq.
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announcenent of the vacancy, the position would also require the
applicant to possess "highly devel oped witten and oral

communi cation skills" and "well devel oped human rel ations
skills."?

Odom subm tted his application in Septenber 1983. He was
one of sixteen persons fromseveral different divisions who
applied for the position. Seven of the sixteen were forty years
old or older; three of the sixteen were African American and one
was Hispanic. O the total nunber of applicants, seven incl uding
Odom were fromthe Fort Worth Division. O those seven
two))Qdom and Peay))were African Anerican; a third))Herrera))was
Hi spani c; and the remaini ng four))Horton, Jennings, Nichols, and
Price))were Caucasi an.

The application, PS Form 991, conprised several sections,
sone of which were to be filled out by the applicant. Wen the

applicant finished his sections, the formwas to be forwarded to

3 781 F. Supp. at 1193. The vacancy announcenent further
described the position as foll ows:
Consistent with National Policy, supervises the activities
of Team Menbers and establishes their investigative
priorities. Coordinates the Division's External Crines
Prevention, Internal Crines Prevention, Consuner Protection
Program Sensitive and Conpl ex security-rel ated
i nvestigations. Perforns surveys of major facilities to
determ ne security requirenents. |Is responsible for the
coordination of in-transit security nmeasures; coordinates
presentations to enployees and the public to reduce their
susceptibility to Postal Service related crines. Is
responsi bl e for evaluating Team Menbers' performance and
preparing nerit evaluations, training and devel opnent of
Team Menbers, and devel opnental training of non-team nenbers
when so assigned. Provides input for budget subm ssion and
program eval uation for assigned areas. Perforns other
i nvestigative and adm ni strative duties as assi gned.
Id. at 1193-94.



hi s i mredi ate supervi sor for conpletion of a recommendati on
section. Wuen that was acconplished, the formwas to be
forwarded to the Inspector in Charge to fill in an additional
recommendati on section, thereby conpleting the form

The I nspector in Charge of the Fort Worth Division was D. C
Strader, a native Anerican. Three of the seven applicants from
the Fort Worth Division))Herrera, Jennings, and Price))worked
directly under Strader at the tine, so none had an i nmedi ate
supervi sor other than Strader. Consequently, the applications
for those three contained only one supervisory
recomrendati on))Strader's.

As noted, sixteen persons applied for the subject position.*
After all application fornms were conplete, they were to be
forwarded to the Sout hern Regional Ofice of the Postal

| nspection Service in Menphis, Tennessee, for further processing.

4 The sixteen applicants for the position were:

Nane Race Age Interviewed Top 5

1. H Herrera (FW Hi spani c 37 * *
2. G Horton (FW Wi te 38 * *
3. S. Huggins Wi te 37 *

4. E. Hurl but Wi te 41 * *
5. F. Jennings (FW Wi te 38 *

6. 1. Jones Wi te 39 *

7. J. Lingle Wi te 43 *

8. E MG aw Wi te 44

9. D. N chols (FW Wi te 34 * *
10. E. Odom (FW Bl ack 54 *

11. R Peay (FW Bl ack 35

12. R Price (X) (FW Wi te 36 * *
13. L. Scott Wi te 40

14. R Scott Bl ack 46

15. R D. Smith Wi te 44

16. R H Smith Wiite 37 *

(X) Selected for the position
4



Under Service regul ations, conpleted applications for a
position such as the one involved in the instant case are
initially screened by a review panel. The nenbers of the panel
involved in the instant case were selected by Robert N. Mbore,
the Regi onal Chief Inspector for the Southern Region, and the
ul ti mate deci si onmaker for the subject position. The panel
menbers were "required to be at or above the rank of the position
[at] issue and to have, as a group, functional know edge of the
position[] [at] issue."®

The three persons selected to constitute the instant panel
were M chael Gunp (the designated Chairman), George Hicks, and
Hubert Smth. Al three were white nales, "despite the fact that
Postal Service Quidelines specified that '"every effort will be
made to designate at | east one woman or one mnority group nenber
to serve on each review committee.'"® And, although it is
apparently contrary to Service regul ations for a supervisor of a
worker to sit on a review panel considering that worker's
application for a pronotion such as the one involved here, Hi cks
was sel ected for the review panel despite being the supervisor of
R Hurl but, one of the applicants who is white and, |ike Odom is
over forty years ol d.

On Cctober 19, 1983, the review panel net to sel ect
applicants to be interviewed. At that tinme, all sixteen of the

applications for the position had been conpl eted, but

5 781 F. Supp. at 1195.
6 1d.



i nexplicably two applications fromthe Fort Worth office had
failed to be forwarded to the panel. One of the two was Odonmis.’
Unaware that two applications were m ssing, the panel selected
ten of the applicants for interviews. Five of those ten were
from Fort Worth.

After the review panel nmade its selection of the applicants
to be interviewed, Chairman Gunp recei ved Odomis application.?®
The panelists then conferred about Odoml s application but decided
not to add himto the group to be interviewed.?®

When Odom | earned that he had not been selected for an
interview, he conplained to Strader, asserting the belief that
the decision not to interview himwas racially based (no nention
of age). After hearing Odom s allegations, Strader discussed the
matter with Gunp who again conferred with the other panelists.

As a result of Strader's intercession, the panel decided to grant
Qdom an interview.

Al interviews, including Odoms, were held in Menphis in

Cct ober 1983. Each panelist independently rated the persons

interviewed and canme up with his own "top five" list. Those

" The record does not reveal the nane, office, age or
ethnicity of the other applicant whose application was not tinely
delivered to Menphis. It does not appear, however, to have been
the application of a mnority applicant.

8 The record does not reveal whether Qunp received the other
del ayed application when Odonis was received, if ever.

° By the time Gunp received OGdom s application, Hicks had
returned home fromthe neeting. Gunp read Odoml s qualifications
to Hi cks over the phone, and the three panelists then conferred
concerni ng Gdom s application.



lists were then conpared and di scussed, ultimtely producing the
review panel's consensus "top five" list. Odomwas on neither
the consensus |ist nor on any panelist's top five list. "Each
panel nmenber's individual top five list included the nanes of

| nspectors Herrera, Horton, N chols and Price. There was
initially some di sagreenent over whether to include |Inspector
Jenni ngs or |Inspector Hurlbut, but Inspector Hurl but was
ultimtely agreed upon."?°

The panel's top five list was then sent to Regional Chief
| nspector Moore to nmake the actual selection. In addition to
considering the applications, recommendati ons of supervisors, and
the review panel's sel ections, More tel ephoned Strader and
specifically asked for his "pick." In response Strader indicated
candidly that, given a choice, he would select Price. "On
Novenber 4, 1983, Mdore announced that Inspector Price had been
selected for the . . . position."

After the decision on the pronotion was announced, QOdom
filed a formal charge of age and racial discrimnation wth the
Service. The Equal Opportunity Enpl oynment Conmm ssion ( EEQCC)
conducted an adm ni strative hearing on Gdom s charge. The EEOC s

hearing officer concluded that Odom had been di scri m nated

10781 F. Supp. at 1198. W accept as not clearly erroneous
the district court's finding that the only difference in the
i ndi vidual panelist's top five lists involved Hurl but and
Jennings. This finding conforns to Inspector Gunp's testinony;
it is contradicted by Inspector Hicks's testinony; and | nspector
Smth could not recall.

uod,



against. The Service, however, disagreed with the EEOC exam ner
and found that Odom had not been discrimnated against. After
nmore than one hundred eighty days passed w thout any action being
taken on his appeal fromthe Service's final agency deci sion,
Odom filed the instant |awsuit.

The district court held a bench trial and concluded that
Odom had been di scrim nated agai nst on the bases of both age and
race. The court stated that it was "persuaded by the totality of
the circunstances surroundi ng the pronotion process that the
of fered expl anation for the denial of the [subject] positionis a
pretext for discrimnatory actions."* The court listed the
facts which it found OGdomto have established in denonstrating
di scrim nation:

a. Plaintiff was clearly better qualified than the

sel ectee for the Prevention Team Leader position in

ternms of his performance and experience;

b. The nmet hod of conpletion and subm ssion of Plaintiff
Odom's PS Form 991 is evidence of pre-selection due to the
del i berate om ssion of the highlights and successes of
Plaintiff's career with the agency, when simlar highlights
were detailed by the supervisor on the applications of other
whi te applicants.

C. The revi ew panel appointed to make the sel ection, which
was made up solely of white males, was inproperly
constituted under the agency's own regul ations. The

i nclusion of M. Hi cks on the review panel in violation of

i nternal regul ations which prohibited supervisors of
applicants fromserving on the review panel is especially
probative since Defendant excluded eligible and avail abl e
mnorities fromserving on the revi ew panel because they had
supervi sed sone of the applicants or cane fromthe sane
division as sone of the applicants.

d. Evi dence was adduced that the agency had an unwitten
policy discouraging pronotion of persons over forty to
upwardly nobil e positions.

e. The statistical data introduced by Plaintiff indicates

2 1d. at 1199.



[ sic] exclusion of blacks and persons over the age of forty

as sel ectees for higher level positions within the Postal

| nspection Service.

Finding the Service liable for discrimnation, the district
court awarded Odom $8, 707.04 in unpai d backpay, $8,796.15 in
"unpaid annuity," and $6,212.68 in pre-judgnent interest.! The
court al so awarded Odom $33, 646.50 in attorneys' fees.!® The
Service tinely appeal ed.

I
ANALYSI S

A. St andard of Revi ew

As noted above, this is an appeal froma bench trial. W
review the factual findings of such a proceedi ng under the
clearly erroneous standard of review ! |Issues of |law are
revi ewed de novo. Y

B. The District Court's Findings

(bserving that the district court expressly based its
decision on the "totality of the circunstances surroundi ng the
pronoti on process” to which OGdom was exposed, we have
exhaustively reviewed the evidence contained in the record that
ei ther supports or fails to support the findings of the district

court. Left with the unm stakable inpression that the district

13 1d.
14 domv. Frank, 782 F. Supp. 50, 51-52 (N.D. Tex. 1991).

15 1d.; see 42 U S.C. § 2000e-5(k).
6 See FED. R Cv. P. 52(a).
17 See Pullman Standard v. Swint, 456 U S. 273, 287 (1982).
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court's direct or inplied findings of discreet facts were either
not supported by sufficient evidence or sinply wong, we find
that the court clearly erred in naking its ultinate factual
determ nation of age and racial discrimnation. W shall discuss
each key fact in turn.

1. Strader's Conpletion and the Subm ssion of Odonis
Application

a. Strader's Conpletion of the Forns

The district court found that the manner in which Odonis
application was conpl eted by Strader evidenced negative pre-

selection "due to the deliberate om ssion of the highlights and

successes" of Odoml's career when "simlar highlights were
detailed by the supervisor on the applications of . . . white
applicants."® The phrase "conpletion . . . of Plaintiff Odoms
PS Form 991" as used by the district court refers to Strader's
reconmmendati on, which was the last requirenent for the conpletion
of Odom s (and any other) application fromthe Fort Wrth
division. The crux of Odomls argunent on this point, which the
district court accepted, is that Strader provided nore extensive
and conplinentary reconmendations on the application forns of

whi te enpl oyees than on those of African Anerican enpl oyees, and
thus discrimnatorily "pre-screened" the positions, i.e., sent an
inplicit nmessage to the panel as to whom Strader did and did not
want the panel to consider seriously for the position.

The Service counters that, in crediting Gdom s argunent, the

18 781 F. Supp. at 1199 (enphasis added).
10



district court gave short shrift to Strader's legitinmate, non-
discrimnatory explanation that it just happened that he was
either the imedi ate supervisor of, or had a nuch cl oser worKking
experience with, the white and H spanic applicants. According to
the Service, this, coupled with the fact that there was no other
"I medi ate supervisor"” to wite recommendations for those
appl i cants whom he directly supervised, explained why Strader's
recomendati ons of the non-black applicants were nore detail ed
than were those of Odom and the other black applicant, Peay.

Strader provided recommendations for the seven applicants
fromthe Forth Worth Division. Three of the applicants))Herrera,
Jenni ngs, and Price))had no i medi at e supervi sor other than
Strader. Strader thus served a dual role for those three
applicants, so his longer, nore detailed, and nore conplinentary
recommendati ons m ght thus be explained. Additionally, Strader
testified that, even though he was not N chols's inmedi ate
supervi sor, he knew Ni chols well and had worked closely with him
in the past. Strader thus explains his nore detail ed and | onger
recommendati on of Nichols as well.

The final non-African American that Strader recommended was
Horton. Odonmls attorney failed on her direct exam nation of
Strader to adduce any evidence regarding either his professional
or personal relationship with Horton. Nonethel ess, one of her
coments during direct exam nation set the tenor of things to
cone. At one point during this exam nation Strader comment ed:

"My basic knowl edge of M. Odom at the tine was))l didn't have

11



that nuch know edge of him" Odoms attorney replied: "You nean
to tell nme you had contact with every other inspector who applied
for this position but M. Cdon®"

On cross exam nation, Strader testified that he gave | onger
and nore detail ed eval uations of sone applicants because he had
worked with themin the past and was nore famliar with them |In
the course of identifying those persons with whom he had worked
in the past, Strader testified that he thought Horton too had

reported directly to himfor a period.

Q So your testinony is that you're certain that M.
Price reported directly to you prior to this pronotion?
A Yes.

Q And M. Horton may al so have to a certain extent;
is that correct?

A Yes.

Despite the sonmewhat equivocal nature of the Service's attorney's
second question, Odom's attorney did not return to the subject of
Strader's past experience with Horton when she conducted her re-
di rect exam nation of Strader.

Al t hough Strader's testinony about his prior direct
supervi sion of Horton was |ess than absolute, it constituted at
| east sone evidence. Mre significantly, it was uncontradicted.
As Odom adduced no evi dence favorable to his position regarding
supervi sion of Horton, we are conpelled to accept Strader's
legitimate, non-discrimnatory explanation that he was either the
i mredi at e supervisor of, or had a closer working experience wth,
each white or Hi spanic applicant. Consequently, we hold that the
district court clearly erred in finding that the manner in which
Odom s application was conpl eted by Strader evidenced negative

12



pre-sel ection.

b. Lat e Subni ssion of COdonmls Application

As noted, Odoms application did not reach the panel until
after the panel's initial screening had been conpl eted.
| nexplicably, that application was not transmtted with the
original batch of five fromFort Wrth. Like one other anong the
seven applications fromFort Wrth, Odom s apparently was omtted
fromthe package. Inportantly, however, nothing in the
record))and not hi ng urged by Gdonm))refl ects any evi dence of
conscious or intentional delay, nuch | ess racial or age aninus.

When Qdomi s application was received, the panelists
conferred by tel ephone about its nerits. Moreover, when Odom was
not granted an interview, the panel reversed itself at Strader's
behest and interviewed Odom Yet fromthe pal pabl e i nnuendo in
the district court's opinion, we cannot help but infer that
during the trial the court cane to believe that sone nexus
exi sted between age and racial discrimnation and the del ayed
subm ssion of Odomls application. The unfairness of such an
inplication is denonstrated, however, in the court's statenent
early in its opinion:

| nspector Odomi s application was one of the two that,

for sonme unknown reason, either had not been received

by the review panel with the rest of the Fort Wrth

Di vision applications or was not properly conpleted by

M. Strader, despite the fact that I|Inspector OGdom had

submtted his application well in advance of the

deadl i ne. *°

As the district court stated, there is no evidence

9 1d. at 1196.
13



concerni ng why Odom s application was not tinely submtted.
Neither is there any evidence that it "was not properly conpleted
by M. Strader." The inplication, by the court's repeated
references to that |late subm ssion in context with other
practices questioned by the court, that discrimnatory aninus
agai nst Odom produced the delivery glitch))is wholly basel ess.
Even Odom s counsel, at oral argunent, would not claimthat the

| ate delivery was an intentional or deliberate act by Strader or
anyone el se. W cannot help but wonder at the court's failure to
mention Strader's successful mtigating efforts on Odom s behal f
to get the review panel to reconsider his application when it
finally arrived in Menphis after the panel initially failed to
grant himan interview))reconsideration that resulted in the
panel's decision to reverse itself and grant Odom an i nterview.
W find the district court's inplied finding of discrimnation in
the isolated fact of late delivery of Odonmis application to the
review panel to be clearly erroneous.

2. Conparative Qualifications for the Position

The district court found that "Odomwas clearly better

qualified than Price for the Prevention Team Leader position in
terns of his performance and experience."?® GCenerally, a court's
belief that an unprotected applicant who has been pronoted is

|l ess qualified than a protected applicant who has been passed
over, will not in and of itself support a finding of pretext for

discrimnation. |f, however, the passed over applicant who is

20781 F. Supp. at 1199 (enphasis added).
14



protected against discrimnation is clearly better qualified for

the position in question, a finding of pretext masking

di scrimnation can be supported by the pronotion of the |ess
qualified person.?t 1In considering the relative qualifications
here, the district court placed those of Odom and Price side-by-
si de and found:

45. | nspector Odom was better qualified for the position
than I nspector Price when conparing themaccording to the
stated qualifications and attri butes sought in the vacancy
announcenent and as stated by the review panel nenbers.
These qualifications and attributes included |eadership
abilities, oral and witten comruni cation skills, and
techni cal know edge or skills of the position.

46. | nspector Odom had previously led task forces, had
been assigned the training of junior inspectors, and had
previously served as a team | eader. Additionally, |nspector
Odom had several commendation letters in his personnel file
for various work that he had perforned in the crimna
arena, sone of which he had supervised. 22

When we conduct a |ike conparison of the two applicants
qualifications, however, we are led to the conclusion that the
district court clearly erred in finding that Cdomwas clearly (as
di stingui shed fromnerely) better qualified for the position than

was Price. Rather, as readily conceded by the Service's attorney

2l See Texas Dep't of Community Affairs v. Burdine, 450 U.S.
248, 259 (1981) ("The fact that a court may think that the
enpl oyer m sjudged the qualifications of the applicants does not
initself expose himto Title VII liability, although this may be
probative of whether the enployer's reasons are pretexts for
discrimnation.") Recently, doubt has been cast on the
continuing validity of this Burdine finding in light of St.
Mary's Honor Center v. Hicks, UusS _ , 61 US L. W 4782,
4786-87 (June 25, 1993). As the result we reach in the instant
case does not require a full analysis of the H cks decision, we
decline the opportunity to discuss its possible ramfications in
that regard. See infra text acconpanyi ng notes 28-29.

22 781 F. Supp at 1198.
15



at oral argunent, the record supports the conclusion that Odom
and Price were simlarly qualified for the position. W sinply
do not find support for the district court's concl usion that
Odom s qualifications were so greatly or significantly superior
to Price's to nake Odom "clearly better qualified."

Price had significant recent experience in several of the
crimnal areas that were nost relevant to the new position. As
not ed above, Odoml s experience had not been primarily on the
crimnal side of the inspection service; to the contrary, his had
been al nost entirely on the audit side. Mst of the work for
whi ch Gdom had been primarily responsible during the several
years preceding to the application process sinply was not
relevant to the new position.

Cdom contends that the fact that he was a career audit
specialist did not matter, and that the Service's assertion of
the irrelevance of his specialty and his experience was nerely a
pretextual explanation. W disagree. The review panelists'
testi nony denonstrates what follows naturally to us: The fact
that Odomls primary experience did not match the position sought
was legitimately relevant and significant to the panel's
determ nation

Additionally, Price had a college degree while Qdom did

not.2 Based on raw nunbers, Odom had participated in nore

2 The di fferent educational backgrounds of the two
applicants is nore reflective of the tinmes when they began
working for the Service (and their entry | evel positions) than
their relative nerit as applicants. Qdom began working as a
letter carrier for the Service in 1950, and worked his way up to

16



instructional courses and prograns than had Price; but that was
to be expected, given the greater length of time that Odom had
wor ked for the Service. Their respective statenents of "specific
qualifications" are quite different, but neither is particularly
nore i npressive than the other. A careful and objective
conparison of Price's and OGdomis applications reveals no glaring
distinction that would support a finding that OGdomwas "clearly
better qualified than [Price] for the Prevention Team Leader
position."?

We al so remai n cogni zant of the fact that the eval uation of
applicants (and applications) for high level positions in any
di sci pl i ne))busi ness, industry, governnent, mlitary, or
educati on))i nvol ves both objective and subjective elenents. W
al so recogni ze that subjectivity has a potentiality for abuse by
t hose evaluators who would use it to shield inproprieties in the
sel ection process, possibly even as a pretext for discrimnation.
On the other hand, as a general rule judges are not as well
suited by training or experience to evaluate qualifications for
hi gh I evel pronotion in other disciplines as are those persons
who have trained and worked for years in the field of endeavor
for which the applicants under consideration are being eval uated.

Therefore, unless disparities in curricula vitae are so

apparent as virtually to junp off the page and slap us in the

the position of inspector. Price, on the other hand, cane to
work as an inspector out of college.

24 781 F. Supp. at 1199.
17



face, we judges should be reluctant to substitute our views for
those of the individuals charged with the evaluation duty by
virtue of their own years of experience and expertise in the
field in question. W cannot here di sabuse ourselves of the
conclusion that the district court clearly erred in substituting
its conparative evaluation of the two candidates for that of the
review panel to find that Odom s credentials were so obviously
and substantially superior to Price's that Odomwas "clearly
better qualified" for the job than was Price. W find that
neither singly nor collectively do Odoms qualifications |Ieap
fromthe record and cry out to all who would listen that he was
vastl y))or even clearly))nore qualified for the subject job than
was Price. The district court's finding to the contrary was
clear error.

3. Constitution of the Revi ew Panel

Wthout labeling it discrimnatory, the district court
expressly considered the inproper nake up of the Service's review
panel as a key elenent in the "totality of the circunstances
surroundi ng the pronotion process” that led to the court's
finding of discrimnation against Gdom As we observed earlier,
the court stated:

The revi ew panel appointed to make the sel ection, which
was made up solely of white nmales, was inproperly
constituted under the agency's own regul ations. The
i nclusion of M. Hi cks on the review panel in violation of
i nternal regul ations which prohibited supervisors of
applicants fromserving on the review panel is especially
probative since Defendant excluded eligible and avail abl e
mnorities fromserving on the revi ew panel because they had
supervi sed sone of the applicants or cane fromthe sane

18



di vision as sonme of the applicants.?

In making this determ nation, the district court rejected
and did not discuss the only evidence in the record))testinony by
one of Regional Chief Inspector More's assistants))concerning
the conposition of the review panel. Apparently ignoring the
Service's witnesses, the court inplicitly found that the
conposition of the panel evidenced a discrimnatory intent toward
Odom W cannot accept either the district court's unexpl ai ned
disregard of the facially benign explanation given by the Service
or the inference of discrimnation the court nade fromthe fact
that the panel was conprised of three white nmales in derogation
of a provision in Service guidelines for the inclusion of at
| east one wonman or mnority on every panel.

The district court found the constitution of the review
panel "especially probative," because mnorities who were

supervi sors of applicants for positions and were of appropriate

25 781 F. Supp. at 1199. The Service guidelines at issue
provi de:
3. Conposition of the Commttee
a. . . Every effort will be nade to designate at | east
one woman or one mnority group nember to serve on each
review conmttee.

d. Neither the supervisor of the position to be filled
nor any manager exercising authority over the supervisor, up to
and including the selecting official, may serve on a review
commttee or participate in its deliberations. A nmanager
who has signed a candidate's Form991-B is ineligible to
serve on a review commttee which will consider that
candi date. An exception to this latter rule may be nade by
the official who designates the commttee when it is
i npracticable to designate another manager. The reasons for
maki ng the exception nmust be fully docunented.
Hi cks was a white nale who directly supervised Hurl but and had
signed his "Form 991-B."

19



rank were not appointed to the panel while Hi cks, a white nale,
was i ncluded on the panel even though an enpl oyee whom he
supervi sed (Hurl but) was under consideration by the panel. Yet
if the district court even considered the uncontradicted
testinony of WAl ker Liner, the Regional Personal Oficer and one
of Moore's assistants, that fact is not apparent fromits
opi ni on.

Liner testified that the fact that H cks was the supervisor
of one of the applicants did not cone to anyone's attention when
the recommendations for the review panel assignnent were being
made. By the tine it was discovered that Hurl but had applied and
that he was supervised by Hicks, the panel was sinply too far
into the process for anything to be done about the problem
Mor eover, Liner's uncontradicted testinony was that when on
previ ous occasi ons had been panels constituted in technical
violation of the guidelines, it was not unconmon for the
panelists to serve nonetheless. H s experience had been that it
was difficult (if not inpossible) to constitute every panel in a
technically correct manner, and that the fact that it occurred
here had nothing to do with Gdom s case.

The district court also ignored, wthout comment, the
reasonabl e, benign explanations for there having been no mnority
menber or woman on the instant review panel. At the tine the
panel was appointed, there were no wonen supervisors at the
appropriate level in the Southern region. As for potenti al

mnority participation on the review panel, Liner provided
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reasonabl e (and uncontradi cted) explanations concerni ng why each
potential qualified mnorities supervisor had to be excl uded. ?¢
The district court found that the bending of the Service's
guideline by allowing H cks to serve on the panel while excl uding
potential mnority panelist evidenced discrimnation against
Odom  As di scussed, however, the record does not contain any
evi dence what soever of a nexus between the panel's make-up and
age or racial discrimnation towards OQdom))certainly none
sufficient to support a finding of discrimnation on this point.
The inclusion of H cks on the panel was at nobst one of oversight
regarding Hurl but's application. Besides, the unavailability of
qualified female or mnority supervisors to serve on the panel
made the appoi nt nent of sonme white nmal e unavoi dable. Further,
the relevant service guideline does not inpose an absolute duty
to include a woman or mnority group nenber on each review
commttee. Instead, the guideline dictates that "every effort

w Il be nmade" to designate one such person to each review

26 One potential mnority menber of the review panel was
recovering froman eye injury. Another was on a special detai
in Washi ngton, D.C., and was therefore unavailable. A third was
not sel ected because he had served on review panels frequently in
the recent past and was behind in his own work. Yet another
potential mnority nmenber was under investigation and thus could
not serve. The last two potential mnority panelists were
stationed in the Fort Wrth division, where the subject position
was to be | ocated and where al nost half of the applicants for
that position were stationed. It was immediately obvious to
Liner that the two Fort Worth minority supervisors woul d
supervi se sone of the applicants and thus could not properly be
on the panel. This is in contrast to Hi cks, who, in addition to
being the only avail able internal crines expert, was a supervisor
in New Ol eans, and about whomit had not been i medi ately known
that a conflict existed.
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commttee. This |language inplicitly recognizes that it will not
al ways be possible to conpose a review conmmttee in accordance
with this standard.

Odom s argunent, and the reliance of the district court in
this regard, encounter another problem There is sinply no
evi dence that the inclusion of H cks on the panel had any
produci ng causal connection with Odom s failure to nmake the
panel's top five list. Al three panel nenbers were white nal es,
so there is no basis for singling out Hi ck's appoi ntnent as
evi dence of race or age bias. That H cks was a supervisor of one
of the applicants who nade the consensus top five list nmay show
cronyi sm but cannot be classified as reflecting race or age
bias. After all, not one of the three panelists included Gdomin
his "top five" list. Mreover, the only difference in the
panelists' individual top five lists was the inclusion of either
Ni chols or Hurl but as the | ast of the sixteen applicants to nake
the consensus top five list. |f anyone should be heard to
conpl ai n about the conposition of the panel, it could only be
Ni chol s))not Gdom For even if Hicks' position on the panel had
been filled by a non-white, non-male, non-supervisor who
eventual ly included Gdomon her top five list, he still would not
have been on the top five list of either of the other two

panel i sts, and thus presunmably woul d not have nade the "cut." To
the extent that the district court found the evidence of
discrimnation in the nmakeup of the review panel, the court

clearly erred.
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4. Evi dence of an Unwitten Policy to Discrimnate Agai nst
Persons Over Forty

The district court next stated that "[e]vidence was adduced"”
that the Service "had an unwitten policy discouraging pronotion
of persons over forty to upwardly nobile positions.” W assune
fromits inclusion of this oblique statenent in its findings that
the court accepted as fact that such a "policy" actually existed.
The record, however, does not support such a concl usion.

The only evidence that Odom produced on this point consists
of four statenents, which together cannot overcone the clearly
erroneous standard to support a finding of an "unwitten policy"
of age discrimnation. First, Inspector Smth, one of the review
panel i sts, nused that, at one point in his career, he may have
been denied both a pronotion and a | ateral nove because of age.
Second, Smith said that, in his opinion, persons over fifty did
not have the sanme chance for advancenent as younger workers.
Third, Inspector Qunp, the chairman of the review panel, had
witten "potential for advancenent” in his notes concerning
general factors that the panelists should consider; and he
testified that he had intended to use this factor only in the
event a tie-breaker becane necessary))which it never did.

Finally, there are Odom s self-serving but otherw se unsupported
assertions concerning his belief in the existence of such an
unwitten policy.

Al'l of the evidence adduced to denonstrate the existence of
such a "policy" is at nobst anecdotal and bare specul ation. W
thus hold that the district court's finding that the Service
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mai nt ai ned such an unwitten policy))and the inclusion thereof
anong the "circunstances" considered by the court in concluding
t hat discrimnation occurred))was clear error.

5. Statistical Evidence

Finally, the district court's |ast finding anong the
totality of circunstances supporting a determ nation that the
Service had discrimnated agai nst Gdomwas that "[t] he
statistical data . . . indicates [sic] exclusions of blacks and
persons over the age of forty as selectees for higher |evel
positions.” In our neticulous conbing of the record of this
appeal, we find no statistical evidence introduced by Cdom t hat
supports this finding.

The only itens of evidence introduced in the trial that
coul d be viewed (even erroneously) as statistical evidence are
found in the Service's responses to Odom s
i nterrogatories))responses which the Service entered into
evidence at trial. They are nothing nore than raw data of the
age, race, and location of persons pronoted to |evel 24 positions
in the inspection service from 1980-1983. (Odom i ntroduced no
analysis of this data. The "statistical evidence" that was
presented to the district court, wthout nore, is not conpetent
to prove anything. It is sinply inpossible to discern fromthe
record what (if anything) the Service's responses to the
interrogatories are supposed to nean))nmuch | ess to determ ne that
they "indicate[] exclusion of blacks and persons over the age of

forty as selectees for higher |level positions within the Postal
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| nspection Service."?” The district court's finding that this
so-called statistical evidence denonstrated discrimnation was
thus clearly erroneous.

C. VWhat the Evidence Does Show

Al t hough it does not denonstrate age-based or racial
di scrimnation, the evidence adduced in the instant case does
appear to confirm sonething else of an untoward nature: the
perpetuation of what, for lack of a better term is frequently
| abel ed the "good ol d boy" network. Mich of the evidence in this
case))e.g., the sublimnal nessages in Strader's reconmendations
and the fact that after the panel conpleted its work, More (who
was supposed to be the final decisionnmaker) called Strader and,
in effect, allowed himto pick the person he wanted to fill the
posi tion))gives us the inpression that the decisionmakers were
merely "going through the notions" of the required procedure
while in fact ensuring that Strader would get the person he
wanted to fill the new position. But even if that inpression is
correct, it does not anmpunt to racial or age-based
di scrimnation. Again, m sfeasance, nalfeasance, or non-
f easance))w t hout nexus to age or race))i s not actionable here.
The essence of the Service's explanation concerning why Odom
did not receive the subject pronotion is that, at the concl usion
of its pronotion process, Gdomwas sinply not the top-rated
candi date. Even though the conduct of the Service's process

m ght not pass the "snell test,” and m ght well raise eyebrows,

21 781 F. Supp. at 1199.
25



CGdom has failed to adduce forth sufficient evidence to
denonstrate that discrimnatory intent notivated the acts or
om ssions of anyone involved in the pronotion process.

In St. Mary's Honor Center v. Hicks,? the Suprene Court

recently discussed, at |length, the burden of proof applicable to
a claimof racial discrimnation.

The factfinder's disbelief of the reasons put forward
by the defendant (particularly if disbelief is
acconpani ed by a suspicion of nendacity) may, together
wth the elenents of the prima facia case, suffice to
show intentional discrimnation. Thus, rejection of
the defendant's proffered reasons, wll perm¢t the
trier of fact to infer the ultimate fact of intentional
di scrimnation,* and the Court of Appeals was correct
when it noted that, upon such rejection, "[n]o

addi tional proof of discrimnation is required." 970
F.2d at 493 (enphasis added). But the Court of
Appeal s’ holding that rejection of the defendant's
proffered reasons conpels judgnent for the plaintiff

di sregards the fundanental principle of Rule 301 that a
presunpti on does not shift the burden of proof, and

i gnores our repeated adnonition that the Title VI
plaintiff at all tinmes bears the "ultimte burden of
per suasi on. "

4 . BEven though (as we say here) rejection of
the defendant's proffered reasons is enough at law to
sustain a finding of discrimnation, there nust be a
finding of discrimnation."?

Odom has failed as a matter of law to denonstrate race or
age discrimnation, even though his evidence may be sufficient to
bring into question the objectivity of the Service's selection
process as adm nistered. But that al one cannot carry the day.

1]
CONCLUSI ON

22 US ___, 61 US LW 4782 (June 25, 1993).

2 61 U S.L.W at 4784 and n. 4.
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Odom failed to produce sufficient evidence that the reasons
given by the Service for his not receiving the pronotion were a
pret extual snokescreen masking racial or age-based
discrimnation. W have found the district court's express or
inplied factual findings, which supported its ultimte finding of
discrimnation, to be clearly erroneous. W therefore REVERSE
the judgnent of that court and RENDER judgnment in favor of the

Service, dism ssing Gdoms action.
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