IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1415

JOSEPH PAUL JERNI GAN,
Peti ti oner- Appel | ant,
vVer sus
JAMES A. COLLINS, DI RECTOR
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

(Decenber 15, 1992)
Before JOLLY, DAVIS, and SMTH, G rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

In 1981, a jury in Texas state court found Joseph Paul
Jernigan guilty of the col d-bl ooded nurder of Edward Hal e and nade
the findings necessary to sentence Jernigan to death. Jernigan now
seeks habeas corpus relief under 28 U S. C. § 2254. He contends
that in the absence of certain errors by his counsel and the trial
j udge, he woul d not have received the death penalty. Finding no
merit in his argunents, the district court granted sunmary j udgnent
in favor of the respondent, Janmes A Collins, the director of the
Texas Departnent of Crimnal Justice. W believe that Jernigan is

not entitled to habeas relief because he has not denonstrated that



any errors on the part of his attorney or the trial judge
prejudiced his trial. W, therefore, affirmthe decision of the
district court.

I

On July 3, 1981, Joseph Paul Jernigan and an acconplice
burgl ari zed a hone near the town of Dawson, Texas. Wile they were
there, the owner, Edward Hale, returned. Jernigan attacked Hal e,
hitting himrepeatedly in the face with an ashtray and attenpting
unsuccessfully to stab himwith a kitchen knife. Jernigan then
grabbed a nearby shotgun and shot Hale in the chest and neck.
After the shooting, Jernigan continued to burglarize the house.

The sheriff arrested Jernigan several days |ater based on
information his wfe, Vicki Jernigan, provided. A few days after
his arrest, Jernigan confessed to the nurder of Hale.

On Novenber 4, 1981, a jury convicted Jernigan of capital
murder. The jury made the findings required by Texas law for the
inposition of the death penalty, and the state trial court
accordi ngly sentenced Jernigan to death.

On direct appeal, the Texas Court of Crim nal Appeals affirned

the conviction and sentence. See Jernigan v. State, 661 S. W2d

939, 943 (Tex. Crim App. 1983) (en banc). The court held that
Jernigan's confession was | egally obtained, the jury was properly
selected and instructed, there were no errors in the joinder of

portions of the indictnent, and the prosecutors' closing argunent



did not deny Jernigan a fair trial. The United States Suprene
Court denied a petition for wit of certiorari.

In March of 1984, Jernigan sought collateral review in the
Texas state courts. After an evidentiary hearing, the state trial

court found, inter alia, that Jernigan's attorneys effectively

assisted himat trial and adequately prepared for the sentencing
phase of his trial. Accordingly, the state trial court denied
Jernigan's habeas petition. The Texas Court of Crim nal Appeals
al so denied himrelief.

At the tine he petitioned the state court for habeas relief,
Jernigan also petitioned the United States District Court, for the
Northern District of Texas, for a wit of habeas corpus. Jernigan
filed the petition on the docket of Judge Porter, who entered a
stay of execution on March 16, 1984. Jernigan contended he was
entitled tothe wit on ei ghteen grounds. The respondent, Janes A
Collins, director of the Texas Departnent of Crimnal Justice,
moved for sunmmary judgnent and both sides filed briefs with the
court. After hearing oral argunent, the district court adopted the
findings of the state court and granted sumrary judgnent in favor
of Collins. Jernigan appeals.

I
A
Jerni gan argues that the Texas statutory schene did not all ow

the jury to consider his mtigating evidence. Jernigan's death



sentence was based on the jury's affirmative responses to the
follow ng two questions:

1) Was the conduct of the defendant that caused the
deat h of the deceased comm tted deliberately and with the
reasonabl e expectation that the death of the deceased
woul d result?

2) Is there a probability that the defendant would
commt crimnal acts of violence that would constitute a
continuing threat to society?

Relying on our holding in Gaham v. Collins, 950 F.2d 1009

(5th Gr. 1992) (en banc), the district court held that the Texas
capital sentencing statute permtted the jury to fully consider the
mtigating evidence that Jernigan offered. |In Graham the Fifth
Circuit held "that Penry does not invalidate the Texas statutory
schene, and that Jurek continues to apply, in instances where no
maj or mtigating thrust of the evidence is substantially beyond the
scope of all the special issues."” G aham 950 F.2d at 1027.
Jernigan is now arguing that the Fifth Crcuit reached the wong
decision in G aham He relies--we nust say, rather weakly--on the
fact that G ahamwas a cl ose decision, and that the Suprene Court
has granted the wit of certiorari in Gaham casting doubt on our
decision in G aham

It must be no surprise that we think that G ahamand Penry are

har noni c. In Penry v. Lynaugh, 492 U. S. 302, 109 S. C. 2934

(1989), the state of Texas convicted the defendant of murder and
sentenced himto death. 1In the sentencing stage of his trial, the

def endant presented mtigating evidence indicating that he was



mldly retarded and that his parents had abused him while he was
grow ng up. The Suprene Court held that the Texas special issues,
W thout a special instruction, did not allow the jury to give
effect to the defendant's mtigating evidence, and, hence, the
jury's answers to the special issues did not reflect a "reasoned
nmoral response" to the defendant's mtigating evidence. Penry, 109
S.Ct. at 2949.

In G aham we reevaluated the Texas statutory schene in the
light of the Suprenme Court's decision in Penry. The defendant's
mtigating evidence in that case was his youth and his difficult
childhood. The Fifth Grcuit held that the Texas statutory schene
allowed the jury fully to consider the defendant's mtigating

evi dence. See also Cordova v. Collins, 953 F.2d 167 (5th Cr.

1992).

In the instant case, Jernigan's brother-in-lawand his sister-
in-law both gave mtigating evidence at the sentence phase of
Jernigan's trial. Both of themtestified basically that Jernigan
was a ki nd, gentle person who deserves a second chance. Jernigan's
brother-in-law testified that Jernigan had rededicated his life to
God.

Despite counsel's able argunents, we think that the Texas
Special |Issues allowed the jury to consider Jernigan's mtigating
evi dence. First, Gahamis the prevailing law in this circuit.
Second, irrespective of the continuing viability of G aham the

jury was easily able to give affect to Jernigan's mtigating



evi dence when it answers special issue nunber two, whichrelates to
whet her Jernigan represents a continuing threat to society.
Jernigan's evidence that he is kind and gentl e suggests that he is
not a continuing threat to society. Unfortunately for Jernigan
the jury found ot herw se.

B

We now turn to Jernigan's ineffective assistance of counsel
claim Jernigan argues that the district court used the wong
standard when it concluded that his attorneys provided himwth
effective assistance at trial. Jernigan contends that the district
court erred when it presuned that the state court's factual
findings were correct. Jernigan further contends that the district
court erred when it granted summary judgnent in favor of Collins
because the affidavits of M. Tullos Kozl owski and Lynn Mal one,
relating to his future dangerousness, created a genuine issue of
materi al fact.

(1)

We begin with Jernigan's allegation that the district court
used the wrong standard when it evaluated his claim that his
attorneys did not provide effective assistance of counsel. 1In the
district court, Jernigan alleged that his trial counsel were
ineffective in twelve different respects. Noting that Jernigan did
not plead the clains with the requisite specificity, the district

court dism ssed seven of Jernigan's twelve ineffective assistance



clains. The district court considered Jernigan's five renmaining
clains individually before rejecting them

Contrary to Jernigan's argunent, the district court correctly
applied the two-part standard for evaluating i neffective assi stance

of counsel clains that the Suprene Court established in Strickland

v. Washington, 466 U S. 668, 687 104 S.C. 2058, 2064 (1984)

Under Strickland, the defendant nust first denonstrate that "his

counsel's performance was deficient."” For his counsel's
performance to be deficient, the defendant nust show that his
attorney's errors were "so serious that his counsel was not
functioning as the "counsel'" the Sixth Anendnment guarantees the
def endant . Id. Second, the defendant nust also show that his
counsel's performance prejudiced himand lead to a trial "whose
result is unreliable.” [d. The petitioner has the burden of proof
on this claim He nust denonstrate, by a preponderance of the

evi dence, that his counsel was ineffective. Murtin v. Maqggio, 711

F.2d 1273, 1279 (5th Gr. 1983).
(2)

Moving on to the substance of Jernigan's ineffective
assi stance of counsel claim Jernigan conplains that his attorneys
failed to prepare for the punishnent phase of his trial. He
contends that his attorneys failed to investigate his background
and interviewhis famly nenbers. In the state court habeas cor pus
hearing, the court found that Jernigan's attorneys did investigate

hi s background and prepare for the puni shnent phase of his trial.



The district court presuned that the state court's factual findings
were correct and granted sunmary judgnent in favor of the
respondent, Collins. Jernigan contends that the district court
should not have adopted the state court's factual findings.
Consequently, Jernigan argues that he is entitled to a federa
hearing to evaluate his ineffective assistance of counsel claim
Jernigan's argunent fails for two reasons. First, Jernigan
bears the burden of proving there is a need for a federal
evidentiary hearing to evaluate his claim To neet that burden,
Jerni gan nust denonstrate that his "allegations, if proved, would

establish the right to habeas relief." Streetnman v. Lynaugh, 812

F.2d 950, 956 (5th Gr. 1987), quoting Townsend v. Sain, 372 U S.

293, 307 83 S.Ct. 745, 754 (1963). Jernigan has failed to neet

t hi s burden. As noted above, under Strickland, in order to neke

out an ineffective assistance of counsel claim the defendant nust
denonstrate, inter alia, that his counsel's performance prejudiced

himand led to a trial "whose result is unreliable.” Strickland,

104 S.Ct. at 2064.

According to Jernigan, if his attorneys had investigated his
background and interviewed his famly nenbers, they would have
di scovered mtigating evidence that woul d have convinced the jury
not to give himthe death penalty. The record does not support
this contention. Jernigan's famly nenbers testified in the state
court habeas hearing, and their testinony does not add

substantially to what was said by those who testified at trial



Jernigan's lead attorney, Jimmy Mrris, testified that he nmade a
strategic decision not to call nore nenbers of his famly because,
in his experience, juries do not respond well to that Kkind of
evi dence. Thus, Jerni gan has not established prejudi ce and, hence,
we nust reject his ineffective assistance of counsel claim
Jernigan's ineffective assi stance of counsel claimalso fails
because federal |aw generally requires the district court to

presune that the state court correctly found the facts in its

habeas corpus hearing. 28 U. S.C § 2254; King v. Collins, 945 F. 2d
867. 868 (5th Cir. 1991). Thus, unless Jerni gan denonstrates that
his case falls within one of the exceptions to this rule, the
district court was fully justified when it accepted the factua
findings of the state court. Jernigan argues that the district
court should have disregarded the state court's findings for the
followng three reasons. First, the state court hearing was not
full and fair. Second, the state court hearing did not adequately
devel op the material facts. Third, the record does not adequately
support the findings of the state court. 28 U S C 88§
2254(d) (3, 6, 8) .

W begin with Jernigan's contention that the state court
hearing was not full and fair. This argunent is frivol ous.
Jernigan was a party to the proceedi ng, and he was represented by
counsel. Furthernore, the court afforded himevery opportunity to

be heard. Accordingly, the state court provided a full and fair



hearing. See King, 945 F. 2d at 868; Summer v. Mata, 449 U. S. 539,

546-547, 101 S. Ct. 764, 769 (1981).1

Next, we consider Jernigan's contention that the parties did
not adequately develop the material facts in the state court
pr oceedi ng. W will only excuse a federal habeas corpus
petitioner's failure to develop material facts and nandate a
federal evidentiary hearing under two circunstances: First, the
petitioner can show cause for his failure to develop the facts in
the state court proceedi ng and actual prejudice resulting fromthat
failure; and second, when the petitioner can show that a
fundanental m scarriage of justice would result fromthe failure to

hold a federal evidentiary hearing. Keeney v. Tanmayo-Reyes,

US |, 112 S.C. 1715, 1721 (1992).

Jernigan can neither show cause for his failure to present
evi dence, nor can he denonstrate that the failure to hold a federal
evidentiary hearing has resulted in a fundanental m scarriage of

justice. To show cause, Jernigan nust denonstrate that "sone

obj ective factor external to the defense i npeded counsel's efforts”

Jernigan also contends that the state court was biased
against him He argues that the state court's factual findings and
one of its statenents denonstrate bias. Jernigan failed to raise
this argunent before the district court, and, hence, he waived it.
Lincecumv. Collins, 958 F.2d 1271, 1280-1281 (5th Cr. 1992). 1In
addition, this argunent is totally without nerit. Jernigan argues
that the lack of support for the state court's findings in the
record proves bias. This argunent assunes that the record does not
support the state court's findings. Yet, that is the very
proposition the argunent is intended to prove. Thus, Jernigan's
argunent is circular and, hence, frivol ous.

-10-



to devel op the evidence. Md eskey v. Zant, 499 U.S. |, 111 U S

S.Ct. 1454, 1470 (1991). No external concerns or events prevented
Jernigan fromcalling his wtnesses, and we have al ready concl uded
that the state court afforded him a full and fair hearing.
Simlarly, Jernigan cannot show that the absence of a federal
evidentiary hearing has resulted in a fundanental m scarriage of
justice. To show a fundanental m scarriage of justice, Jernigan
woul d have to denonstrate "by clear and convincing evidence that
but for a constitutional error, no reasonable juror would have

found [him eligible for the death penalty."” Sawer v. Witley,

us 112 s . 2514, 2517 (1992). As noted above,
Jernigan's new mtigating evidence is cunulative of what he
presented at trial, and it certainly does not show that a
reasonabl e jury woul d not have given himthe death penalty. Thus,
we nust reject Jernigan's argunent that he deserves a federa
heari ng because the facts were not adequately developed in the
state hearing.

We now turn to Jernigan's allegation that the record does not
support the state court's findings. In particular, Jernigan
conpl ai ns about findings of fact nunbers seventeen and ni net een:

17) The fam |y nenbers' testinony presented by Appli cant

at this hearing would not have hel ped Applicant in any

way in the trial and woul d not have changed the outcone

of the trial

19) The attorneys for Appl i cant did make an

i nvestigationinto Applicant's background for the purpose

of securing wtnesses to testify in mtigation of
puni shnment and they called all of the witnesses that they

-11-



bel i eved woul d hel p the Applicant, and the attorneys for

the Applicant strategically determ ned that the people

named by Applicant in his petition for wit of habeas

corpus would be nore than hel pful to Applicant's case.

We find unconvincing Jernigan's argunent that the record does
not support these findings. Jernigan's argunent is based on the
affidavit of M. Tullos Kozlowski, one of his trial attorneys
Kozl owski, who did not testify at the hearing, now clains that she
did little or nothing to prepare for trial. She specifically
asserts that she did not speak to Jernigan's famly nenbers or
ot herwi se prepare for the sentencing phase of the trial.

Despite Kozl owski's current allegations, we believe that the
record supports the state court's findings. Kozl owski seens to
have exaggerated her role in the trial. It was her first nurder
trial, and in the sentencing phase of the trial, she only cross-
exam ned one witness. M. Mirris, the |lead attorney, had al ready
participated in over a hundred nurder trials and is now a judge on
the Texas court of crimnal appeals. At the state habeas corpus
hearing, he testified that he prepared for the sentenci ng phase of
the trial, and that he made a tactical decision not to call
Jernigan's fam |y nenbers because, in his experience, juries do not
respond well to this kind of evidence. Furthernore, as we have
already noted, testinony by several nore of Jernigan's famly

menbers woul d not have added substantially to the evidence before

the jury. Thus, from our review of the testinony of Jernigan's

-12-



famly nmenbers and the testinony of Mrris, we conclude that the
state court's findings are fully supported.
C

Finally, we consider Jernigan's contention that the testinony
of three attorneys at the sentencing phase prejudiced his trial.
The three attorneys were: 1) M. Lynn Malone, a district attorney
i n another court, 2) M. WAl den, an assistant attorney general for
the state of Texas, and 3) M. Nichol son, a fornmer judge. They al
testified during the punishnent phase of the trial that Jernigan
was likely to commt violent crimnal acts in the future. These
attorneys were not professional experts in human behavi or, and only
one of them had any personal know edge about the defendant.
Jerni gan argues that this evidence was unreliable and its adm ssion
violated his rights under the Fifth, Sixth, and Ei ghth Arendnents.

W review state evidentiary rulings nerely to determ ne
whet her the trial judge's error was so extrene that it constituted

a deni al of fundanental fairness. Evans v. Thigpen, 809 F.2d 239,

242 (5th Cr. 1987). Thus, the erroneous adm ssion of prejudicial
testinony justifies habeas corpus relief only when it played a
"crucial, critical [and] highly significant" role in the trial

Andrade v. McCotter, 805 F.2d 1190, 1193 (5th Cr. 1986). Because

our review is limted to errors of constitutional dinension,
federal courts do not review the nere admssibility of evidence

under state law. Peters v. Witley, 942 F.2d 937, 940 (5th Cr

1991) .

- 13-



Collins argues that the testinony of the attorneys was
adm ssi bl e under state |aw, and hence, adm ssion of the evidence
was not an error reaching constitutional dinension. The Texas
courts have held that the lay opinion of a prosecutor is relevant
and adm ssible evidence in a capital case on the issue of the

defendant's future dangerousness. Esquivel v. State, 595 S. W2d

516, 527-528 (Tex. Crim App. 1980); Sinmmons v. State, 594 S. W 2d

760, 763 (Tex. Cim App. 1980); Burns v. State, 556 S.W2d 270,

280 (Tex. Crim App. 1977). In Burns, a district attorney
testified during the sentencing stage of a nurder trial that "once
they have commtted one offense they are a nenace to society and
continue to do so," and that in his opinion, the defendant would
commit violent crimnal acts in the future. 1d. The situation in
Burns is anal ogous to the instant case. Thus, the precedents nake
clear that the evidence of the three attorneys was adm ssi bl e under
Texas | aw.

Even i f the evidence was not adm ssi ble in Texas, Jerni gan has
not denonstrated that the evidentiary error, if any, nade his trial
fundanentally unfair. He had every opportunity to cross-exan ne
the attorneys and to call his own wtnesses to rebut their
testinony. Relying on Malone's affidavit, Jernigan argues that the
attorneys' testinony was full of msrepresentations. Mal one' s
af fidavit, however, does not indicate that he m srepresented the
truth when he testified. Instead, he says in his affidavit that he

now believes that the judge should not have permtted the jury to

-14-



consider his testinony because he was not qualified to testify.

Mor eover, the testinony of the three attorneys played a snal
roleinthe trial. The state presented evidence that Jerni gan had
been involved in nunerous other crines including several other
violent burglaries. The state also presented evi dence concerning
Jernigan's behavior while in custody that indicated he was a
vi ol ent person. Finally, seven | aw enforcenent officers testified
that Jernigan was reputed to be a violent, dishonest person.
Considered in the light of all the other evidence, the testinony of
the three attorneys was not a critical, highly significant part of
the trial and, thus, does not, in any event, justify habeas corpus
relief.

1]

For all of the foregoing reasons, we AFFIRM the decision of

the district court.

AFFI RMED
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