UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-1489
Summary Cal endar

MCI  TELECOVMUNI CATI ONS CORPORATI ON,
Pl ai ntiff-Appellant,
VERSUS
CREDI T BUI LDERS OF AMERI CA, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Septenber 7, 1993

On Remand fromthe Suprene Court of the United States

Before JOLLY, DUHE and BARKSDALE, Circuit Judges.
DUHE, Circuit Judge:

MClI  Tel ecommuni cations Corporation (M) sued its custoner,
Credit Builders of Anerica, Inc. (Credit Builders), to collect
unpai d charges for tel econmuni cati ons services. The district court
concluded that it | acked subject matter jurisdiction, and di sm ssed

t he case. We affirned. MCl Tel ecommuni cations Corp. Vv. Credit

Bui l ders of Am, Inc., 980 F.2d 1021 (5th Cr. 1993). The Suprene

Court granted certiorari, vacated our decision, and remanded the
case wWth instructions "consider the question of nobotness." After
considering this issue, we conclude that the controversy is not

nmoot, and reinstate our previous opinion.



l.

At the outset, we note that neither party raised the issue of
nmoot ness on appeal. However, we can surm se that the Suprene Court
was alerted to this possibility when counsel for Credit Builders,
inlieu of a brief, filed the followng letter with the Oerk of

t he Court:

| regret toinformyou that neither ny client nor ny

firmcan afford to file a response to this case. My
client is out of business and its representatives gone to
ground.... | cannot reasonably pursue this case w thout

ny client's perm ssion or support.!?
We assune that, based on this letter, the Suprenme Court concl uded
that MCI may no | onger have any neani ngful renedy and that the case
is therefore noot.
.
We have held that a case is not nooted by the fact that an
i npecuni ous judgnent debtor may lack the neans to satisfy a

judgnent. See Cox v. Sunbelt Sav. Ass'n, 896 F.2d 957, 959-60 (5th

Cr. 1990); Triland Holdings & Co. v. Sunbelt Serv. Corp., 884 F. 2d

205, 208 (5th Cr. 1989); Ratner v. Sioux Natural Gas Corp., 770

F.2d 512, 516 (5th Gr. 1985). As we stated in Triland Holdings &
Co. :

The general rule is that "[c]lains for damages or other
monetary relief automatically avoi d nootness, so | ong as
the claimremains viable. Damages should be denied on
the nerits, not on grounds of nootness." FSLIC, however,
argues that Sunbelt Savings has no assets with which to
sati sfy a judgnent that m ght be rendered against it, and
thus even if Triland Hol di ngs and Tril and I nvestnents are
successful in proving their clains in the district court

! Likewi se, when this case was first heard on appeal, Credit
Buil ders did not file any brief with this court.
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they wll be unable to collect. We have held that
"[d]ifficulties in fornmulating a renedy in an otherw se
living case do not evidence the absence of a case or

controversy." In Ratner, we went on to hold that "the
mere possibility that a judgnent debtor |acks the neans
to satisfy its nonetary liability does not kill the

issues in a case. An indigent defendant otherw se could
defeat any lawsuit sinply by asserting that his poverty
moots the clainms against him"
884 F.2d at 208 (internal citations omtted).
On the record before us, we cannot say that MCI will never be
able to satisfy its claimagainst Credit Builders. Because "[we
are unable to conclude that all potential forns of relief are

permanent|ly precluded,” id., the controversy is not noot. See Cox

V. Sunbelt Sav. Ass'n, 896 F.2d at 960; Tril and Hol di ngs & Co., 884

F.2d at 208. Consequently, we reinstate our previous opinion,
which affirmed the district court's conclusion that it |acked
subject matter jurisdictionover MCl's suit to collect a delingquent

phone bill. See Marshall v. lLocal Union No. 639, Int'l Bhd. of

Teansters, 593 F. 2d 1297, 1301 n. 16 (D.C. Cr. 1979) (If a case can
be di sposed of on either jurisdictional or nootness grounds, "then
a court should not postpone decision while the other ground is
i nvestigated.").
L1l
For the foregoing reasons, we conclude that the controversy
between the litigants is not noot. We reinstate our previous

opi nion, MJ Tel ecomunications Corp. v. Credit Builders of Am,

Inc., 980 F.2d 1021 (5th Gr. 1993).
PRI OR OPI Nl ON REI NSTATED.



