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(March 17, 1993)

Before POLITZ, Chief Judge, H Gd NBOTHAM and WENER, GCircuit
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POLI TZ, Chief Judge:

Her man Col df aden, convicted after a guilty plea of unlawf ul
i ndustrial waste discharge in violation of Dallas Code Chapter 49
and 33 U S C 8 1319(c)(2)(A), appeals the sentence inposed.

Finding no error, we affirm

Backgr ound

ol df aden, as director and treasurer, operated Control Sewer
and Pipe Ceaning, Inc., a Texas concern engaged primarily in

removal of liquid industrial waste and sewer cleaning. In



Septenber 1990 a grand jury returned an 18-count superseding
i ndi ctment chargi ng Gol df aden and Control Sewer with conspiracy to
violate and nunmerous substantive violations of federal |aw
governing i ndustrial waste transportation and di sposal. Gol df aden
agreed to plead guilty to one court of unlawful industrial waste
di sposal in violation of 33 U.S.C. § 1319(c)(2)(A); the prosecutor
agreed to dismss the remaining counts and prom sed to nake no
sentenci ng recommendation and to pursue no further prosecutions
arising fromthe operations. The trial court accepted Col df aden's
plea and sentenced him to 36 nonths inprisonnent, one year of
supervi sed rel ease, a $75,000 fine, and the mandatory assessnent.?
Gol df aden tinely appeal ed his sentence.

Because the governnent made a recomendation relating to
sentencing in violation of its obligation under the pl ea agreenent
we vacated the sentence and renmanded for resentencing before a
different judge.? Qur opinion also addressed several of

ol df aden' s ot her contenti ons. W found that the district court

! The trial court sentenced Gol df aden under U.S.S. G
8§ 2QL.2, arriving at a total offense |evel of 22. That figure
i ncluded a four-point increase for disposal wthout a permt under
section 2QL.2(b)(4). In addition, Goldfaden's offense |evel
reflected a two-point increase for obstruction of justice under
section 3Cl.1 resulting fromhis attenpt to conceal evidence of his
wrongdoi ng fromDal | as authorities, as well as the district court's
finding that he perjured hinself at the sentencing hearing.
ol df aden' s of fense | evel and crimnal history category resulted in
a guideline sentencing range m ninum of 4l1l-nonths inprisonnent.
The district court inposed the 36-nonth maxi mum dictated by
33 US.C 8 1319(c)(2). See U S S.G § 5GL 1(a).

2 United States v. ol dfaden, 959 F.2d 1324 (5th Cir.
1992). (Coldfaden I).



properly increased Gol df aden's of fense | evel for di scharge w t hout
a permt and for obstruction of justice, but concluded that the
court should have applied U S. S. G § 2Q1. 3.

On remand CGol df aden was sentenced under section 2QL.3. The
offense level of 20 ascertained at the proceeding on renmand
included a four-point upward adjustnment for disposal wthout a
permt wunder US S G 8§ 2Ql.3(b)(4), and a two-point upward
adj ustnment for obstruction of justice as a result of GCol dfaden's
prior conduct. The district court sentenced Gol df aden to 33 nont hs
i mprisonnment,® a $75,000 fine, one year of supervised rel ease, and

the mandatory assessnent. Once again, CGoldfaden tinely appeal ed.

Anal ysi s
Gol df aden now chal | enges t he four-point of fense | evel increase
for disposal wthout a permt and the two-point increase for
obstruction of justice resulting fromhis perjury at the original
sentenci ng proceedings.* W review de novo the district court's

application of the Guidelines,® and find both of CGol df aden's cl ai ns

3 ol df aden' s of fense | evel and crimnal history yielded a
gui deline sentencing range of 33-41 nonths inprisonnent. See
U S. S.G 8 5A, Sentencing Tabl e.

4 Gol df aden does not di spute the perjurious nature of that
testinony. W note that the district court applied the obstruction
of justice enhancenent on the basis of his attenpted conceal nent of
records fromauthorities as well as his perjured testinony.

5 E.qg., United States v. Shell, 972 F.2d 548 (5th Cir.
1992) .



devoid of nerit.

1. Di scharge Wthout a Permt

Gol df aden maintains that because Dallas allows sewerage
di sposal only by trucks with treatnent equi pnent, he coul d not have
obtained a permt and the district court should not have increased
his of fense level for failing to secure one.® Gol dfaden correctly
poi nts out that the upward adjustnent under U . S.S.G 8§ 2QL. 3(b)(4)
applies only where regulations require a permt.’ However, as
ol df aden acknow edges, Dallas allows waste discharge into its
sewer system by permit only. The use of inproper equi pnent does
not excuse Gol dfaden's failure to obtain the required permt. This
argunent founders.

ol df aden argues in the alternative that the enhancenent for
di sposal without a permt again punishes conduct accounted for in
the base offense level. As we previously have noted, sentencing
courts nust followthe clear mandate of the Guidelines, even where

nore t han one of fense | evel increase for the sane conduct results.?®

6 Because this argunent |acks nerit, we need not address
t he governnent's contention that Goldfaden's failure to raise it on
his first direct appeal precludes its assertion now.

! US S G 8§ 2QL.3(b)(4), Application Note 7.

8 See United States v. Rocha, 916 F.2d 219 (5th G r. 1990)
(unl ess expressly prohibited by CGuidelines, sentencing courts nust
apply offense |evel enhancenent for conduct already taken into
account el sewhere), cert. denied, 111 S. C. 2057 (1991); United
States v. Vickers, 891 F.2d 86 (5th Gr. 1989) (guideline sentence
for escape could be enhanced by adding crimnal history points
under U.S.S.G 8 4Al.1(e) for offense conmmitted while in custody).




Not wi t hst andi ng the Sentenci ng Conmm ssion's pendi ng proposal for
changes to U.S.S.G 8§ 2Ql.3(b)(4) to avoid "double counting," the
district court properly foll owed the clear and conpel i ng | anguage
of that section as presently witten.® There was no error.

2. bstruction of Justice

ol df aden argues that the vacatur of his initial sentence
precl udes an of fense | evel enhancenent on remand for obstruction of
justice based on his prior perjured testinony. W do not agree.
The vacating of the earlier sentence in no way di mni shed the fact
or inpact of Col dfaden's perjury.

ol df aden further contends that because his perjured testinony
did not relate to his offense of conviction, it should not cause an
of fense | evel increase under U S.S.G § 3Cl.1. As Col df aden not es,
the guidelines refer to obstruction of justice "during the .
sentencing of the instant offense." Al though we previously have
recognized that this Jlanguage nmay require a |link between
obstructive conduct and the offense of conviction, we have not

resol ved that question and need not do so now. The district court

o Gol df aden |; accord United States v. Ellen, 961 F.2d 462
(4th CGr.) (defendant convicted of unl awful waste di scharge w t hout
permt properly subjected to offense |evel enhancenent under
US S G 8 2QL.3(b)(4)), cert. denied, 113 S.C. 217 (1992).

10 US S G 8§ 3Cl.1 (enphasis added).

1 United States v. Rogers, 917 F.2d 165 (5th Cir. 1990),
cert. denied, 111 S. C. 1318 (1991), overruled on other grounds,
United States v. Lanbert, 1993 W. 35719 (5th Cr. Feb. 16, 1993)
(en banc); United States v. Roberson, 872 F.2d 597 (5th Gr.),
cert. denied, 493 U S. 861 (1989).




found that at his original sentencing hearing Gol df aden gave fal se
testi nony about the anmount of waste involved in the offense to
whi ch he pleaded guilty and about his illegal waste disposal on
ot her occasions. Statenents at sentencing about the severity of
the offense of conviction and simlar conduct on other occasions
are patently relevant to sentencing. Col df aden' s perjurious
statenents fully support the upward adjustnent for obstruction of
justice.??

The sentence i s AFFI RVED

12 Because Col df aden's perjury al one sufficiently supports

the district court's upward adjustnent, we need not address the

effect of his attenpt to conceal evidence from investigating
authorities.



