UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1694
Summary Cal endar

Spencer Charl es Parker,
Pl ai ntiff-Appellant,
VERSUS

Don Carpenter, Sheriff, ET A .,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

(Novenmher 23 1992)
Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.

THORNBERRY, Circuit Judge:

Proceeding pro se and in forma pauperis, Parker filed an
action wunder 42 US C. 8§ 1983 alleging retaliatory acts,
deli berate tardiness intending to serious traumati zed injuries and
deli berate lack of adequate post-operative treatnent. No
evidentiary hearing was ordered by the district court, and the
action was di sm ssed because the court concl uded t hat Parker had no
realistic chance of ultimate success in the action. In addition,
the court noted that Parker was attenpting to re-litigate clains
previously made in a simlar action. Finding nerit in Appellant's
clains, we reverse the dismssal of Appellant's action and direct

the district court to conduct proceedings not inconsistent with



t hi s opi nion.
Facts and Prior Proceedi ngs

Appel | ant Spencer Charles Parker filed this civil rights
action against Tarrant County Sheriff Don Carpenter, the Tarrant
County Medical Exam ner and the jail and jail admnistrator. The
action was filed in forma pauperis pursuant to 28 U . S.C. § 1915.
Appel l ant alleges that the defendants violated his civil rights
when, out of retaliation, ajail guard noved Appellant froma | ow
risk mnimumsecurity facility to a high security area i nhabited by
nmore violent inmates. As a result of the transfer, Appellant was
permanently disabled by the loss of his right eye after being
assaulted by a violent inmate. Appellant further all eges that jail
personnel were slow to get him nedical attention and were |ater
indifferent toward getting himtinely post-operative treatnent.

The district court dismssed the action concluding that
Appellant had no realistic chance of wultinmate success on his
clains.?

St andard of Revi ew
This court reviews dismssal of a civil rights action filed by

a pretrial detainee proceeding in forma pauperis for abuse of
di scretion. Cay v. Estelle, 789 F.2d 318, 326 (5th Gr. 1986)
(citing G een v. MKaskle, 788 F.2d 1116, 1120 (5th Cr. 1986)).

L'While a district court nmay dismss sua sponte an | FP
proceedi ng as frivolous after initial exam nation of the
conplaint, the court need not |abel the dism ssal "frivol ous"
under 28 U. S.C. 8§ 1915(d). Spears v. MCotter, 766 F.2d 179, 181
(5th Gr. 1985). This circuit approves dism ssal of an |IFP
proceedi ng under § 1915(d) when it | acks an arguable basis in
fact and law. ANCAR v. SARA Plasma, 964 F.2d 465 (5th Gr.

1992) .



Di scussi on
A.  The Controlling Principles

Due to potential abuses by prisoners proceeding in form
pauperis, this circuit has given district courts broad discretion
in making the determnation of whether an in forma pauperis
conplaint is frivolous. Cay, 789 F.2d at 325 (citations omtted).
As we have noted before, it is not al ways easy to determ ne whet her
a claimis frivolous sinply by examning a conplaint witten by a
prisoner unfamliar with the rules of our courts. Pri soner
conplaints, nore often than not, are difficult to decipher.
However, this court has insisted that when it is not apparent from
the face of the conplaint whether the prisoner's contentions are
frivolous or not, the district court should nmake an effort to
devel op the known facts until satisfied that either the clains have
merit or they do not. See Cay, 789 F.2d at 325. W have
suggested that this may be done in a nunber of ways.? It should
be renmenbered that Congress enacted 8 1915 to allow indigent

persons neani ngful access to the federal courts. Wile this court

2 Adistrict court may send a questionnaire to a prisoner
before service, requiring himto give greater detail about the
facts and his clains. Cay, 789 F.2d at 323 (citing Watson v.
Ault, 525 F.2d 886, 893 (5th Cr. 1976)). The court may al so
authorize a magi strate to hold an evidentiary hearing to
determ ne whether the clains are frivolous. Cay, 789 F.2d at 323
(citing Spears, 766 F.2d at 182). This is otherwi se known as a
Spears hearing. In addition, this circuit cited with approval
the procedure devel oped by the Tenth Crcuit: ordering the
prison officials to investigate the facts surrounding a civil
rights suit by inmates to construct "an adm nistrative
record...to enable the trial court to...nake a determ nation [of
frivolity]...." Cay, 789 F.2d at 323 n.4 (citing Martinez v.
Aaron, 570 F.2d 317 (10th Cr. 1978). Mre recently, this court
allowed a pro se § 1983 conpl ai nant to conduct discovery in
order to nore adequately state his claim Mirphy v. Kellar, 950
F.2d 290 (5th Gr. 1992).



is mndful that in forma pauperis conplaints have the potential to
flood the federal judiciary wwth frivolous litigation, it is also
i ncunbent upon the district courts to be sensitive to possible
abuses by the prison system in order to ensure that prisoner
conplaints, especially pro se conplaints, are not dismssed
prematurely. Jackson v. Cain, 864 F.2d 1235, 1241 (5th G r. 1989)
(citing Taylor v. Gbson, 529 F.2d 709, 713 (5th Cr. 1976)).°3
Repeati ng what we have stated before,

An opportunity should be provided [for] the prisoner to

devel op his case at | east to the point where any nerit it

contains is brought to |light... Pro se prisoner

conplaints nust be read in a |liberal fashion and shoul d

not be dism ssed unless it appears beyond all doubt that

the prisoner could prove no set of facts under which he

woul d be entitled to relief.
| d. The Suprenme Court defines a "frivolous" conplaint as a
conplaint |acking any arguable basis either in law or in fact.
Neitzke v. WIlliams, 490 U S. 319, 109 S . C. 1827, 1831, 104
L. Ed.2d 338 (1989). Utilizing these principles in reviewng the
dismssal of this prisoner's pro se conplaint, we find that the
district court abused its discretion. We cannot say, wthout a
nor e t horough presentation of the facts, that Appellant's conpl aint
| acks any arguable basis either in law or in fact that would

entitle himto relief in this circuit.

B. The Legal d ains

3 This is not to say that there exists no situation where,
based solely on an exam nation of the conplaint, the conplaint
could be dism ssed as frivolous. For exanple, under sone
situations, a prisoner nmaking allegations under the Ei ghth and
Fourteenth Anendnents nust allege facts sufficient to establish
that prison officials were deliberately indifferent to his
rights. See Daniels v. Wlliams, = US |, 106 S.C. 662, 88
L. Ed. 2d 662 (1986); Wiitley v. Albers, = US |, 106 S.C
1078, 89 L.Ed.2d 251 (1986).



1. Retaliation

The record indicates that Appellant was a pretrial detainee
during the events that formthe basis of his conplaint. In Bell v.
Wl fish, 441 U. S. 520, 99 S.Ct. 1861, 60 L.Ed.2d 447 (1979), the
Suprene Court determned that pretrial detainees nay not be
subjected to treatnment anounting to puni shnment since they have not
been adj udged guilty of any crinme. Therefore, if a particular act,
condition or restriction acconpanying pretrial detention anmounts to
puni shnment, it is forbidden. Cupit v. Jones, 835 F.2d 82, 85 (5th
Cr. 1987). In addition, this circuit holds that an action or
inaction related to a pretrial detainee is considered puni shnment
unless it is reasonably related to a legitinmate governnental
objective. Id. Appellant's conplaint alleges that after he had a
verbal altercation with a jail officer, he was punished or
retaliated against when he was transferred from the |ow-risk
m ni mum security section to the overcrowded violent i nmate section
of the Tarrant County Jail. He alleges that it was conmon practice
after a verbal altercation with jail personnel to sinply be noved
around within the m ninumsecurity section, not transferred to the
vi ol ent of fenders section. He further alleges that when he was
pl aced in the violent offender section, he was denied access to a
bed to lay down on, despite jail official's know edge of his
serious back condition. It appears that Appellant has plead that
his transfer to the violent i nmate secti on was an act of puni shnent
which is a |l egal claimcognizable under a 8 1983 claim W cannot
say that Appellant's conplaint |acks an arguable basis in | aw and

fact because pretrial detainees are entitled to protection from



adverse conditions of confinenent created by prison officials for
punitive purposes. | d. In addition, we cannot say that the
governnent had a legitimte objective for noving Appellant to the
vi ol ent i nmat e secti on because there has never been any evidentiary
hearing in this action nor have the opposing party defendants even
been served.
2. Medical Treatnent

Pretrial detainees are entitled to reasonable nedical care,
"unless the failure to supply it is reasonably related to a
| egiti mate governnental objective." Cupit, 835 F. 2d at 85. No one
can say for sure whether Appellant's treatnent was reasonable
W t hout the presentation of nore facts. Therefore, upon remand,
the district court should fully investigate the facts surroundi ng
Appel l ant's all egati ons of unreasonabl e nedi cal care.

C. Appointnment of Counsel
This court nmay base a decision to appoint counsel on many

factors, including:

1. the type and conplexity of the case;

2. the petitioner's ability adequately to present and
i nvestigate his case;

3. the presence of evidence which |argely consists of
conflicting testinony so as to require skill in
presentation of evidence and in cross-exam nation;
and

4. the likelihood that appointnment will benefit the
petitioner, the court, and the defendants by
"shortening the trial and assisting in just
determ nation."

Mur phy, 950 F.2d at 293 n.14 (quoting Cooper v. Sheriff, Lubbock
County, Texas, 929 F.2d 1078, 1084 (5th Gr. 1991)). | f
Appellant's clainms survive prelimnary exploration, in |ight of

factors two and three above--nanely that Appellant is a prisoner



who, w thout counsel, would have to investigate by hinself the
prison's policies and enployees of the very jail where he is
incarcerated--we direct, in addition to holding sone type of
evidentiary hearing, the district court to appoint counsel to help
the Appell ant fully investigate his clains and provide
representation at any evidentiary hearings.
D. Prior Simlar Cains
The district court states in its nmenorandum opinion that
Appel l ant has attenpted to relitigate clains previously dism ssed
for want of a realistic chance of ultimte success and therefore
his present conplaint warrants dism ssal. After review of the
record, we find that Appellant's claim of retaliation is a new
claim not previously brought before the district court. I n
addition, the record indicates that Appellant's nedical clains,
whi | e argued previously before the district court, were never fully
investigated in conformance with prior decisions of this court.
See Jackson, 864 F.2d at 1241.
Concl usi on

Appellant's conplaint alleges clains that if substanti ated,
woul d entitle Appellant to relief inthis circuit. Wether or not
Appel | ant can sustain those clai ns agai nst the Tarrant County Jai
and its enployees can only be determned if Appellant is given a
chance to fully investigate the events surrounding his clains.
Therefore, we reverse the dismssal of Appellant's action and

remand for proceedi ngs consistent with this judgnent.



