UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1742

STEPHEN RAY NETHERY,
Peti ti oner- Appel | ant,

ver sus

JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

(June 11, 1993)

Before PCOLI TZ, Chief Judge, KING and BARKSDALE, Circuit Judges.
POLI TZ, Chief Judge:

Stephen Ray Nethery was convicted of capital nurder and
sentenced to death by the Texas state court. Wth all direct
appeal s and collateral state reviews exhausted he seeks federal
habeas relief. The district court denied his application and
refused to grant a certificate of probable cause for appeal. W

granted CPC. For the reasons assigned, we affirm



Backgr ound

On the evening of February 22, 1981, Nethery net a wonman in a
Dall as bar. They consuned several strong drinks and he persuaded
her to leave the bar with himto go to a secluded spot to snoke
mar i huana. They drove to an area near a lake in a high crine area
and parked. It was well after mdnight. Net hery nade sexual
advances which his conpanioninitially resisted. A pistol fell out
of his pocket. He caused her to disrobe. He did I|ikew se and t hey
engaged i n sexual relations over an extended period. A police car
on patrol spotted them and pulled up al ongside. Two officers
exited their vehicle; Oficer Phillip Brown approached the Nethery
auto and shined his flashlight inside. Oficer John McCarthy stood
by the police auto. As Oficer Brown illumnated the interior of
Net hery's car the woman was attenpting to put on her clothes
Net hery was naked. Oficer Brown told them that they could be
arrested and instructed themto | eave the area.

At this point Brown turned to return to the police cruiser.
As he did, Nethery exited his car, rested his armon the top of his
vehicle, said "I'msorry," and fired three quick shots. He hit
O ficer MCarthy. Oficer Brown returned fire and Nethery ran
toward the | ake. Brown pursued and chased Nethery into the | ake
where Nethery finally surrendered. Upon returning to the parked
vehi cl es, Brown found his patrol partner on the ground, calling for
help on his nobile radio. Oficer McCarthy was rushed to the
hospi tal but subsequently died of the gunshot wound to the back of
hi s head.

Net hery was indicted and tried for capital nmurder in Dallas



County. Pursuant to Texas procedure,! the jury first determ ned
his guilt and then considered three statutorily mandated speci al
issues.? In response to these questions, the jury found (1) that
Net hery' s conduct was del i berate and undertaken with the reasonabl e
expectation of McCarthy's death; (2) that there was a probability
that Nethery would commt further crimnal acts that would
constitute a threat to society; and (3) that Nethery's conduct was
unreasonabl e in response to any provocation by Oficer MCarthy.
Based on these answers, Nethery was sentenced to death by | ethal
i njection.?

Net hery's appeal to the Texas Court of Crimnal Appeals was
direct and automatic. That court found no reversible error in any
of his 55 points of error.* The Suprene Court denied his petition
for certiorari, rendering his conviction final, in early 1986.°

Net hery next turned to the wit of habeas corpus. The sane
judge who had presided over his trial denied his first state
application and resentenced himto death. Nethery maintains that
at this point the judge disclosed his close personal relationship

wth Oficer McCarthy. Nethery appealed the denial to the Texas

1See Tex. Code Crim Proc. art. 37.071.

2The jury was also instructed that it could consider evidence
of tenporary insanity caused by intoxication.

STex. Code Crim Proc. art. 37.071.

“Net hery v. State, 692 S.W2d 686 (Tex. Crim App. 1985) (en
banc), cert. denied, 474 U S. 1110 (1986).

°Net hery v. Texas, 474 U.S. 1110, 106 S.Ct. 897 (1986).



Court of Crimnal Appeals, adding a claimof judicial bias. That
court again denied relief.

Net hery thereafter filed his first application for a federal
wit, which was dism ssed for failure to exhaust a claim He did
nothing until his execution was reschedul ed, at which point he
returned to the state district court again seeking habeas relief.
This tine a different judge was assigned to the case. The court
found no factual or legal basis for relief. The Texas Court of
Crim nal Appeal s affirned.

Net hery then filed the i nstant application for federal habeas.
The district court assigned the matter to a nagi strate judge who
held an evidentiary hearing. The nmagistrate judge found no
credi bl e evidence supporting Nethery's claimof judicial bias and
recommended that the application be denied. The district court
adopt ed the recommendati on and deni ed an application for CPC. W
grant ed CPC.

Anal ysi s

JUDI Cl AL BI AS

Nethery clains that his trial was tainted by the presiding
judge's failure to disclose a close personal friendship wth the
deceased officer. He contends that the relationship did not becone
apparent until the judge went into "an enotional tirade" during a
resentencing hearing on Nethery's application for state habeas
relief. The record of that hearing indicates that the judge
sentenced Nethery to die on MCarthy's birthday and then

imediately called a short recess. After returning, the judge



directed the clerk to send a copy of the death warrant to Nethery
so he could "study it" before he died. Nethery clains the judge
al so professed a close friendship to the victim although the
record is silent in this respect. The state contends that the
judge sinply was appalled by the senseless killing.

The accused in any crimnal trial is guaranteed the right to
an inpartial tribunal.® To secure relief on this basis, Nethery
had to establish that the judge was influenced by interests apart
fromthe admnistration of justice and that this bias or prejudice
resulted in rulings based on other than facts devel oped at trial.’

Net hery's conclusion of bias is premsed on the judge's
alleged friendship with Oficer McCarthy. The state habeas court
received conflicting affidavits from the trial judge and Nancy
Berry, Nethery's friend and spiritual advisor, regarding the
judge's statenents at the resentencing hearing. Berry clained to
have heard the judge profess a friendship with the victim the
judge denied this and maintained that he was not personally
acquainted with the victim The record of the resentencing hearing
is silent with respect to the judge's supposed reference to a
friendship with the victim corroborating the judge's version of
events. The state habeas court found as a matter of fact that the
judge was not a personal friend of the victim Because it did not

followon the heels of a full and fair hearing, this finding is not

’Bradshaw v. MCotter, 785 F.2d 1327, 1329 (5th Cir.),
nodi fied, 796 F.2d 100 (5th Cr. 1986).

‘United States v. Reeves, 782 F.2d 1323, 1325 (5th Cir. 1986).
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entitled to the statutory presunption of correctness.?

Berry testified in the evidentiary hearing conducted a quo,
stating, as she had in her affidavit, that she heard the tria
judge profess a friendship wth the decedent during the
resentencing hearing. The magistrate judge, citing her selective
recall of events, chose to discredit her testinony and concl uded
that the "nost petitioner has shown is that the trial judge was
of fended and wupset by the brutal and senseless nature of
petitioner's crinme." The magistrate judge found the record of the
hearing and the state trial judge's affidavit nore credible. Rule
52(a)'s command of deference to findings of fact, particularly
when, as here, those findings are premsed on credibility

assessnents, conpels our rejection of this assignnent of error.?®

828 U.S.C. § 2254(d)(2). The state habeas court did not
conduct an evidentiary hearing before discounting Berry's version
of events; rather, it adopted in whole the state's proposed
findings of fact two days after Nethery filed his petition.
Findings based solely on a paper record are not necessarily
entitled to a presunption of correctness. Ellis v. Collins, 956
F.2d 76 (5th Cr. 1992). "[1]t is necessary to exam ne in each
case whether a paper hearing is appropriate to the resolution of
the factual dispute underlying the petitioner's claim" My V.
Collins, 955 F.2d 299, 312 (5th Cr.), cert. denied, 112 S. C
1925 (1992). Not ably, and for obvious reasons, unlike the
petitioners in Ellis and May, Nethery's petition was not consi dered
by the sanme judge who had presided over his trial; thus, there was
never a neaningful opportunity for the court to assess the
credibility of the conflicting affiants. Also significant is that
Net hery' s version of events was not so facially insubstantial as to
render a hearing a nere gratuitous formality. To the contrary, the
record of the hearing and an independent news report both
docunent ed that the judge becane enotional during the hearing and
sentenced Nethery to die on what woul d have been O ficer McCarthy's
bi rt hday.

Anderson v. Bessener City, 470 U S. 564 (1985).
6



1. GRAND JURY COWPQOSI Tl ON

It is well established that the crimnal defendant has no
constitutional right to a grand jury indictnment before trial in
state crimnal proceedings.® Adeficient indictment will, however,
provide a basis for federal habeas relief if the defect is so
significant that the convicting court |acked jurisdiction under
state | aw !

Under Texas law, a grand jury is conposed of twelve grand
jurors.'? Once the grand jury is inpaneled, nine grand jurors

constitute a quorum for doing business.'® A review of pertinent

PHurtado v. California, 110 U S. 516 (1884); Ham lton v.
McCotter, 772 F.2d 171 (5th GCr. 1985).

“UBranch v. Estelle, 631 F.2d 1229 (5th Cir. 1980).
12Tex. Const. art. V, 8 13; Tex. Code Crim Proc. art. 19.40.

B*"Gand and petit juries in the District Courts shall be
conposed of twelve nen; but nine nenbers of a grand jury shall be
a quorumto transact business.” Tex. Const. art. V, § 13.

It becanme apparent during argunents in the course of the
heari ng bel ow t hat Net hery sought to argue that Texas | aw not only
requires the inpaneling of twelve grand jurors but that twelve
grand jurors nust be present to deliberate in every case. The
state court did not address this contention.

The district court, citing Drake v. State, 7 S.W 868 (Tex.
App. 1888) and noting the state's waiver of the exhaustion
requi renent, determ ned that Texas | aw i nposed no such requirenent.
Based on our review of the plain |anguage of the Texas Constitution
and its Code of Crimnal Procedure, as well as Texas case |aw, we
agr ee. Hodges v. State, 604 S.W2d 152 (Tex. Crim App. 1980)
(holding nine grand jurors constitute a quorum for returning
indictnments); see also In re WIlson, 140 U S 575 (1891) (no
jurisdictional defect where sufficient nunber of grand jurors voted
to indict notwthstanding fact that an insufficient nunber were
i npaneled); 38 AM JuR. 2D Gand Jury 8 16 (1968) ("Unless the
statute is mandatory as to the nunber of grand jurors acting, the
excusing or absence of sone of the panel will not affect an
indictnment if enough remain to constitute the nunber necessary to
concur.").



statenents in Texas decisions, nostly in dicta and nostly fromthe
|ate 1800s and early part of this century, suggests that a
conviction after indictnent by a grand jury inpaneled with nore or
| ess than 12 nenbers is void.* Assunm ng, per arguendo, that these
cases reflect the current state of Texas | aw, and that proof of the
i npanel nent of less than 12 grand jurors would constitute grounds
for reversal on collateral attack, Nethery has failed to establish
that controlling fact herein.

Net hery clains to have learned froma fellow inmate, who was
indicted by the sane grand jury, that the grand jury was not
lawfully formed. During the course of the evidentiary hearing in
this case, Nethery introduced the transcript of a hearing in his
fellow inmte's case in which the foreman of the grand jury noted
in passing that only nine grand jurors deliberated throughout the
grand jury's tour of duty. The state objected to the introduction
of this transcript because the issue in the previous case was
whet her the indictnment had been forged; thus, there never had been
an opportunity to develop fully the testinony fromthe foreman with
respect to the nunber of grand jurors. The foreman did not testify
in the evidentiary hearing before the magi strate judge.

Assum ng, per arguendo, that the foreman's testinony in an
unrel ated proceeding was properly admtted under a hearsay
exception, and that this testinony can fairly be read to establish

the presence of only nine grand jurors during deliberation of both

YE. g., Wlson v. State, 36 S.W2d 733 (Tex. Crim App. 1931)
(dicta).



cases, the sane result obtains. Texas |aw clearly provides for
indictment by a quorum of nine grand jurors; the foreman's
testinony, even if accepted as reliable, would, in fairness,
establish only that this nunber was present when the Nethery
i ndi ctment was handed up. Hugh Lucas, an Assistant District
Attorney, testified that he supervised the operations of the grand
jury on the day Nethery was indicted, that twelve grand jurors were
i npanel ed, and that he personally wtnessed at |east nine of them
assenble to hear Nethery's case. This testinony never has been
contradicted and is corroborated by court docunents listing the
nanmes of the 12 inpaneled grand jurors. This assignnent of error
is without nerit.
I11. PROSECUTORI AL M SCONDUCT

Net hery charges that <certain statenents nmade by the
prosecution during closing argunents inproperly pointed to his
failure to testify. The Texas Court of Crimnal Appeals found the
follow ng statenent by Nethery's |awer to have invited reply:

The prosecutor, when they were questioning you, told you

it'"s not up to the state to prove notive. That's right.

Not hing in the court's charge says they have to prove it.

But I'lIl say this: If you have lack of notive, you're

certainly entitled to consider that. According to Brown,

he'd finished. He was--both of them [had] finished

Turning to go back to their car. And you' ve got a man

who knows that he's facing two police officers with guns

and [ he] gets out of the car and deliberately shoots and

kills a policeman. Were's the logic? Wat reason is

t here?
Inits closing the state responded:

Motive? M. Goodwin wants a notive. M. Goodwi n wants

a reason. You told us, each and every one of you told us

on voir dire that we could not, in many cases, bring you

a notive or a reason and you agreed from that w tness

9



stand that you would not force the State to show you a

motive. And I'msure it was explained to you that we

can't show you a notive or a reason because many tines it

is known only to the defendant. It's in that head

(pointing to defendant). W can't cut that head open.
The trial court sustained a defense objection to the statenent and
instructed the jury to disregard it but refused to declare a
mstrial. The state argues that (1) even if the statenent coul d be
interpreted as a conment on Nethery's silence, it was invited; (2)
to the extent the reply exceeded the invitation, if at all, the
error was either cured by the instruction; or (3) was harnl ess.

While we hesitate to endorse the prosecution's remarks as an
appropriate and neasured response to those of defense counsel, we
note that any unfair prejudice was, at nost, slight.

Def ense counsel had opined that the state's failure to prove

a nmotive for Nethery's conduct suggested a lack of crimnal

responsibility. The state was entitled to nake an appropriate
response. To the extent the prosecution nmnay have responded
excessively, we nust view the error in light of the court's

curative instruction and consi der whether the residual inpact had
any "substantial and injurious effect or influence in determning

the jury's verdict."?

¥I'n Chapman v. California, 386 U S. 18 (1967), the Court
consi dered whether the prosecution's reference to the defendants

failure to testify at trial, in violation of the fifth anmendnent
privilege against self-incrimnation, required reversal of their
convi cti ons. The Court rejected a proposed blanket rule which

woul d have required reversal in all cases of constitutional error,
preferring instead a rule requiring reversal whenever the error is
not harm ess beyond a reasonabl e doubt.

Since Chapman, the Court has drawn a distinction between
constitutional violations "of the trial type" and "structural
defects in the constitution of the trial nechanism which defy

10



To say at this point that the jury drew the adverse inference
Net hery feared would be specul ative at best. Nonet hel ess, even
assum ng the statenent caused each juror to consider Nethery's
failure to take the stand in his own defense and to draw an adverse
inference fromit, we are not prepared to say that this assuned
error was harnful to the extent required under the controlling
standard. Nor are we prepared to say that this assuned error was
not corrected by the court's curative instruction.!® Rather, we
hold that any error associated with the prosecution's reply was
cured at trial and, inlight of the overwhel m ng evidence of quilt,
had no substantial and injurious effect or influence in the
determ nation of Nethery's guilt or proper sentence.
V. JURY SELECTI ON

During the course of jury selection the court excused for
cause prospective jurors WIlliam Keller and Debra Pippi and
decl i ned defense invitations to excuse several other venire nenbers
who indicated a preference for inposing death as a penalty for
murder. Nethery conplains of both decisions.

I n Wai nwight v. Wttt the Suprene Court approved the renoval

of a prospective juror for cause where his views would "prevent or

anal ysis by harm ess error standards.” Arizona v. Ful mnante, 499
US ---, 111 S. C. 1246 (1991). The Court recently has hel d that
"trial type error" wll serve as a basis for habeas relief only if
it "had substantial and injurious effect or influence in
determning the jury's verdict." Brecht v. Abrahanson, 113 S. C
353 (1993). Chapnman error, as alleged here, is trial error.

Donnel ly v. De Christoforo, 416 U. S. 637 (1974).
17469 U.S. 412 (1985).
11



substantially inpair" the performance of his duties in accordance
with his oath and the court's instructions. The Court recognized
that reliable assessnent of the juror's ability to set aside
personal convictions depends on the juror's deneanor and
credibility. A juror's bias need not be proven wth unm stakabl e
clarity. Accordingly, judgnents made at trial about a juror's
ability to abide by the oath and the court's instructions,
notw t hstandi ng noral convictions, are accorded a presunption of
correctness under 28 U.S.C. § 2254(d).18

Venire nenber Keller repeatedly insisted that the death

penalty was per se inappropriate and pointedly answered that he

woul d vote no to the special 1issues regardless of the
instructions or the evidence, in order to avoid its inposition

Only on cross-examnation did he testify that it was "possible"
that he could answer the special issues in the affirmative. On
redirect by the state, Keller reiterated that he would vote "no" to
prevent the inposition of the death penalty and held to that
position during the judge's final exam nation. Venire nenber Pipp

i kewi se expressed her disapproval of the death penalty and
testified that she would find it difficult to cast aside her
convictions in favor of the court's instructions. W conclude and
hold that the dism ssal of Keller and Pippi did not violate the

standard announced in Wtt.

Net hery exerci sed perenptory chall enges to renove the venire

Bpuff-Smth v. Collins, 973 F.2d 1175 (5th CGr. 1992) (citing
Wtt), cert. denied, 113 S. . 1958 (1993).

12



menbers he identifies as having been properly subject to strikes
for cause. Even counting the strikes he used on these jurors,
Net hery did not exhaust his perenptory challenges.® He was not
forced, therefore, to accept jurors he found objectionable, and the
court's refusal, erroneous or otherwi se, to strike for cause those
prospective jurors he renoved with perenptory chall enges did not
cause harm of which Nethery may now conpl ain. 2
V. M TI GATI NG EVI DENCE AND SPECI AL | SSUES

In three distinct points of error, Nethery asserts that the
jury could not give effect to mtigating evidence of his
intoxication in responding to the statutorily mandated specia
issues. He first clains that the special issues as they existed at

the tinme of his trial? did not allowthe jury to consider evidence

¥I'n Denpuchette v. State, 731 S.W2d 75, 83 (Tex. Crim App.
1986), the court stated:
When the trial court errs in overruling a challenge for
cause agai nst a venireman, the defendant is harned only
if he uses a perenptory strike to renove the venireman
and therefore suffers a detrinent from the loss of a
strike. Error is preserved only if the defendant
exhausts his perenptory chall enges, is denied a request
for an additional perenptory challenge, identifies a
menber of the jury as objectionable and clains that he
woul d have struck the juror with a perenptory chal |l enge.

2°Ross v. kl ahoma, 487 U.S. 81 (1988) (finding no due process
or sixth amendnent violation where capital nurder defendant
exhausted his perenptory challenges renpving a juror who should
have been excused for cause in the absence of a show ng that any
juror who ultimately was seated was subject to renoval for cause).

2'Texas has since revised the submission to require an
instructioninformng the jury expressly to consider any mtigating
evidence in answering the three special issues. Tex. Code Crim
Proc. art. 37.071(d) (1) (Vernon Supp. 1993).
At the tinme of trial the issues were:

(1) whether the conduct of the defendant that caused
13



of his intoxication or to incorporate their response into the
answers called for and, as aresult, the court's refusal to provide
a separate instruction resulted in a violation of his eighth and
fourteenth anmendnent rights. He next clains that the specia
issues failed to apprise the jury about how it should consider
evi dence whi ch was probative of his future dangerousness and which
also mtigated his culpability. Lastly, he argues that the speci al
i ssues and instructions allowed the jury to consider only evidence
of future dangerousness. W address these argunents collectively.

In Penry v. Lynaugh,?? the Suprene Court held that the Texas
speci al issues were i nadequate to al | ow neani ngful consi derati on of
the mtigating effect of Penry's nental retardation. The Court
based its conclusion on the direct inverse relation between the
evidence's mtigating and aggravating potential and the fact that
the special issues provided a neans of expression only to the
aggravating character of this evidence in relation to the second
speci al issue--future dangerousness. Thus, the jury's ability to
consider the mtigating effect in response to one of the three

guestions was not present and an additional instruction was

the death of the deceased was comm tted
deli berately and with the reasonabl e expectation
that the death of the deceased or another would
occur;

(2) whether there is a probability that the defendant
would commt crimnal acts of violence that woul d
constitute a continuing threat to society; and

(3) if raised by the evidence, whether the conduct of
the defendant in killing the deceased was
unreasonable in response to the provocation, if
any, by the deceased.

22492 U.S. 302 (1989).
14



necessary.

Net hery argues that the mtigating effect of his intoxication
i kewi se had rel evance beyond the scope of any question asked in
Texas' sentencing schene and that the absence of further
instruction prevented the jury from considering this evidence or
from expressing a favorable response. He also assails the Texas
schene in its entirety because it allegedly fails to provide the
jury with reasonabl e neans of considering mtigating evidence and
directs attention unfairly towards aggravating factors.

The Penry court expressly declined a sweeping invalidation of
t he Texas schene; such woul d have required announci ng and appl yi ng
a "newrule."? The Court thus did not invalidate the Texas schene
intoto or mandate "special instructions whenever [the accused] can
offer mtigating evidence that has sone arguable rel evance beyond
t he special issues."? Rather, this court has construed t he hol di ng
in Penry to require additional jury instructions only where the
"major mtigating thrust of the evidence is beyond the scope of al
t he special issues."?® W have held that the Texas special issues
are sufficiently broad in thenselves to allow the jury to give

neani ngf ul consi deration to the accused' s voluntary intoxication.?2®

3| d.

G ahamv. Collins, U. S. : , 113 S. C. 892,
902 (1993).

G ahamv. Collins, 950 F.2d 1009, 1027 (5th Cir. 1992) (en
banc), aff'd, 113 S. C. 892 (1993).

26Cordova v. Collins, 953 F.2d 167 (5th Cir.), cert. denied,
112 S. C. 959 (1992); Janes v. Collins, 987 F.2d 1116 (5th Gr.
1992) .

15



Unli ke the permanent disability suffered by Penry, Nethery's
intoxication was a transitory condition which could be given
mtigating effect in response to the first or second special
i ssues. Indeed, Nethery's trial counsel recognized as much and so
argued to the jury. Nethery's argunents are either foreclosed by
controlling precedent or propose a new rule which we nmay not apply
on collateral review #

VI. FAILURE TO DEFI NE TERVMS USED I N THE SPECI AL | SSUES

Net hery clains that the neaning of the terns "deliberately,"

Unli ke the dissent, we do not believe we have before us the
gquestion whether the jury instruction as given, pursuant to
section 8.04 of the Texas Code of Crim nal Procedure, affirmatively
precluded the jury's consideration of Nethery's purported
i nt oxi cati on. There was no prior submssion to that effect in
either the state or federal courts. |In fact, as the dissent notes,
the Texas courts found the objection Nethery actually presented to
be procedurally barred and also found that he was not so
intoxicated at the tinme of the offense as to warrant subm ssion of
the tenporary insanity instruction. Further, not only did Nethery
fail to preserve this point, he actually requested a definition of
insanity -- basing his later challenges on the denial thereof --
whi ch woul d have created the precise prejudice the dissent fears.

The dissent argues that the Texas courts have tw ce excused
procedural defaults where the defendant sought to argue a Penry
claim because "Penry 'constituted a substantial change in the

law. . . .'" Selvage v. Collins, 816 S W2d 390, 392
(Tex.Crim App. 1991) (citing Black v. State, 816 S.W2d 350, 374
(Tex. Crim App. 1991)). It is unclear how this reading wll be

affected by the Suprene Court's subsequent and nore restrictive
reading of Penry in G aham More inportantly, as the dissent
points out, the defaulted clai mwuld be the total preclusion of a
jury's ability to consider mtigating evidence. That objection was
recogni zed, again, as the dissent points out, as early as 1976

See Jurek v. Texas, 428 U S. 262 (1976). We conclude that the
cl ai mhas not been presented to us at all and, in any event, that
Texas courts would find it to be barred. Accordingly, we do not
address its nerits.

2’"Gr aham U S at , 113 S. . at 903.



"probability," and "society" cannot be ascertained and thus
conplains of their use in the special issues. W have determ ned
that these words have a common neani ng and adequately permt the
jury to effectuate its collective judgnment.?® Thus, consideration
of this point is foreclosed.?

VI1. FAILURE TO I NFORM THE JURY OF THE EFFECT OF NOT ANSWERI NG THE
SPECI AL | SSUES

The jury was i nfornmed, pursuant to Article 37.071 of the Texas
Code of Crimnal Procedure, that it could return a negative answer
to any special issue if ten or nore of them so voted. An
affirmative response to any question required unanimty. The jury

was not told of the consequence of its failure to nuster fewer than

ten "no" votes or 12 "yes" votes. Net hery contends that the
failure to so advise the jury caused the jury's responses to fal
short of the heightened need for reliability required of a verdict
in a capital case.

Net hery nuses that the jury's ignorance could lead to a
situation in which individual jurors felt conpelled to reach a
consensus and, thus, one |l one juror, assum ng that he woul d have to

rally anot her nine "no" votes, would vote "yes" even though he felt

the appropriate answer was "no. This lone juror theory presunes
that the juror would disregard the court's instructions to exercise

i ndependent judgnent and vote according to the evidence as

28Janes, 987 F.2d at 1120 (citing MIlton v. Procunier, 744 F.2d
1091 (5th Gir. 1984), cert. denied, 471 U S. 1030 (1985)).

2See United States v. Eckford, 910 F.2d 216, 220 (5th Cr.
1990) ("[P]rior panel opinions of this Court may not be disturbed
except on reconsideration en banc.").
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presented and the | aw as expl ained by the court. Nethery contends
that the jury's ignorance about the effect of its verdict could
lead to a situation in which jurors feel conpelled to reach a
consensus because Texas juries are instructed, pursuant to
Article 37.071, that they "shall" reach a verdict. We have
previously held that this type of claim-- which is based on the
princi pl e announced by the Court in MIIs v. Maryl and®® -- proposes
a new rule under Teague v. Lane.3 Nethery's conviction becane
final in 1986 -- two years before MIIs was decided. W thus do
not reach the nerits of his claim Ganting relief on this claim
incontravention of the ordinary presunption that jurors followthe
trial court's instructions,?® would require our fashioning a new
rule of crimnal procedure.® This we decline to do.

The judgnent of the district court is AFFI RVED

KING Circuit Judge, dissenting:
| respectfully dissent fromthe panel nmajority's affirnmance of
the district court's denial of the wit of habeas corpus in

Net hery's case. My disagreenent with the majority is limted to

. 486 U.S. 367 (1988).

81 489 U.S. 288 (1989); Cordova v. Collins, 953 F.2d 167
(5th Gir. 1992).
32See, e.g., Zafiro v. United States, 113 S. C. 933 (1993).
33See Teague v. Lane, 489 U.S. 288 (1989).
18



its disposition of Nethery's Ei ghth Anendnent claimregarding his
mtigating evidence of voluntary intoxication at the tine of the
crinme.
l.
| initially note that | believe that the Suprenme Court's

decisionin Gahamv. Collins, 113 S.C. 892 (1993), aff'g on other

grounds, 950 F.2d 1009, 1027 (5th Gr. 1992) (en banc), would
appear to require that the majority should, as a threshold matter,
address whether Nethery's Penry claint* is barred under the

nonretroactivity doctrine first announced in Teague v. lLane, 489

U S 288 (1989) (plurality opinion). See G aham 113 S. C. at 897
("Because this case is before us on G ahamis petition for a wit of
federal habeas corpus, "we nmust determine, as a threshold matter,
whet her granting [the habeas petitioner] the relief he seeks woul d

create a "newrule"' of constitutional law. ") (citation omtted).?3®
The majority, however, cites a prior panel decision of this circuit
-- that was rendered after the Suprene Court's decision in G aham
-- which reached the nerits of a Penry claimbased on mtigating
evidence of intoxication wthout nentioning Teague. In effect,
that panel held that the Teaque doctrine does not bar the court

fromreaching the nerits in such a case. See Janes v. Collins, 987

3 Penry v. Lynaugh, 492 U.S. 302 (1989).

3% Even if Graham does not require us to raise the issue sua
sponte, see Wllians v. Collins, 1993 U S. App. LEXIS 10195, 989
F.2d 841, = n.9 (5th Cr. My 4, 1993), | observe that the State
in this case expressly invoked Teague with respect to Nethery's
Penry claim which woul d appear to require the ngjority to address

the Teague issue. Cf. Collins v. Youngblood, 497 U S. 37 (1990).
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F.2d 1116, 1121 (5th Cr. 1993).3% Although | believe that the
panel decision in Janes m stakenly ignored the Suprene Court's
decision in Graham regarding the effect of Teague on Penry-type
clains, | agree with the majority that we appear to be bound by

James. See Burlington NN. R Co. v. Brotherhood of M ntenance Wy

Enpl oyees, 961 F.2d 86, 89 (5th Cr. 1992) (prior panel decision
bi nds subsequent panel unless intervening en banc or Suprene Court
deci si on).
1.

Neverthel ess, even if this court were to apply Teague to
Net hery's case on a clean slate, | believe that Nethery's Eighth
Amendnent rights were viol ated under Suprene Court authority firmy
in existence well before his conviction becane final in 1986. See

Nethery v. State, 692 S.W2d 686 (Tex.Crim App. 1985), cert.

denied, 474 U.S. 1110 (1986). As | wll explain below | believe

cases such as Jurek v. Texas, 428 U.S. 262 (1976) (joint opinion of

Stewart, Powell & Stevens, JJ.), Lockett v. Chio, 438 U S. 586

(1978) (plurality), and Eddings v. lahoma, 455 U. S. 104 (1982),

dictate the result in this case.

A. The instructions given to Nethery's sentencing jury

% In rejecting the habeas petitioner's Penry-type cl ai mbased
on mtigating evidence of intoxication, Janes relied on authority
fromthis circuit that antedated the Suprene Court's decision in
G aham See Janes, 987 F.2d at 1121 (citing Cordova v. Collins,
953 F.2d 167, 170 (5th Gr. 1992)). | believe Cordova's inplicit
hol ding that Teaque is not a threshold issue to a Penry-type
challenge is no longer good law in view of the Suprene Court's
deci sion in G aham
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In contending that his Ei ghth Amendnent rights were viol ated,
Net hery argues that the evidence of his intoxication at the tine of
the crime could not be given adequate mtigating effect under the
three Texas "special issues" submtted to his capital sentencing
jury.® The mmjority holds that a jury could adequately give
mtigating effect to evidence of intoxication if the jury was
submtted these three special issues. | do not quarrel with the
abstract holding that, in answering the "deliberateness" query, a
rational jury could adequately give mtigating effect to evidence
of intoxication at the tine of the crine.

My dissent is not based on the operation of the statutory
special issues inisolationin Nethery's case; instead, it is based
on another instruction that the trial court submtted along with
the special issues that, in effect, took all three of the special

i ssues out of operation with respect to Nethery's mtigating

3 At the tine of his trial, Article 37.071 of the Texas Code
of Crimnal Procedure provided that the follow ng three special
i ssues nust be submtted to the jury at sentencing:

(1) Whet her the conduct of the defendant that caused the
deat h of the deceased was comm tted deli berately and with
t he reasonabl e expectation that the death of the deceased
or another would result;

(2) Whether there is a reasonable probability that the
defendant would commt crimnal acts of violence that
woul d constitute a continuing threat to society;

(3) If raised by the evidence, whet her the conduct of the
defendant in killing was unreasonable in response to the
provocation, if any, by the deceased.

TeEx. CooE CRM PrO. Art. 37.071(b) (Vernon's 1981). Nethery's jury

was given three special issues based in substance on these three
statutory special issues.
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evi dence of intoxication. Pursuant to a Texas statute® applicable
toall crimnal cases -- capital and non-capital -- the trial judge
instructed Nethery's jury that:

Evi dence of tenporary i nsanity caused by i ntoxi cati on may
be introduced by the actor in mtigation of penalty
attached to the offense for which he is being tried

"I ntoxication" neans disturbance of nental and physi cal
capacity resulting fromthe i ntroducti on of any substance
into the body.

Nethery v. State, 692 S.W2d 686, 711 (Tex.Crim App. 1985) (quoting

fromNethery's jury instruction) (enphasis added).

A reasonable juror® could read that instruction as providing
that Nethery's evidence of intoxication could not be considered at
all -- including under the special issues -- unless Nethery was so

i ntoxi cated that he was rendered tenporarily insane. |ndeed, this

3 See Tex. PenN. CooE § 8. 04. That provision provides in
pertinent part:

8§ 8.04. Intoxication.

(a) Voluntary intoxication does not constitute a defense
to the comm ssion of a crine.

(b) Evidence of tenporary i nsanity caused by i ntoxication
may be introduced by the actor in mtigation of the
penalty attached to the offense for which he is being
tried.

Because of 8§ 8.04, Texas crimnal juries may not consider
evidence of a defendant's voluntary intoxication for any reason
during the guilt/innocence phase; a jury may only consider such
evidence during the sentencing phase, and then only if the
defendant's intoxication rose to the |evel of tenporary insanity.
See Tucker v. State, 771 S.W2d 523, 534 (Tex.Crim App. 1988).

3% The Supreme Court has held that, in analyzing capita
sentencing issues in the context of jury instructions, courts nust
ask how a reasonable juror could have interpreted the submtted
instructions. See California v. Brown, 479 U S. 538, 541 (1987)
(" The question is . . . what a reasonable juror could have
understood the charge as neaning.'") (citation omtted).
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is precisely how the Texas Court of Crimnal Appeals interprets 8§

8. 04. See Tucker v. State, 771 S.W2d 523, 534 (Tex.Crim App

1988) ("[T]lhe [8 8.04] instruction required the jury to find that
[the defendant's] intoxication at the tinme of the killings rendered
her tenporarily insane before they could consider her drug use in
mtigation of punishnent. The charge on its face instructed the
jury to consider the mtigating evidence only in this |ight,

thereby inplying that it my not be considered for any other

purpose.") (enphasis added); see also Volanty v. Lynaugh, 874 F. 2d
243, 244 (5th Gr. 1989). O course, while intoxication that is so
severe that it rises to the level of tenporary insanity is
quintessential mtigating evidence, so is intoxication that is not
so severe as to be tantanbunt to a state of insanity.* See Bell
v. Chio, 438 U S. 637, 640 (1978) (conpanion case to Lockett v.

Chio, 438 U S 586 (1978)); see also Elliot v. State, 1993

Tex.Crim App. LEXIS 84 at *39-40 (Tex.Crim App., April 14, 1993)

40 Net hery's evidence of al cohol and drug use was substanti al
enough to permt a reasonable juror to find that he was
intoxicated. While the Texas Court of Crimnal Appeals on direct
appeal specifically found that Nethery's evidence of intoxication
did not rise to the level of insanity, see Nethery v. State, 692
S.W2d 686, 711-12 (Tex.Crim App. 1985), the court did not find
that Nethery was not intoxicated. 1d. at 712. A wtness testified
at trial that Nethery drank a substantial anount of hard Iiquor and
snoked marijuana around the tine of the crine. Net hery hi nsel f
stated that "he renenbered dri nki ng beer, whi sky, and vodka, and he

remenber ed snoki ng sone marijuana." 1d. at 711. Nethery's bizarre
conduct -- stepping outside of his car totally nude and shooti ng
the police officer for no reason, see id. at 697 -- al so supports

a finding of intoxication. Nethery net the evidentiary threshold
for Ei ghth Amendnent purposes. See Sawyers v. Collins, 1993 U S
App. LEXI S 5596, 986 F.2d 1493 (5th Cr. March 23, 1993) (nerits
of Penry-type claim not reached because defendant's evidence of
intoxication insubstantial). The question of Net hery's
i ntoxication was one within the province of the jury.
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(dinton, J., dissenting); Ex Parte Rogers, 819 S.W2d 533, 537

(Tex.CrimApp. 1991) (dinton, J., dissenting, joined by Baird &
Mal oney, JJ.).#

Even as early as Jurek, in 1976, total preclusion of a capital
sentencing jury's ability to consider any  species of
constitutionally relevant mtigating evidence was held to be an

Ei ghth Anendnent violation. See Jurek v. Texas, 428 U. S. at 272

("[T]he constitutionality of the Texas procedures turns on whet her
the [special issues] allow consideration of particularized

mtigating factors."); see also Lockett v. Chio, 438 U S. at 604;

Eddi ngs v. &l ahoma, 455 U. S. at 110. Because Nethery's jury was

entirely precluded fromconsidering the evidence of his non-insane
state of intoxication, | believe that the 8 8. 04 instruction given
by the trial judge in Nethery's case was a straight-forward

violation of this well-established Ei ghth Arendnent principle.

4 I'n Tucker v. State, supra, the Court of Crimnal Appeals
observed -- wthout deciding the constitutionality of a §8 8.04
instruction submtted in conjunction with the special issues --
that such a jury charge entirely precluded jury consideration of a
non-insane state of intoxication as mtigating evidence. See
Tucker, 771 S.W2d at 534. In a Texas case follow ng Tucker, in
which a Penry-type challenge was nmade to capital sentencing
instructions that included both the 8 8.04 charge and the three
statutory special issues, the Court of Crimnal Appeals summarily
rejected the defendant's claimw thout any discussion or citation
of Tucker. See Ex Parte Rogers, 819 S.W2d 533, 534 (Tex. Cri m App.
1991). However, three dissenting judges argued that "this
instruction does not even purport to enpower the jury to give
mtigating effect to evidence of voluntary intoxication that does
not rise to the level of tenporary insanity. A juror who believed
a capital [defendant] was not so intoxicated as to be i ncapabl e of
appreciating the wongfulness of his action [i.e., Dbeing
tenporarily insane] mght nevertheless find him less norally
cul pable than would have been a sober man commtting the sane
crine." 1d. at 537 (dinton, J., dissenting, joined by Baird &

Mal oney, JJ.).
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B. Is this claimproperly before this court?

Net hery has not specifically argued that the § 8.04
instruction was the source of the Ei ghth Arendnent violation that
he clains occurred at his trial. Rather, he has sinply argued that
mtigating evidence of his intoxication at the tinme of the crine
could not be given proper mtigating effect under the statutory
speci al issues submtted to his jury. The majority believes that
the issue of the constitutionality of the operation of 8§ 8.04 in
Net hery's case is not properly before this court. | respectfully
di sagr ee.

| believe that we nust necessarily address this specific
gquestion as a collateral issue to the |l arger Ei ghth Amendnent claim

rai sed. See Ex Parte Rogers, 819 S.W2d at 537 (dinton, J.

di ssenting, joined by Baird & Mal oney, JJ.). As the Suprene Court
held in G aham cases such as Lockett and Eddings require that a
capital defendant's sentence be upheld so long as all relevant
mtigating evidence was placed within "the effective reach of the
sentencer." Gaham 113 S. C. at 902. |In order for the majority
to hold that Nethery's evidence of intoxication was properly
considered as mtigating evidence under the instructions given to
his capital sentencing jury, it thus nust agree that Nethery's
evi dence of intoxication was not beyond the effective reach of his
jury under the special issues. In view of the 8 8.04 instruction

given by Nethery's trial judge in addition to the statutory speci al
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i ssues, | cannot agree with that concl usion.

Furthernore, | believe that we may not avoi d addressing the
effect of the 8§ 8.04 instruction because, in considering a
challenge to jury instructions, a court nust review the entire
charge in order to determne the effect of the all eged defect. See

California v. Brown, 479 U.S. at 543 (in a capital case, the Court

stated that "reading the charge as a whole, as we nust . . ."); see

also United States v. Shaw, 894 F.2d 689, 693 (5th Cr. 1990);

United States v. Wishington, 819 F.2d 221, 226 (9th Gr. 1987)
(asking "whether as a whole [the jury instructions] were m sl eadi ng
or inadequate"). Reviewing the entire sentencing charge in
Net hery's case in order to determ ne whether Nethery's evidence of
intoxication was in "the effective reach” of his jury, G aham 113
S. C. at 902, | do not believe that we sinply may ignore the §
8.04 conponent of the capital sentencing charge, notw thstanding
Nethery's failure precisely to raise that particular issue. For

t hese reasons, | respectfully dissent.

42 Al t hough this precise claimwas not nade by Nethery during
habeas review in state court, Nethery did argue that the tria
court's instructions were unconstitutional because "the jury was
not instructed to consider the mtigating evidence [of Nethery's

intoxication] in answering the special issues.”" State Habeas Op.
at p. 6. The state habeas courts held that such a claim was
procedural |y defaul ted because no such instruction was sought by
Net hery at trial. Since the tine of Nethery's denial of state

habeas relief, however, a unani nous Texas Court of Crim nal Appeals
has explicitly waived procedural defaults in Ei ghth Amendnent
chal | enges to the Texas capital sentencing procedures in effect at
the time of Nethery's trial. See Black v. State, 816 S.W2d 350
(Tex.Crim App. 1991); Selvage v. Collins, 816 S . W2d 390
(Tex. Crim App. 1991).
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